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PREFACE. 


The  imezpeoted  and  irreparable  loss  ocoadoned  bj  the  death 
of  Mr.  JoHH  PiuxrTAiTy  has  oompelled  the  pablishers  of  the  Ajob- 
MAH  DBcmoHB  to  seloot  another  editor  to  continue  the  work  be- 
gun by  him,  and  by  him  deyeloped  into  a  remarkable  saocesSi 
Their  choice  fell  npon  me,  and  I  haye  undertaken  the  editorial 
mperfiaion  of  this  great  work. 

The  aasistantfl  of  Mr.  Proffatt  haye  been  retained,  both  be- 
canse  of  their  competency,  and  their  familiarity  with  his  plana 
and  his  methods  of  work.  Eyery  effort  will  be  made  to  keep  the 
Belectiona  of  the  Decisions,  their  annotations  and  all  other  parts 
of  the  work  up  to  the  standard  heretofore  attained.  I  must, 
howeyer,  beg  the  public  to  remember,  that  at  first  I  shall  labor 
uider  certain  disadvantages.  I  cannot  at  once  become  so  con- 
Toraant  with  the  work  already  done  as  was  he  by  whom  it  was 
planned  and  executed;  nor  can  I,  at  once,  expect  to  exhibit  that 
ddll  which  comes  only  from  long  familiarity  with  this  kind  of 
employment.  The  public  may,  howeyer,  rely  on  my,  at  all  times, 
patting  forth  my  best  efforts  to  make  the  AurBBiQAw  Dsomioini 
worthy  of  continued  confidence  and  support. 
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State  v.  Dunn.  , 

rilnKm,4e.] 

Vuouynm  Will  vot  Lei,  on  behalf  of  one  dftiming  the  offioe  of  fudgp  d 
a  eoQiity  oomt,  dixectmg  another  who  holds  the  oommiaaion  and  is  in 
Ike  miereiae  of  its  duties  to  admit  the  petitioner  to  that  office. 

Ite  TaofHf  aTpmK»  after  Makino  ax  ELBcrnoN,  have  power  while  asaem* 
Uad  t»  stme  or  alter  what  thej  ha^e  done. 

PsnsiDV  for  a  mandamas.     The  opinion  states  the  case. 

Bj  Ooort,  WsBB,  J.*  The  applicant  sets  forth  by  his  peti- 
tion, that  on  the  —  daj  of  November  last,  an  election  was  held 
ior  the  offioe  of  judge  of  the  county  court  of  Blount;  that  on 
oovntiiig  the  Totes  it  appeared  that  he  had  thirty-three,  and 
Mid  Dium  thirty-two  votes.  Whereupon  the  speaker  of  the 
house  of  representatiyes  announced  that  said  Mead  was  duly 
aiectad«  Some  membera,  who  had  been  absent  during  the 
deotaon,  then  eame  in,  and  asked  leave  to  vote,  which  the 
ipeaker  decided  they  had  then  no  right  to  do.  A  motion  was 
than  made  and  carried  to  go  into  the  election  for  said  office 
■gain,  and  on  eounting  the  votes  taken  on  the  second  election, 
it  appeared  that  Dunn  had  a  majority  of  the  whole  number  of 
votes  given,   and  he  was  thereupon  annouoced  to  be  duly 

•Dertag  fkB  pwiod  oompriwd  Vjtbe  daolirionf  rsportod  In  Minor,  onttl  tka  election 
tarns, uadw llie eonetitiitlan,  ilie  rapreme  oonrt  ooneUted  of  Abner  B.  Ltpeeomb,  vg^ 
iiMid  cUaf  XaaMm^  npoa  tile  veelcnetion  of  Clement  0.  CUy  In  1B28,  Beaben  8effold» 
■onyZ.  Wobh,  BSehaid  XUIs  endAndanon  Grioshsw.  Henrj  Ulnar  ma  appointed  in 
ttntofflltte  ▼acency oeeertoned  bytlie  death  of  Jndge  Webb,  and  John  Geyle  wm 
■liiiid  to  tke  aHft itadeMd  Tieeat  by  the  eleratton  of  Jndge  Lipaoomb.  After  the  eleo. 
Itela  ItM  tkm  eowt  was  ocnpoMd  ef  LIpeconA,  a  J.,  SaflDld,  Oegie,  »otan  Whita 
l«ha]f.  Tkylov.  and  Crtaihaw,  aaM)cUte  jnetic 
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elected;  that  said  Mead  applied  to  the  goyemor  for  a  oonunia- 
sion,  which  he  refused  to  grant,  and  on  the  same  day  iasaed  a 
commission  to  Dunn.  The  statements  in  the  petition  are  aop- 
ported  by  copies  of  the  journals  of  the  senate  and  house  of 
representatives,  and  certificates  from  the  secretaiy  of  state. 

For  the  petitioner  it  is  contended  that  an  injuiy  has  been 
done,  that  the  proper  remedy  is  by  mandamus,  and  that  the 
power  to  issue  this  writ  in  such  a  case  properly  belongs  to  this 
court.  The  writ  of  mandamus  is  said  to  be  a  high  prerogative 
writ,  issuing  from  a  superior  tribunal  to  any  person,  corpora- 
tion, or  inferior  court  of  judicature,  requiring  them  to  do  that 
justice  which  in  duty  and  by  virtue  of  their  office  they  are 
bound  to  do.  It  lies  in  relation  to  an  office  which  is  attempted 
to  be  held  and  exercised  by  virtue  of  an  appointment  which  is 
merely  colorable  and  void.  It  is  said  not  to  be  the  proper 
remedy  when  the  election  is  doubtful.  If  an  officer  be  actually 
sworn  in,  his  right  should  be  first  tried:  8  Burr,  1454;  4  Id. 
2010.  In  the  present  case  it  would  at  least  seem  reasonable 
that  the  person  invested  with  the  office  should  have  an  oppor- 
tunity to  defend  his  right  before  he  is  disturbed  in  its  exercise. 
Would  it  be  proper  on  an  esc  parte  application,  which  admits 
that  the  supreme  executive  power,  acting  within  the  authority 
delegated  by  the  constitution,  has  issued  a  commission  to  de- 
clare that  commission  merely  colorable  and  void?  Or  is  it  only 
voidable  on  sufficient  evidence  as  to  the  nature  of  the  election, 
and  as  to  the  right  of  the  petitioner?  The  latter  conclusion 
seems  most  compatible  with  the  powers  and  duties  prescribed 
by  the  constitution  to  the  co-ordinate  departments  of  this  gov- 
ernment. 

But  that  there  is  another  mode  by  which  the  right  of  the 
incumbent,  Dunn,  can  be  tried,  will  not  be  questioned;  and  it 
is  in  general  a  sufficient  reason  to  refuse  a  mandamus,  that  the 
party  applying  for  it  has  another  specific  legal  remedy:  1 
Term,  404;  3  Id.  652;  4  Bac.  Ab.  506.  The  authorities  seem 
tu  settle  this  principle  beyond  controversy.  The  case  of  The 
King  v.  The  Mayor  of  Colchester,  2  Term,  259,  not  noticed  in 
the  argument,  was  an  application  to  admit  Grimwood  to  the 
office  of  recorder  of  Colchester,  on  the  ground  that  the  mayor 
had  refused  legal  votes  given  for  the  applicant,  and  improperly 
admitted  others  given  for  the  candidate,  who  was  admitted  and 
sworn  into  office.  The  court  were  clearly  of  opinion  that  it 
was  a  decisive  answer  to  the  application  for  a  mandamus,  that 
there  was  another  remedy  by  information  in   the  nature  of 
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quo  warranto,  by  which  the  tiUe  of  the  office  in  poBseesion 
could  be  tried  as  well  as  on  a  mandamus.  The  reason  for  re- 
fosiiig  a  mandamus,  as  stated  by  the  reporter,  was,  there  was 
a  leoorder  de  facto,  and  the  applicant  had  another  remedy  by 
quo  warranlo.  The  analogy  between  that  case  and  the  present 
is  certainly  strong. 

The  petitioner  prays  that  the  mandamus  may  be  directed  to 
the  judge  of  the  county  court  of  Blount  county.    Does  the 
daty  of  admitting  one  to  the  office  of  judge  of  the  county  court 
appertain  to  that  office?    The  county  court  is  of  limited  power 
and  jurisdiction.     No  such  power  seems  to  have  been  pre- 
scribed to  it  by  the  statute,  or  by  any  law,  to  appertain  to  it. 
In  the  many  cases  which  have  been  introduced,  and  a  number 
of  others  which  have  been  examined  by  the  court,  and  in  the 
precedents  which  have  been  looked  into,  not  a  case  has  been 
found  in  which  the  writ  was  directed  solely  to  the  person  in- 
tended to  be  ousted;   but  all  warrant  the  conclusion  that  it 
most  issue  to  those  having  the  power  to  appoint  or  admit,  not 
to  one  who,  by  the  petition  itself,  is  supposed  to  have  no  official 
power  whatever.    Applications  of  this  nature  have  heretofore 
nqoired  the  writ  to  command  some  person  or  persons  in  pub- 
lic trust  to  discharge  some  duty,  which  they  are  competent 
and  are  bound  to  perform.    Here  the  writ  is  required  to  be 
directed  to  one  to  whom  the  law  has  given  no  power  to  per- 
fonn  the  duty  to  be  required. 

From  the  matter  shown  by  the  petitioner,  we  are  of  opinion 
that  there  is  de  facto  a  judge  of  the  county  court  of  Blount; 
that  the  petitioner  has  another  special  legal  remedy;  that  the 
petition  prays  that  the  writ  may  be  directed  to  one  who  has  no 
power  to  execute  its  mandate,  and  that  the  petition  be  denied. 
An  order  having  been  obtained  to  show  cause  why  an  in- 
formation in  the  nature  of  a  quo  warranto  should  not  be  filed. 

By  Ck>urt,  Wkbb,  J.  Without  deciding  whether  an  informa- 
tion in  the  nature  of  a  qua  warrarUo  can  in  any  case  originate 
in  this  court  we  proceed  to  inquire  if  any  legal  purpose  can  be 
attained  by  it  in  the  present  case.  Was  Dunn's  election  legal 
or  not?  It  is  the  opinion  of  the  court  that  it  was  perfectly  com- 
petent for  the  two  houses  of  the  legislature,  while  they  were 
assembled  together  for  the  purpose  of  making  the  election,  to 
revise  or  alter  what  they  had  done  while  thus  assembled.  In 
tile  present  case  they  did  so  revise  and  alter  their  first  proceed- 
ing, and  by  their  last  act  on  this  subject  declared  that  Dunn 
was  elected.    Let  the  rule  be  discharged. 
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.  MAin^kicuB  TO  Bjmtkob  Omcut  xtxlawfuixt  EmiovBa— It  it  a  olmt 
and  settled  pnnoiple  of  lav  that  one  who  holds  the  oommissioB,  oartifioatflk 
or  other  legal  evidenoe  of  title  to  an  offioe  shall  be  permitted  to  hare  quiet 
possession  of  it  and  of  all  the  rights  incidental  to  it,  and  to  dischaige  its 
duties  and  enjoy  its  emolaments  until  he  is  legally  ousted.  And  as  the  ezi- 
gsneiM  of  the  pnhMo  basioess  require  that  all  offioes  should  be  oonstantly 
and  properly  served  it  is  neoessary  that  there  should  be  some  expeditious 
and  summary  method  of  putting  every  offioe  into  the  possession  of  the  persGO 
who  is  prima  Jade  entitled  to  it,  without  waiting  for  the  determination  of 
the  ultimate  right  to  such  office.  The  remedy  by  mandamus  is  such  a  method, 
end  has  been  used  for  this  purpose  from  the  earliest  times:  Moses  on  lian* 
damns,  ISO;  Hi^  on  Extraordinary  Legal  Bemedies,  sec  67;  3Bl.Com.110; 
Street  v.  CourUy  CommMon^s,  Breese,  25;  J>pw  v.  Judges^  3  Am.  Dea  639; 
Eke  parte  Digga,  62  Ala.  381;  EasparU  WUey,  64  Id.  226;  Singleton  t.  Com- 
mieeionere,  2  Bay,  106;  People  t.  Board  </  Police^  35  Barb.  635;  Bamton  y. 
WUeom,  4Tex.  400;  Lindety  t.  Luchett,  20 Id.  616;  FeUey.  Mayor qfUemphie, 
2  Head,  650;  Harwood  v.  MarekaU,  9  Md.  83;  Strangle  earn,  20  Fiok.  484; 
Cvrtie  v.  McCuUoughi  3  Nev.  202;  People  t.  ffaUeU,  1  CoL  352;  StaU  ▼. 
Watertoum,  0  Wis.  254.  Originally  the  issuance  of  this  writ  was  a  branch 
of  the  prerogatiTe  of  the  king  as  the  sovereign  controller  of  all  the  subordi- 
nate officers  of  the  kingdom,  and  being  lodged  in  the  king's  bench  as  the 
representative  ol  his  majesty,  was  denominated  one  of  the  ''flowers"  of  that 
court:  High  on  Sx.  L^.  Bem.»  sec.  3L  But  in  the  United  States  it  is  re- 
garded as  merely  an  extraordinary  legal  remedy  appertaining  to  superior 
courts  of  law  for  the  direction  and  control  of  inferior  courts  and  officers: 
KewdaU  v.  UniM  States,  12  Pet  615;  KendaU  v.  Stokee,  3  How.  100;  Covu 
monwealih  o/  Kattueiy  v.  Dennieon,  24  Id.  66;  Dove  v.  School  Diatrid,  41 
Iowa,  CO;  Brown  v.  Crego,  29  Id.  321.  It  is  an  indispensable  prerequisite  to 
the  issuance  of  the  writ  in  a  case  of  unlawful  exclusion  from  office,  as  weU 
as  in  all  other  cases,  that  there  should  be  a  clear  legal  right  and  no  other 
adequate  or  specific  remedy:  High  on  Ex.  Leg.  Bem.,  sec.  10;  Kapkr  v.  Poe^ 
12  Ga.  170;  Trtuieee  v.  StaU,  11  Ind.  205;  People  v.  Tkompeon,  25  Barb.  73; 
People  V.  Bootli,  49  Id.  31;  People  v.  Dotoling,  55  Id.  197;  Peojier,  ffaiMm, 
46  K.  Y.  9;  Fitcli  v.  McDiarmid,  26  Ark.  482;  Ex  parte  Hays,  Id.  610;  State 
T.  McAuliffe,  48  Mo.  112;  State  v.  /Rockwell,  7  Kan.  98;  State  v.  Bridgman, 
8  Id.  458;  Mansfiekl  v.  FuUor,  60  Ma  838;  Winters  v.  Burford,  6  Cold.  828; 
PeoplA  V.  Chicago,  63  UL  424;  Hardeastle  v.  Maryland  ete,  JL  B.  Co.,  82 
Md.  32;  People  v.  StaU  Ins.  Co.,  19  Mich.  392;  People  v.  StaU  Treasurer, 
24  Id.  468;  Commonv)eaUh  v.  Pittsburgh,  34  Pa.  St  496;  StaU  v.  Heron,  29 
La.  A""  848;  People  v.  Supervisors  qf  Presque  Isle,  36  Mich.  377;  StaU  v. 
QarescU,  3  Mo.  App.  526;  Tyler  v.  Taylor,  29  Grat  765;  SUUe  v.  Mayor  of 
Newark,  35  N.  J.  L.  396;  PeopU  v.  Hoyt,  66  N.  Y.  606. 

Not  Pbopxb  Bsmxdt  to  Tbt  Tttlb  to  Office.— Mandamus  is  essentially 
an  executive  and  not  a  creative  remedy.  It  simply  commands  and  en* 
forces  the  performance  of  ascertained  duties  of  a  public,  or  quasi  public, 
nature,  which  already  exist,  and  does  not  attempt  to  impose  any  new 
duties.  It  does  not  undertake  to  give  a  parfy  any  rights  which  he  did 
not  possess  before,  nor  to  adjudicate  doubtful  rights  which  he  may  claim. 
It  proceeds  in  every  case  upon  the  assumption  that  the  applicant  has  an 
immediate  and  complete  legal  right  to  the  thing  demanded.  Indeed,  its 
utility  depends  upon  this  fact;  for  if  it  could  be  used  to  try  or  determine 
doubtful  rights,  the  inevitable  "law's  delay"  would  deprive  it  of  its  pe* 
ouliar  value  as  an  expeditious  remedy.    It  results,  therefore^  from  its  Ter| 
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oatare,  that  it  cannot  be  employed  for  the  pforpoae  of  settling 

daims  to  an  offioOi    It  ia  no  part  of  its  fnnotiona  to  deteimine  oooteated 

•ledionaL     Henoe  one  who  appliea  for  it  for  the  porpoae  of  being  admitted 

or  testorod  to  an  office  moat  ahow  a  legal  prima  fadA  title,  complete  in 

eveiythinii  bat  ponBoaaion,    partioolarly  where  the  office  ia  oconpied  by 

another  cJaimTng  title.    If  he  ahow  leaa  than  this  the  writ  will  be  denied, 

for  the  oonrt  will  not  undertake  in  this  proceeding  to  try  hia  title.    Thii 

ia  the  aettled  doctrine  of  n  great  majority  of  the  cases:  High  on  Ex.  Leg. 

Bem.»  aeo.  49;  Moeea  on  Mandamns,  49;  People  v.  Oldt^  3  CaL  167;  Mer^ 

diikv,  Superviaore  qf  Saeramenio,  00  CaL  433;  Warner  v.  Myers,  4  On.  72; 

People  ▼.  New  York,  3  Johna  Gas.  79;   People  ▼.  Stevene,  5  Hill,  616: 

MaUer  qf  OardMer,  68  K  Y.  467;  Denver  v.  Hobart,  10  Nov.  28;  Anderaom 

▼.  Colmm,  1  Keb.  172;  State  v.  Hyams,  12  La.  Ann.  719;  State  t.  Legarde, 

21  Id.  18;  StaU  y.  Johneon,  29  Id.  399;  Ex  parU  Daughiry,  6  Ired.  165; 

BrowuT.  Turner,  70 K.  C.  93;  FUehy,  McJ>iamud,  26  Ark.  482;  Underwood 

y.  White^  27  Id.  382;  People  t.  Treaswrer  qf  Ingham,  36  Mioh.  416;  State  v. 

AndUor,  34  Ma  375;  State  y.  State  Auditor,  36  Id.  10;  Bamee  y.  Ootteehalk,, 

3  Mo.  App.  Ill,  222;  People  v.  Forquer,  Breese,  68;  People  y.  Detroit,  18 

Mich.  338;  People  y.  Head,  25  HI.  325.    In  caae  of  a  contest  there  most  be 

a  jndgment  of  onster  against  the  incombent  before  the  writ  will  issae  in 

fsYor  of  the  contestant:  ConmumweaUh  y.  Commiesionere,  2  Pars.  SeL  Gas. 

220.     The  proper  legal  method  of  trying  a  contested  right  to  an  office  is 

quo  warranto:  People  y.  Stevene,  5  Hill,  616;  Ex  parte  Daugktry,  6  Ired. 

155;  Fiteh  y.  McDiarmid,  26  Ark.  482.     Mandamus  has,  howoYer,  been  held 

ui  a  number  of  decisions  to  be  an  appropriate  remedy  in  such  a  case:  Banton 

Y.  WiUon,  4  Tex.  400;  Lindsey  y.  Luckett,  20  Id.  516;  Harwood  v.  MarehaU, 

9Md.  83;  Strong's eaee,  20 ^ck.  484;  CotUin  y.  Aldriek,  98 Mass.  557;  Dete 

Y.  Judges,  3  Am.  Dec  639. 

Cases  whkbb  thb  Offici  is  Albbaot  Filled  by  one  claiming  title  are, 
as  just  indicated,  those  which  occasion  the  most  difficulty.  Mr.  Moses  lays 
down  the  rule  to  be  that  the  writ  will  not  issue  in  such  cases:  Moses  on 
MaTM^m^mna^  150.  Mr.  Hi^^  draws  a  distinction  between  those  caaes  where 
the  application  ia  for  admission  to  an  office  which  the  applicant  has  ncYer 
occupied,  and  those  where  he  applies  to  be  restored  to  an  office  from  which 
he  claims  to  haYc  been  unlawfully  ousted.  In  the  former  class  of  cases  this 
discriminating  writer  lays  down  the  rule  to  be  that  the  writ  should  not  be 
allowed,  while  in  the  latter  class  of  cases  he  states  the  correct  doctrine  to  be 
that  the  fact  that  another  haa  been  installed  in  the  office  is  no  obstacle  to 
the  issuance  of  the  mandamus;  High  on  Ex.  Leg.  Bem.  sees.  49,  67.  The 
cases,  howcYcr,  in  which  the  writ  has  been  aUowed,  where  the  office  waa  at 
the  time  occupied  by  another,  do  not  seem  to  go  upon  any  such  distinction. 
Indeed,  if  the  distinction  exists  it  is  probably  accidental.  The  remedy  is 
more  readily  allowed  where  the  applicant  has  prsYiously  occupied  the  office 
merely  because  the  proof  of  his  right  to  the  office  is  ordinarily  more  clear  in 
such  a  case.  In  scYeral  of  the  cases,  howcYer,  in  which  the  writ  has  been 
issued  the  applicant  had  not  formerly  held  the  office,  and  it  waa  at  the  time 
filled  by  another  claiming  title.  Thus  in  Ilarwood  y.  Marshall,  9  Md.  83, 
the  contest  waa  in  regard  to  the  office  of  state  librarian.  The  incumbent 
claimed  that  his  term  had  not  legally  expired,  while  the  applicant  who  had 
been  subsequently  elected  insisted  that  the  term  had  expired.  The  court 
granted  the  writ,  although  the  applicant  had  not  prcYiously  been  installed 
in  the  office.  In  Warner  y.  Myers,  4  Ore.  72,  the  office  in  dispute  was  that 
of  sherifil    The  incumbent,  who  was  the  old  sheriff,  having  b^n  a  candidate 
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far  re-«lBetion  daimed  to  hmire  neawed  a  majority  of  the  l^gal  Yotea, 
Mbaoffi  the  eaiiTMMni  dedaied  the  lenlt  to  be  in  &Tor  of  his  eompetitor, 
and  awarded  the  certificate  to  him.  The  iueumbeut  lefoaing,  therefore,  to 
deliver  np  the  office,  the  court  granted  a  mandamna  to  pat  the  h(dder  of  the 
certificate  in  poaaeanon  of  the  inaignia  of  office,  leaWng  the  old  sheriff  to  hia 
remedy  by  action.  KmbaU  v.  Xmnprqr,  19  N.  H.  215,  and  People  v.  Headj 
25  HL  322,  were  caaea  of  a  aomewhst  similar  nature.  The  trae  groond  npon 
which  the  cases  seem  to  rest  is  this:  If  the  appUcant  can  ahow  a  dear  j^rima 
fade  legal  title  to  the  office,  and  if  the  contest  inTolves  merely  the  deter* 
mination  of  a  simple  question  of  law,  as  in  Hanoood  y.  Mankall,  9  Md.  83, 
and  I>ew  y.  Judges,  3  Am.  Dec  639,  the  writ  will  be  awarded  whether  the 
office  is  filled  at  the  time  or  not,  and  withont  refereoce  to  the  question  aa  to 
whether  the  applicant  haa  preyiously  occupied  iL  But  the  court  will  not 
enter  upon  any  inyestigstion  of  questions  of  ^t,  and  will  not  undertake  to 
adjudicate  and  enforce  a  doubtful  right.  It  will  not  go  behind  the  certi- 
ficate, oomnuasion,  or  other  declaration  of  title  to  the  office  iasned  or  made 
by  the  proper  authority  to  inquire  into  the  ultimate  right.  The  appropriate 
function  of  the  writ  is,  as  already  stated,  to  put  the  office  into  the  possceaion 
of  the  person  haying  the  legal  eyidence  of  titie  to  it;  and,  in  general,  the  court 
will  not  permit  a  mere  usurper  to  turn  the  holder  of  the  legal  title  into  the 
position  of  a  contestant.  But  the  rule  forbidding  the  trial  of  a  contested 
right  to  an  office  which  is  already  filled,  in  a  proceeding  of  thia  nature,  is  so 
stringent  that  a  mandamus  wiU  be  denied  for  such  a  purpose  eyen  where 
the  attorney-general  refuses  to  bring  quo  warranto,  and  the  party  is  thus 
left  practically  without  remedy:  Matter  qf  Gardner,  68  N.  T.  467.  And 
mandamus  will  not  lie  to  compel  the  attorney-general  to  bring  quo  war' 
ranto,  for  that  is  a  matter  resting  in  his  official  discretion:  People  y.  Fair* 
child,  67  N.  Y.  334. 

Mandamus  against  thx  Incumbent  to  admit  or  restore  one  unlawfully 
excluded  from  an  office  does  not  lie  it  should  seem,  both  on  prindple  and 
authority,  except  in  certain  cases,  but  must  be  directed  to  the  authority  hay- 
ing power  to  admit  or  restore.  It  is  a  settled  prindple  of  the  law  of  manda- 
mus, that  it  does  not  lie  in  relation  to  mere  priyate  rights,  or  against  mere 
priyate  persons:  Hi^h  on  Ex.  Leg.  Rem.,  sec.  25;  Ameriectn  Asylum  y. 
Pficmix  Bank,  10  Am.  Dec  112;  StaU  y.  Bridjman,  8  Kan.  458;  Stale  y. 
Trent,  68  M  571;  Huesey  v.  Hamilton,  5  Kan.  462;  StaU  y.  Powers,  14  Ga. 
388.  In  its  origin  and  use  it  is  essentially  a  writ  for  the  control  of  inferior 
officers  and  jurisdictions  in  relation  to  their  official  duties.  Since  it  must 
appear,  in  order  that  the  writ  may  issue  at  all  to  restore  one  to  an  office, 
that  the  incumbent  is  a  mere  intruder  and  trespasser,  without  any  right  to 
occupy  the  office  or  to  perform  its  duties,  it  would  be  absurd  to  call  upon 
him  to  surrender  the  office  as  an  official  duty,  fie  can  haye  no  official  duty 
in  the  premises,  because  he  is  not  an  officer.  The  proper  course  is,  there- 
fore, as  stated  in  the  principal  case,  to  issue  the  writ  to  the  authority  haying 
power  to  admit  or  restore,  commanding  that  the  applicant  be  put  in  posses- 
sion of  the  office.  Where,  however,  the  office  is  in  x>os8es8ion  of  the  former 
lawful  incumbent,  who  refuses  to  surrender  it  to  his  successor,  the  writ 
should  issue  to  such  incumbent;  for  it  is  one  of  the  duties  of  every  officer 
to  give  up  the  office  and  its  insignia  to  his  lawfully  chosen  and  qualified  suc- 
cessor: Walter  v.  Belding,  24  Vt.  658;  Burr  v.  Norton,  25  Conn.  103;  War- 
ner V.  Myers,  4  Ore.  72;  People  v.  Head,  25  HI.  322.  The  duty  to  surrender 
the  office  is  in  such  case  an  official  duty.  It  must  be  admitted,  however, 
that  it  haa  been  held  proper  in  some  cases  to  issue  the  writ  to  the  incumbent 
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even  where  it  was  claimed  tbat  he  was  a  mere  uraiper:  Btmitm  ▼.  WUtom,  4 
Tex.  400;  Limdsey  ▼.  Luekett,  20  Id.  216;  PeopU  ▼•  Kildt^,  15  DL  492;  JTIm- 
baU  ▼.  Lamprty,  19  N.  H.  215. 

Wherb  thb  OfncB  will  Exfirb  before  relief  oan  be  had  under  the  writ 
it  will  not  be  issued.  Thus  a  mandamus  was  refused  where  it  was  applied 
for  to  reetore  an  ejected  offioer,  it  appearing  that  the  lawful  term  was  only 
one  year,  and  that  it  would  terminate  before  the  applicant  could  be  put  in 
poaseasioii:  Howard  v.  Oage^  6  Mass.  462;  Woodbury  v.  Oommistkmer^,  40 
Me.  904. 

Maxdaxus  UBS  TO  A  OOBPOBATION  to  compel  a  restoration  of  fruichises 
of  a  publio  nature.  Thus,  the  writ  will  be  issued  to  restoi«  a  member  of 
a  corporation  ejected  without  due  notice:  Dtlacy  y.  Neaae  River  Nov.  Co.^  9 
Am.  Dec  636;  ContmantoeaUh  y.  German  Soc,,  15  Pa.  St  251;  Hoehlerr. 
Mechama^  Aid  Soc^  22  Mich.  86;  but  not  to  restore  an  expelled  member  of 
a  church  oongr^gatioD,  although  the  church  is  incorporated,  where  member- 
ship in  the  congregation  is  distinct  from  membership  in  the  coiporation: 
People  ▼.  Oerman  etc  Church,  63  N.  Y.  103.  It  lies  also  to  reinstate  a  min- 
ister unlawfully  excluded  from  his  pulpit  where  temporal  rights  are  in- 
▼olyed:  Huniel  y.  WmemUler,  1  Am.  Dec.  41 1 ;  PeopU  y.  Steele,  2  Barb.  397. 
So  also  to  compel  an  officer  of  a  religious  society  to  deliyer  up  the  books  and 
papers  to  his  successor:  St,  Luke^s  Churdi  v.  Slack,  7  Cush.  226. 

A  TRESPASS  UPON  oiTiciAL  BiaHTS  will  not  be  restrained  by  mandamus, 
(or  this  is  not  a  preyentiye  remedy.  Herein  lies  one  of  the  points  of  differ- 
ence between  mandamus  and  injunction.  The  former  writ  commands  the 
performance  of  positiye  duties;  the  latter  prohibits  the  conmiission  of 
vToiigs.  Hence,  the  writ  of  mandamus  will  not  be  issued  upon  the  appli- 
cation of  an  incumbent  of  an  office  to  prevent  others  from  disturbing  him 
ia  his  office:  Board  of  Police  Commimonere  v.  Mayor  qf  AnnapoUs,  42  Md. 
203.  It  was  held,  howeyer,  in  Peoj>le  y.  Scrugham,  20  Barb.  302,  that  the 
writ  would  issue  in  favor  of  the  incumbent  against  one  attempting  to  in- 
trude into  the  office,  but  the  reasoning  upon  which  the  deoision  is  based  is 
not  yery  satisfactory. 


Anonymous. 

[MzMOB,  n.] 

LuxmT  TO  THS  PLAuraivr'B  RspuTATioN  may  be  ayened  and  proved  by  him 
in  an  action  of  trespass  vi  et  armis,  for  unlawfully  entering  his  house 
under  the  pretense  of  searching  for  stolen  goods. 

Tbb8PA88  vi  el  armis.     The  opinion  states  the  case. 

By  Court,  Cbskshaw,  J.  The  declaration  alleges  that  the 
defendant,  with  force  and  arms,  broke  and  entered  into  plaint- 
iff's dwelling-hoase,  under  pretense  of  searching  for  money 
stolen,  and  unlawfully,  unreasonably,  and  maliciously  searched 
Baid  house  without  a  warrant,  etc.,  by  means  whereof  plaintifi 
abd  his  family  were  disturbed  in  their  dwelling,  his  private 
IMipen  exposed  to  the  eye  of  curiosity,  and  he  greatly  injured 
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in  his  good  naiiiey  fune,  and  credit,  and  brought  into  public 
scandal,  infamj,  and  disgrace,  etc.  The  defendant  de- 
murred, and  assigned  for  causes:  1.  The  plaintiff  claims 
consequential  damages  for  an  injuxy  to  his  character  in 
an  action  of  trespass  vi  el  armis;  2.  An  injury  with  force  can- 
not be  joined  in  the  same  action  with  an  injury  to  the  character. 
The  court  below  sustained  the  demurrer,  which  is  the  matter 
assigned  as  error  here. 

It  is  laid  down  by  the  most  approved  authorities,  that  in  this 
action  damages  are  recoTerable  for  all  injuries  which  naturally 
result  from  ihe  wrongful  act  which  constitutes  the  trespass.  In 
many  instances  it  is  not  necessary  to  allege  such  incidental  or 
consequential  injuries  in  the  declaration;  but  th^  may  be 
given  in  evidence,  under  the  general  allegation  of  alia  enorma. 
The  declaration  here  alleges  that  by  reason  of  a  tortious  entiy 
into  the  plaintiff's  dwelling-house,  and  an  unlawful  and  ma- 
licious search  for  stolen  money,  he  sustained  an  injury  in  his 
character.  Oan  we  conceive  any  act  better  adapted  to  wound 
sensibility  and  destroy  reputation  ?'  It  is  the  natural  and  im- 
mediate consequence  of  the  unlawful  and  malicious  entry  and 
search  of  the  plaintiff's  dwelling.  He  may  have  sustained  no 
pecuniary  loss;  but  the  injury  fixes  on  him  the  eye  of  public 
suspicion,  inflicts  a  rankling  wound  on  his  feelings,  and  tends 
to  prostrate  his  character.  We  think  that  in  this  form  of 
action  damages  may  be  recovered  for  such  a  consequential 
injury.  It  is  immaterial  whether  it  be  averred  in  the  declara- 
tion or  not;  it  may  be  given  in  evidence,  and  if  it  naturally 
results  from  the  original  trespass,  goes  to  aggravate  the  dam- 
ages, though  it  is  not  to  be  viewed  as  a  substantive  cause  of 
action  in  the  case.  I  know  of  no  action  which  would  lie  for 
this  consequential  injury  to  the  plaintiffs  character.  If  he 
cannot  obtain  satisfaction  in  this  form  of  action,  he  is  without 
remedy. 

Let  the  judgment  be  reversed,  and  the  cause  be  remanded  for 
further  proceedings. 


JUDSON   V.  ESLAVA. 

[MZHOB,  71.] 

Ibbboulas  Judgment. — Money  received  upon  an  ezeoation  tMoed  imder  a 
judgment  irregnlarly  entered  may  be  recovered  in  an  action  of  aasompeit 

BviDENCK  OF  THS  CoNTSNTS  of  an  instrument  will  not  be  admitted  when 
it  is  averred  that  the  writing  could  not  be  found  and  was  last  seen  ia 
the  poMBOBsion  of  one  H.  T.,  but  where  no  evidence  that  H.  T.  was  dead 
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or  iMyond  teaa,  or  that  efforts  to  obtain  his  teitimoiiy  bad  been  made, 
was  offered. 
AwoM  ABOUMDrr  on  Beroiw  assigned,  a  certiorari  will  be  awaxded  in 
order  to  sostain  the  judgment,  where  there  appeaca  to  be  diminntioiL 

AssDXPStT.    The  opinion  states  the  case. 
Crawford  and  HUohoock^  for  the  plaintiff. 
SaUe^  carUra. 

By  Court,  Lzpscoub,  0.  J.  This  was  an  action  of  assumpsit 
instituted  in  the  superior  court  of  Mobile  county  by  Eslava 
against  Judspn.  The  declaration  contains  but  one  count  for 
money  had  and  received;  the  defendant  there  relied  on  the 
general  issue. 

On  the  trial  bills  of  exceptions  were  taken  by  Judson,  to 
the  decisions  of  the  court,  on  his  motions  for  instructions  to 
the  juxy,  rejecting  evidence  offered  by  him,  and  to  the  charge 
of  the  court  to  the  jury. 

It  appears  that  before  the  institution  of  this  action,  Judson 
brought  suit  against  Eslava  in  the  superior  court  of  Mobile 
county,  a  verdict  was  rendered  in  his  favor,  and  judgment 
entered  thereon.  At  a  subsequent  day  of  the  term,  Eslava 
entered  a  motion  for  a  new  trial,  which  was  not  disposed  of 
during  the  term.  Before  the  next  term  execution  issued,  the 
sheriff  collected  the  money  and  paid  it  over  to  Judson.  At  the 
next  term  the  motion  for  a  new  trial  was  heard,  the  judgment 
set  aside,  and  a  new  trial  granted. 

'ilie  counsel  for  the  plaintiff  in  error  contends  that  this  was 
a  judgment  vrith  which  the  court  below  could  not  rightfully 
interfere,  after  the  term  at  which  it  had  been  rendered.  That 
money  received  under  a  judgment  is  not  recoverable  in  any 
form  of  action  until  that  judgment  shall  have  been  reversed; 
and  that  if  money  had  been  extorted,  or  payment  wrongfully 
compelled,  assumpsit  is  not  the  proper  form  of  action  for  the 
injury. 

It  is  clear  that  money  received  under  a  judgment  is  not 
recoverable  so  long  as  the  judgment  remains  unreversed.  But 
was  there  a  legal  judgment  in  full  force  when  this  money  was 
collected  of  Eslava  and  paid  to  Judson?  By  a  rule  of  court, 
then  governing  the  practice  of  the  superior  courts  of  the  terri- 
tory, a  motion  for  a  new  trial,  etc.,  was  expressly  declared  to 
have  the  effect  of  superseding  the  operation  of  a  judgment, 
until  the  motion  or  rule  should  be  discharged.     It  is  insisted, 
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however,  that  this  rule  of  court  should  hare  been  produced  and 
made  part  of  the  record  in  the  court  below.  A  court  is  bound 
to  know  its  own  rules.  The  rule  was  adopted  bj  competent 
authority,  and  was  obligatory  on  the  parties.  Then  after  the 
motion  for  a  new  trial  was  entered,  and  until  after  it  had  been 
disposed  of,  there  was  no  judgment  in  the  cause,  and  the  exe- 
cution was  unauthorized.  As  to  the  form  of  action:  The  actioa 
of  assumpsit  lies  to  recover  money  which  the  defendant  is  in 
equity  and  good  conscience  bound  to  pay  to  the  plaintiff. 
Even  if  the  defendant  has  by  a  tort  obtained  possession  of  the 
plaintiff's  money,  he  may  waive  the  tort  and  recover  in  as- 
sumpsit. It  follows  that  the  evidence  was  applicable  to  the 
issue,  and  that  the  court  below  did  right  in  admitting  it,  and 
in  the  instructions  to  the  jury:  1  Tidd.  16. 

Another  x^oinfc  relied  on  for  the  plaintiff  in  error  is  that  parol 
evidence  offered  by  him  of  the  contents  of  a  note  was  improp- 
erly rejected.  In  laying  the  ground  for  this  evidence,  the  tes- 
timony of  Mr.  Acre  shows,  that  as  attorney  for  Judson  he  had 
filed  this  note  with  the  papers  in  another  case;  that  he 
had  since  searched  for  and  could  not  find  it;  and  that  when  he 
last  saw  it,  it  was  in  the  possession  of  the  Hon.  Harry  Toul- 
min.  There  was  no  proof  that  Toulmin  was  dead  or  beyond 
the  jurisdiction  of  the  court,  or  that  any  effort  had  been  made 
to  obtain  his  testimony,  the  best  as  to  the  fact  of  loss.  It  does 
not  appear  but  that  Judge  Toulmin  then  had  the  note,  or 
could  on  inquiry  have  directed  where  it  might  be  found. 
With  no  better  x)roof  of  the  loss,  to  have  admitted  evidence  of 
its  COD  tents  would  have  been  a  departure  from  a  rule  of  evi- 
dence sanctioned  by  the  most  enlightened  jurists  from  time 
immemorial — a  rule  obviously  necessary  to  guard  against  the 
concealment  or  perversion  of  the  truth,  by  withholding  the 
best,  and  introduciug  evidence  of  a  secondary  character. 

Another  AHsignment  is,  that  the  verdict  is  insufficient,  being 
for  damages  and  interest  from  a  given  day,  but  not  ascertaining 
any  day  to  which  it  shall  be  calculated.  As  to  this  matter  the 
record  apjjears  to  be  imperfect.  It  does  not  show  the  day  on 
which  the  verdict  was  rendered,  or  the  day  when  the  term  be- 
gan. In  this  there  appears  to  be  diminution.  The  counsel  for 
tho  defendant  may  avail  himself  of  this  suggestion,  if  he  thinks 
proper. 

The  defendant's  counsel  accordingly  obtained  an  order  for  a 
certiorari. 


Dec.  1822.]  Morgan  v.  Soott.  35 

Tkb  BxtkbbaIs  of  a  Judokknt,  by  an  appeUste  ooori,  or  an  order  setting 
it  aside,  made  by  the  court  which  rendered  it,  entitlee  the  party  agiunat 
whom  it  was  obtained  to  recover  from  his  adversary,  as  far  as  practicable, 
all  things  lost  thereby.  Hence  money  collected  xmder  it  may  be  recovered 
back,  not  becanse  there  was  any  wrong  in  the  collection  of  it,  but  because 
the  anthority  under  which  it  was  collected  having  ceased  to  exist,  the  party 
b  bound,  ex  aequo  et  bono^  to  return  it  to  the  rightful  owner:  Freeman  on 
Judgments,  sec.  482;  Raun  v.  Heynolds,  18  Cal.  275;  Clark  v.  Pinney,  6  Cow. 
297;  Shnpeon  v.  Hombeck,  3  Lans.  53;  South  Fork  Canal  Co.  v.  Cordon,  2 
Abb.  U.  S.  479;  JHcAwland  v,  Pundt,  1  Neb.  211.  In  the  principal  case, 
however,  the  original  collection  was  unwarranted,  because  made  in  direct 
violation  of  a  rule  of  court. 

Sbconi>art  Evedkncb  of  thb  Contents  of  ▲  Wrxting  is  adnussible 
only  when  it  has  been  shown:  1.  That  the  writing  once  existed;  2.  That 
after  due  and  reasonable  diligence  the  party  cannot  produce  it  in  court.  If 
the  writing  is  traced  to  the  possession  of  one  not  a  party,  he  must  be  served 
with  a  subpena  duces  tecum,  or  shown  to  be  beyond  the  reach  of  the  process 
of  the  court:  1  GreenL  £v.  sec.  558;  WhartL  on  Ev.  sea  150;  Halph  v. 
Bnmm^  3  Watts  &  S.  3d5;  Ruek  v.  Sowenome,  3  Harr.  &  J.  97. 


Morgan  v.  Soott. 

[ICnoB,  81.] 

FkAUB  UPON  THX  Pabtnxbshif  by  one  of  two  partners  will  be  rebeved 
against  in  a  court  of  equity.  So,  where  a  partner  gave  notes  in  the 
name  of  the  firm  and  afterwards  confessed  judgment  thereon,  equity 
will  relieve  the  copartner  from  such  judgment,  it  appearing  that  he  had 
no  knowledge  of  the  proceedings  until  the  judgment  had  been  obtained. 

A  FiNAi.  HsABiNo  ON  TH£  Dbkurbsr  of  ouo  of  two  defendants  may  be- 
had,  although  the  other  defendant  had  not  appeared,  provided  sufficients 
has  been  disclosed  to  enable  the  court  to  determine  the  rights  of  all  the* 
parties  concerned. 

Bnx  for  an  injunction  against  a  judgment  at  law.  The  bill 
was  dismissed.  Morgan  sued  out  a  writ  of  error.  Scott  and 
Click  were  parties  defendant  in  this  cause,  and  the  decree  com- 
plained of  was  pronounced  upon  the  demurrer  of  Scott  and 
prior  to  the  appearance  of  Click.     The  opinion  states  the  facts* 

McCLary  and  H,  O.  Perry,  for  the  plaintiff. 

Owen,  contra. 

By  Court,  Cbenshaw,  J.  It  appears  from  the  bill  that  Cliek 
and  Morgan  were  copartners  in  trade.  Click,  without  the  con- 
sent or  knowledge  of  Morgan,  and  contrary  fo  the  articles  of 
copartnership,  fraudulently  executed  an  instrument  of  writing 
under  seal^  in  the  name  of  the  firm,  for  the  payment  of  a  sum 
of  money  to  Scott,  on  what  consideration  complainant  knows 
not.     Click,  with  a  view  of  charging  Morgan  with  this  debt, 
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pennitiad  Sooit  to  obtam  a  jndgnient  at  law.  Morgan,  in  fact, 
fcud  no  notice  of  the  proeeedinge  or  cpportonitj  to  defend 
until  after  the  judgment  had  been  obtained.  That  Click  most 
fraudulentlj  and  iniquitouslj  combined  with  Scott  to  charge 
Morgan,  and  prevented  Scott  from  entering  certain  credits  on 
the  execution.  Though  not  espressly  charged,  it  is  strongly 
intimated,  that  Scott  was  in  combination  with  Click  through 
the  whole  transaction,  and  that  Click  is  insolvent.  Scott  de- 
murred to  the  bill,  and  the  circuit  coprt  sustained  the  demur- 
rer, dissolved  the  injunction,  and  dismissed  the  bill  with  costs. 

It  is  a  well-settled  principle  that  one  partner  cannot  charge 
the  firm  by  his  writing  under  seal,  unless  he  is  authorized  to  do 
so  by  the  articles  of  copartnership,  or  by  the  express  consent 
of  his  copartners.  Bat  equity  cannot  relieve  against  a  judg- 
ment at  law  on  such  instrument  against  the  firm,  if  obtained 
without  surprise,  fraud,  or  connivance;  because  the  copartners, 
who  had  not  consented  to  the  instrument,  might  have  made 
^uU  and  effectual  defense  at  law.  But  against  an  improper 
judgment  surreptitiousiy  or  collusively  obtained,  it  is  the 
peculiar  province  of  a  court  of  equity  to  afford  relief;  for  with- 
out the  aid  of  equity  the  complainant  would  be  remediless, 
having  had  no  opportunity  to  defend  at  law.  The  demurrer 
admits  the  truth  of  all  the  charges  and  allegations  in  the  bill, 
therefore  I  cannot  hesitate  in  concluding  that  this  instrument 
of  writing  was  intended  as  a  fraud  on  the  complainant,  and 
that  the  judgment  was  obtained  without  his  having  any  knowl- 
edge of  the  pendency  of  the  suit,  or  any  opportunity  of  mak- 
ing a  defense.  The  complainant  had  also  the  right  to  apply  to 
a  court  of  equity  for  a  discovery  of  the  amount  of  the  credits 
which  ought  to  have  been  entered  on  the  execution,  and  to 
compel  the  plaintiff  at  law  to  enter  satisfaction  pro  tarUo.  The 
demurrer,  therefore,  ought  not  to  have  been  sustained. 

As  to  the  second  assignment,  I  conceive  that  it  was  at  the 
option  of  the  complainant  to  bring  the  cause  to  a  final  hearing, 
on  the  coming  in  of  the  plea  or  answer  of  one  defendant,  pro- 
vided that  sufficient  matter  was  disclosed  or  submitted  to  enable 
the  chancellor  to  determine  on  the  rights  of  all  the  parties  con- 
cerned, otherwise  the  plea  should  stand  until  the  coming  in  of 
the  answers  of  the  others. 

The  decree  of  the  court  must  be  reversed,  and  the  cause  be 
nomanded  for  further  proceedings.  In  this  opinion  the  court 
are  unanimous. 
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PAsnrx&'B  Popimt  to  Aamr  Sbal.— It  is  well  BotUsd  thst  one  partner  hn* 
ni>  power,  -witlMiiit  ezpren  Aathori^,  to  bind  his  copartnen  by  an  insfcm- 
ment  under  seal:  Gerard  v.  Bcuge,  1  Am.  Dec  226;  WUUama  v.  Hodgson,  ^ 
Id.  563;  Skinner  v.  Dayton,  10  Id.  286;  Parsons  on  PartDerBhip,  178  and  note. 

PowsB  TO  Confess  Jubghznt. — "The  eame  principles  of  the  common  lair 
which  operate  to  disable  a  partner  from  binding  his  copartners  by  speciaKy, 
moat,  it  ahould  aeem,  still  more  completely  incapacitate  him  to  bind  them 
Withoat  their  distinct  assent,  by  a  voluntary  confession  of  judgment:"  Par^ 
•one  on  Part,  180,  note;  Freeman  on  Judgments,  sec.  545.  Therefore,  a 
voluntary  confession  of  judgment  by  one  partner,  without  the  assent  of  bis 
copartner  is  void  as  to  the  latter,  though  it  will  bind  the  former:  Gerard  v. 
BoMe,  1  Am.  Dee.  226;  WUUanu  v.  Hodgson,  3  Id.  663;  Oreen  v.  Seals,  2 
CsL  254;  Crane  v.  French,  1  Wend.  311;  BUxer  v.  Bhtmk,  I  Watts  &  8.  340; 
Morgan  v.  Riehardaon,  16  Mo.  409;  MoUeux  v.  St,  Aubin,  2  W.  BL  113a 
But  the  non-assenting  partner  will  be  held  to  acquiesce  in  the  judgment  if  he 
do  not  express  his  dissent  by  applying  for  relief:  Green  v.  Beats,  2  Cai.  254; 
Crane  v.  French,  1  Wend.  311;  Si.  John  v.  Holmes,  20  Id.  609.  And  ttich 
appUoation  must  not  be  made  by  him  jointly  with  the  partner,  who  confessed 
the  judgment,  or  it  will  be  disregarded:  St,  John  v.  Holmes,  20  Wend.  C09. 
And  although  the  judgment  so  confessed  is  not  binding  on  the  persons  or 
separate  property  of  the  dissenting  partners,  it  may  be  satisfied  out  of  the 
partnership  property:  Grierv,  Hood,  25  Pa.  8t.  430;  Boss  v.  Howell,  84  Id. 
129. 

Tkb  Fraud  and  Collusion  apparent  in  the  pmaipal  oase,  make  it  much 
stranger  than  those  where  the  deed  is  made,  or  the  judgment  confessed, 
■Mzely  without  the  assent  of  the  copartner.  Fraud  is  a  familiar  ground  of 
equitable  relief  against  judgments,  as  well  as  against  other  contracts:  Free- 
man on  Judgments,  sees.  489  et  seq.  It  is  an  indispensable  element  of  the 
validity  of  every  judicial  proceeding,  tliat  it  be  free  tem^ffand  and  eoUuaicnu 
Lee  V.  Lee,  56  Ala.  602. 


COBURN   V.  HaRWOOD, 

IMZNOB,  08.J 

Words  cbaroino  thx  Crime  against  Katurb  are  not  actionable  per  se  in 

Alabama. 
Thx  Omcs  of  tsb  lnwwxmo  is  merely  kzplanatort;  it  cannot  enlarge  or 

ohange  the  import  of  the  words  used,  or  give  a  criminal  meaning  to  i»> 

Booent  wocda. 

SiJiNDEB.  Harwood  brought  an  action  against  Coburn  for 
having  spoken  words  charging  him  with  the  crime  against 
nature.  Special  damages  were  not  averred.  The  plaintifl 
recoTered  judgment,  from  which  a  writ  of  enor  was  taken« 

Crawford  and  Hitchcock,  for  the  plaintiff. 

K  W.  Taylor,  (xmira. 

By  CJourt,  Saffold,  J.  It  is  a  settled  principle  of  the  com- 
mon law,  that  words  which,  if  true,  would  subject  the  accused 
to  infamous  punishment,  or  to  an  indictment  for  a  crime  involv- 
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ing  moral  turpitude,  are  in  themselTes  actionable,  without 
averment  or  proof  of  special  damages:  5  Johns.  190  [Brooher  ▼. 
Coffin,  4  Am.  Dec.  337.] 

The  rule  of  construction  as  to  slanderous  words  has,  in  the 
history  of  jurisprudence,  undergone  several  changes.  At  one 
time  a  rigid  construction  prevailed;  at  other  times,  the  words 
were  to  be  understood  in  miiiori  sensu;  but  the  rule,  as  now 
settled,  is  to  construe  the  words  in  that  sense  which  is  most 
natural  and  obvious — in  the  plain  and  popular  sense  in  which 
the  rest  of  the  world  understands  them:  6  Bac.  233,  etc. 

For  the  plaintiff  in  error  it  is  contended  that  the  words  do 
not  import  the  charge  laid  in  the  innuendo,  and  that  the  innu- 
endo cannot  supply  their  meaning.  The  innuendo  is  merely 
explanatory  of  something  already  expressed.  It  cannot  render 
certain  words  which  would  otherwise  be  uncertain,  give  a  crim- 
inal meaning  to  innocent  words,  or  add  to,  extend,  or  change 
the  sense  of  the  words  previously  stated:  1  Tidd.  384-6;  Bac. 
Ab.  250.  But  it  may  give  a  technical  meaning  to  a  slanderous 
chacge,  from  the  obvious  import  of  the  words  spoken,  taken  in 
connection  with  the  colloquium. 

Thus,  in  the  case  cited  in  6  Bac.  254,  in  a  colloquium  con- 
cerning the  death  of  D.  D.,  the  defendant  said  to  plaintiff: 
'*  You  are  a  bad  man,  and  I  am  thoroughly  convinced  that  you 
are  guilty;"  meaning  of  the  murder  of  said  D.  D.  In  the  case 
before  us,  the  technical  description  of  the  offense  charged,  and 
the  identity  of  the  parties,  are  properly  to  be  inferred  from  the 
innuendo.  Do  the  words  stated  in  the  declaration,  in  the 
natural,  plain,  and  obvious  sense  in  which  the  world  under- 
stands them,  import  a  charge  of  the  crime  as  stated  in  the 
innuendo  ?  Where  the  defendant  said  of  a  widow,  "  I  have  had 
the  use  of  her  body,"  it  shall  not  be  intended  that  those  words 
meant  the  use  of  her  body  as  a  physician,  or  that  she  had  done 
bodily  labor  for  him;  but  the  words  shall  be  construed  in  their 
usual  sense,  which  is  very  slanderous:  Cro.  Ja.  162.  In  tbe 
present  case,  no  one  who  heard  the  words  could  doubt  their 
import.  Would  the  charge,  if  true,  subject  the  plaintiff  to  in- 
famous punishment,  or  to  an  indictment  for  a  crime  involving 
moral  turpitude  ?  Though  unquestionably  a  crime  of  the  high- 
est moral  turpitude,  '*  the  very  mention  of  which  is  a  disgrace 
to  human  nature;  a  crime  not  fit  to  be  named  amongst  Chris- 
tians," the  statutes  of  this  state  have  taken  no  notice  of  it.  la 
it  an  indictable  offense  by  the  common  law  ? 

It  does  not  appear  that  it  was  punishable  in  England  other- 
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wise  than  by  death,  excepting  that  in  the  time  of  Poper}'  it  was 
■abject  to  ecclesiastical  censure.  By  the  ancient  Britons  it  was 
■ometimes  punishable  by  burning.  In  the  time  of  Eichard  I. 
the  practice  was  to  punish  by  hanging:  6  Bac.  327.  The  stat- 
ute of  Henry  Vlll.,  after  reciting  that  there  was  not  a  suffi- 
cient punishment  appointed,  declares  it  felony  without  benefit  of 
clergy.  It  is  said  in  the  English  books,  that  previous  to  the 
passage  of  this  statute,  the  practice  of  punishing  this  offense 
with  death  had  been  for  some  time  discontinued;  and  this  is 
strongly  corroborated  by  tbe  enactment  of  the  statute  and  its 
recital  prefixed.  It  does  not  appear  what  other  punishment,  or 
tbat  any,  was  inflicted,  from  the  time  of  discontinuing  capital 
punishment,  and  till  the  enactment  of  tbe  statute  of  Henry 
YIII.  This  crime,  then,  is  not  indictable  by  the  common  law, 
or  by  any  statute  of  this  state:  See  Turner's  Dig.  247,  sec.  4; 
Laws  Ala.  522,  sec.  4.  The  words  spoken  are  not  in  themselves 
actionable;  and  there  is  no  averment  of  special  damages.  The 
omission  is  not  cured  by  the  verdict;  for  the  plaintiff's  title,  as 
stated,  is  defective. 
The  judgment  must  therefore  be  reversed. 


WoBiKi  AcnoNABLB  PKB  SB. — It  lios  given  coarts  and  text-writers  much 
iifficalty  to  lay  down  a  general,  and  at  the  same  time  accurate  rule,  by 
winch  to  determine  what  words  orally  published  are  actionable  per  «r.  This 
difficulty  and  the  consequent  diversity  of  adjudication  have  grown  out  of  the 
hei  that  the  actionable  character  of  words  depends  very  much  upon  the 
state  of  public  morals  in  the  place  where,  and  at  the  time  when  they  are  ut- 
tered. The  distinction  between  Mords  actionable  in  themselves  and  those 
actionable  only  upon  allegation  and  proof  of  special  damage,  as  is  well 
stated  in  Townshend  on  Slander  and  Libel,  sees.  56  and  150,  is  based  merely 
apon  a  rule  of  evidence.  Words  of  both  classes  are  actionable  upon  the 
same  grounds  and  for  the  same  reasons.  The  noxious  quality  in  both  lies  in 
Ihe  fact  that  they  are  the  natural  and  proximate  causes  of  pecuniary  damage 
to  those  concerning  whom  they  are  maliciously  uttered.  The  only  difference 
between  them  is  in  the  matter  of  proof  of  the  resulting  injury.  In  the  case 
«f  words  actionable  per  se  their  injurious  character  is  a  fact  of  common  noto- 
riety, established  by  the  general  consent  of  men,  and  the  court  consequently 
lakes  judicial  notice  of  it.  They  necessarily  import  damsge,  and  therefore 
SBch  damage  does  not  require  to  be  pleaded  or  proved.  Words  not  actiona- 
Uepcr  «e,  are  those  whose  injurious  effect  must  be  established  by  due  allega- 
tion and  proof.  In  determining  upon  tbe  actionable  nature  of  words,  there- 
fore, courts  are  very  likely,  unless  controlled  by  precedent,  to  decide  in  ac- 
cofdance  with  the  general  and  fixed  opinion  of  the  particular  locality  as  to 
the  damaging  effect  of  the  charge  contained  in  the  words.  Hence,  the  decis- 
iaoM  are  apt  to  vary  with  the  moral  and  social  condition  and  views  of  differ- 
s«t  conmiunities. 

A  pertinent  illustration  of  this  local  coloring  of  judicial  opinion  in  ques- 
of  slander  is  found  in  certain  decisions  made  in  some  of  the  southern 
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■tates  in  the  days  of  African  slaTery.  It  was  held  in  a  number  of  nnsos  in 
South  Carolina  that  words  charging  a  white  person  with  being  a  mulatto,  or 
with  having  negro  blood  in  him  were  actionable  per  $e:  Eden  ▼.  Legart,  I 
Bay,  171;  Wood  ▼.  King,  1  Nott  &  McC.  184;  Atkkuon  ▼.  ffarU^,  1  MoC 
203.  Batledge,  C.  J.,  in  delivering  the  opinion  of  the  court  in  JEden  v. 
Zttgare,  1  Bay,  171,  mentioned  several  cases  where  it  had  been  formeriy 
held  that  an  action  lay  for  such  words;  "because,  if  true,  the  party  would 
be  deprived  of  all  civil  rights,  and  moreover  would  be  liable  to  be  tried  in 
all  cases  under  the  negro  act,  without  the  privilege  of  a  trial  by  jury.'*  He 
held,  therefore,  that  words  "  which  tended  to  subject  a  citizen  to  such  dis- 
abilities were  actionable.*'  In  Wood  v.  King,  I  Nott  &  Mca  184,  Nott,  J., 
said  that  words  charging  one  with  having  negro  blood  were  clearly  action- 
able "within  the  rules  and  principles  of  the  common  law;"  for,  if  the 
words  were  true,  they  would  tend  to  reduce  a  party  "  to  the  state  and  con- 
dition in  which  that  degraded  class  of  people  is  placed."  Such  hmgoage 
would  hardly  be  used  by  a  South  Carolina  judge  of  the  present  day.  And 
notwithstanding  what  was  said  by  Mr.  Justice  Nott,  it  is  certain  that  such 
a  charge,  however  scandalous  it  may  have  been  deemed  in  that  state,  does 
not  fall  within  any  of  the  accepted  definitions  of  actionable  words,  or  within 
any  of  the  classifications  of  such  words  at  common  law.  It  is  notable  also 
that  in  Barrei  v.  Jarvis,  reported  in  the  note  to  Ooodenow  v.  Tappan,  1 
Ohio,  83,  it  was  held  not  to  be  actionable  per  ss  to  chaige  one  with  being 
akin  to  negroes.  A  similar  illustration  of  the  influence  of  public  sentiment 
in  the  particular  locality,  upon  the  decision  of  questions  of  this  kind,  is 
furnished  in  Massachusetts,  where  it  is  held  that  fk  charge  of  drunkenness 
against  a  woman  is  actionable  per  se,  although  the  offense  may  be  punishable 
only  by  a  small  fine,  on  the  ground  that  punishment  of  a  woman  for  an  act 
of  that  kind  "  must  bring  disgrace  upon  her:"  Brown  v.  Niekerton,  5  Gray, 
1.  There  are  communities  where  a  charge  of  drunkenness  even  against  a 
woman  would  not  be  regarded  as  essentially  disgraceful. 

CiiASsmcATioN  or  Aokovabli  SLAin>B8S. — Owing  to  this  varying  influence 
of  local  public  opinion,  in  such  cases  it  has  been  found  practically  impoesibls 
to  frame  such  a  definition  of  words  actionable  per  «c  as  will  be  general  enough 
to  include  all  imputations  which  have  been  held  thus  actionable  and  yet 
specific  enough  to  separate  such  charges  from  those  which  are  only  action- 
able upon  proof  of  special  damsge.  The  most  that  can  be  done  is  to  daasify 
the  charges  which  have  been  adjudged  actionable  per  ee  when  published 
orally;  for  it  is  not  intended  here  to  speak  of  Ubels,  or  actionable  charges 
embodied  in  writing  or  printing,  or  in  effigy.  Mr.  Townshend  thus  classifies 
oral  words  which  are  deemed  actionable  per  se:  1.  Those  which  charge  an 
indictable  offense,  involving  moral  turpitude;  2.  Those  which  charge  the 
being  afflicted  with  certain  diseases;  3.  Those  which  affect  one  in  his  office, 
profession,  occupation,  or  business,  or  in  some  special  character:  Townshend 
on  Slander  and  Libel,  sec&  153a,  179-196.  Mr.  Justice  Clifford  in  PoUard  v. 
Lyon,  91  Otto,  225,  gives  a  somewhat  more  elaborate  classification.  After 
alluding  to  the  difficulty  of  fixing  upon  any  accurate  test  in  such  cases,  he 
says:  ''Different  definitions  of  slander  are  given  by  different  commentators 
upon  the  subject;  but  it  will  be  sufficient  to  say  that  oral  slander  as  a  caxisa 
of  action  may  be  divided  into  five  classes,  as  follows:  1.  Words  falsely 
spoken  of  a  person  which  impute  to  the  party  some  criminal  offense  involv- 
ing moral  turpitude,  for  which  the  party,  if  the  charge  is  true,  may  be  in* 
dieted  and  punished;  2.  Words  falsely  spoken  of  a  person,  which  impute 
that  the  party  is  infected  with  some  contagious  disease,  where  if  the  chaig* 
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m  tnie»  it  would  flocoliide  the  party  from  aociety;  or,  8.  DeUaaatarj  worda 
faJaelj  Bpoken  of  a  peraon  which  impate  to  the  party  imfitiiMa  to  perform 
the  daties  of  an  office  or  employment  of  profit,  or  the  want  of  integrity  in 
the  diachaige  of  the  duttea  of  such  an  office  or  employment;  4.  Defamatory 
words  fialaely  spoken  of  a  party  which  prejudice  each  party  in  liia  or  her  pro- 
fession or  teade;  5.  Defamatory  words  falsely  spoken  of  a  person  whic), 
though  not  in  themaelves  actionable,  occasion  the  party  special  damage." 
An  examination  of  the  cases,  however,  shows  that  many  charges  which  have 
been  adjudged  actionable  per  se  are  not  included  in  either  of  these  claasifica- 
tions.  It  ia  conceiTed,  therefore,  that  there  ahould  be  added  to  the  classes 
ol  wocds  actionable  per  «e,  mentioned  by  Mr.  Townahend  and  Judge  Clifford, 
still  another,  including  charges  which,  in  particular  localities,  are  by  common 
eonsent>  deemed  so  exoeptioDally  disgraceful  and  t^»m^ng  that  ^e  conrta 
will  take  judicial  notice  of  their  injurioua  natnra  This  class  will  embrace 
dbazges  like  those  mentioned  in  the  South  Carolina  oases  above  citecL 

WoKDS  mFumro  Csims. — ^The  rule  laid  down  in  Brooher  v.  Coffin^  4 
Am.  Dec.  337,  with  reference  to  slanderous  chaises  of  crime,  is  that  which 
is  adopted  in  the  principal  case,  and  which  prevails  in  most  of  the  states. 
In  delivering  the  opinion  in  that  case,  Spencer,  J.,  uses  the  following  lan- 
gnage:  "Upon  the  fullest  consideration,  we  are  inclined  to  adopt  this  as  the 
safest  role,  and  one  which,  as  we  think,  is  warranted  by  the  cases.  In  case 
the  charge,  if  true,  will  subject  the  party  chaiged  to  an  indictment  for  a 
crime  involving  moral  turpitude,  or  subject  him  to  an  infamous  punishment, 
then  the  words  will  be  in  themselves  actionable."  The  editors  of  American 
Lea.  Caa.  in  their  valuable  note  to  Brooker  v.  Coffin^  1  Am.  Lea.  Caii. 
66,  say  that  the  court  seem  to  have  **  reached  the  true  principle;"  and  Mr. 
Jnstiee  Clifford,  in  PoUard  v.  Zyon,  91  U.  S.  2234,  referring  to  this  state- 
Bient^  says:  "We  are  inclined  to  concur  in  that  conclusion."  The  doctrine 
of  Broobnr  v.  Cqfin^  has  been  extensively  followed  in  New  York  and  in 
many  other  statea.  The  following  are  some  of  the  cases  in  which  the  prin- 
siple  has  been  approved  and  applied:  Widrig  v.  Oyer^  13  Johnson,  124; 
MarUn,  v.  StOkpeU,  7  Am.  Dec.  374;  Cage  v.  Buckley,  15  Wend.  327;  Bitadl 
V.  CmuU,  24  Id.  354;  Totmg  v.  MUltr,  3  Hill,  21;  Crattford  v.  WiU(m,  4 
Bark  504;  Jsoaysiotrs,  60  K.  Y.  202;  Hillhouse  v.  Peek,  2  Stew.  &  Port 
3d&;  Joktuian  v.  Morrow,  0  Fort  525;  Dudley  v.  Horn,  21  Ala.  379;  IJeath 
V.  £>epa»i(^  37  Id.  677;  Berdecutx  v.  Davis,  68  Id.  611;  McCuen  v.  Ludlum, 
17  N.  J.  K  (2  Harr.)  12;  Jokmon  v.  ShiekU,  25  Id.  (1  Dutch.)  116;  Giddeiu 
V.  Mirk,  4  Ga.  364;  Kinney  v.  Hoeea,  3  Hair.  (DeL)  77;  Taylor  v.  Kneeland, 
I  Doug.  (Mich.)  66;  Andres  v.  Koppenh/tafcr,  8  Am.  Dec.  647;  Oosling  v. 
Morgan^  32  F^  St  275;  SiHxeU  v.  Reynolds,  59  Id.  488;  Al/tU  v.  Wri,jU,  17 
Ohio  8t  238;  HoUinffswoHh  v.  Shaw,  19  Id.  430;  Davis  v.  Brown,  27  Id. 
326;  Cage  v.  S&eltou,  3  Bich.  (S.  C.)  242;  Montgomery  v.  Deeley,  3  Wis. 
709;  Baager  v.  Goodrich,  17  Id.  78;  FUber  v.  DauUrmann,  26  Id.  518;  Hoag 
V.  HaUh,  23  Conn.  585. 

Lr  MnnnESOTA  the  principle  is  rather  loosely  stated  thus:  "The  rule  is 
that  woids  chaiging  a  person  with  having  committed  an  act  for  which,  if  the 
diaige  were  true,  he  would  be  punishable  criminally  by  indictment  are 
actionable  ^r  m.-"  &k  Martin  v.  Desnoyer,  1  Minn.  156.  It  is  probable  that 
the  court  meant  to  adopt  the  doctrine  of  the  New  York  decisions,  as  the 
antboritiea  to  which  they  refer  are  **  Young  v.  Millar,  3  Hill,  21,  and  the 
casss  there  cited."  The  doctrine  of  SL  Martm  v.  Deassoytr,  1  Minn.  156,  is 
sppioved  in  McCariy  v.  BarreU,  12  Id.  494. 
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Thb  Bitlb  in  Mabsachusettb  ia  thus  laid  down  by  Parker,  C.  J.,  in 
Miller  Y,  Parish,  8  Pick.  384:  "Whenever  an  ofienae  is  charged,  which,  if 
proved,  may  subject  the  party  to  a  punishment,  though  not  ignominous,  but 
which  brings  disgrace  upon  the  party  falsely  accused,  such  an  aocuaation  is 
actionable."  This  doctrine  is  fully  approved  in  Brawn  v.  Nickeraon,  5  Gray, 
1.  In  Blo98  V.  Tobfy,  2  Pick.  320,  it  is  said  that  the  words  used,  in  order 
to  be  actionable,  must  import  *'a  charge  of  some  punishable  offense;  and  in 
DunneU  v.  Fiske,  11  Met.  651,  that  they  must  charge  "some  crime  or 
offense  punishable  by  law."  Indeed  it  seems  to  be  regarded  in  that  state  as 
sufficient  if  the  language  used  '*  conveys  a  criminal  imputation,"  without 
reference  to  the  turpitude  of  the  offense  charged,  or  the  nature  of  the  pun- 
ishment: Buckley  v.  0*Neil,  113  Mass.  193.  So  in  New  Hampshire  it  is  held 
that  to  charge  one  with  *'  a  crime  punishable  by  law  "  is  actionable  per  ge: 
Tenney  v.  Clement,  10  N.  H.  52;  GUnts  v.  Smith,  48  Id.  259.  In  Illinois,  in 
the  case  of  StrauM  v.  Meyer,  48  111.  385,  the  court  adopted  Bouvier^s  deOni- 
tion  of  words  actionable  per  ee,  that  they  must  impute  the  guilt  of  some 
offense  by  which  the  party,  if  guilty,  might  be  indicted  and  punished  by  the 
criminal  courts. 

Tub  Courts  or  Iowa  seem  to  have  approved  both  Brooker  v.  Cojfin,  4 
Am.  Dec.  337,  and  Miller  v.  Pariah,  8  Pick.  385,  as  containing  correct  state- 
ments of  the  rule  that  should  govern  in  determining  the  actionability  of 
words.  In  Cox  v.  Bunker,  Morr.  269,  decided  in  1844,  Williams,  J.,  says: 
"The  rule  which  has  been  adopted  in  the  case  of  Miller  v.  Parish,  8  Pick. 
385,  is  the  proper  one,"  quoting  the  language  of  Parker,  C.  J.,  given  above. 
Referring  to  the  same  case  the  court  said  in  Ahrams  v.  Foshee,  3  Iowa,  274, 
decided  in  1856,  that  it  contained,  perhaps,  *'as  correct,  and  at  the  saoia 
time  as  brief  a  statement  of  the  general  rule,  as  has  been  given."  In  the 
interval  between  these  two  cases,  however,  was  Burton  v.  Burton^  3  Q.  Gr. 
316,  decided  in  1851,  in  which  the  court  said:  "We  believe  the  true  rule  by 
which  to  test  whether  defamatory  words  are  actionable  per  m  is  to  be  found 
in  the  case  of  Brooker  v.  Coffin,  5  Johns.  188.  In  that  case  it  i^  held  that  if 
the  charge  being  true  will  subject  the  party  charged  to  an  indictment,  for  a 
crime  involving  moral  turpitude,  or  subject  him  to  an  infamous  punishment, 
then  the  words  will  be  in  themselves  actionable."  In  Estes  v.  Carter,  10 
Iowa,  400,  it  was  decided  that  it  was  not  actionable  without  proof  of  special 
damage  to  charge  one  with  an  offenso  at  common  law,  not  indictable  and 
punishable  by  the  laws  of  that  state,  and  this  ruling  was  approved  in  Lucas 
V.  Flinn,  35  Id.  9. 

The  Doctrimk  of  thb  Mabylakd  Cottrts  on  this  subject  is  stated  in  a 
recent  case,  Griffin  v.  Moore,  43  Md.  246,  as  follows:  "Whatever  may  be  the 
law  elsewhere,  it  is  well  settled  in  this  state  that  in  an  action  like  the  one 
now  under  consideration  [the  action  was  for  slander  for  charging  a  married 
woman  with  adultery],  in  order  to  constitute  words  actionable  per  se,  they 
must  impute  to  the  plaintiff  an  indictable  offense  for  which  coiporal  punish- 
ment is  the  immediate  penalty." 

The  Vermont  Courts  seem  to  adopt  the  statement  of  the  rule  given  by 
Chief  Justice  De  Grey,  in  Onslow  v.  Home,  3  Wils.  177.  In  delivering  the 
opinion  of  the  court  in  Kimmis  v.  Stiles,  44  Vt  351,  Boyce,  J.,  said:  '*  The 
rule  whereby  courts  of  justice  have  governed  themselves  in  order  to  de- 
termine words  spoken  of  another  to  be  actionable  is,  that  the  words  must 
contain  an  express  imputation  of  some  crime  which  is  punishable— some 
capital  offense  or  other  infamous  crime  or  misdemeanor,  and  the  charge  upon 
the  person  spoken  of  must  be  precise:  Onslow  v.  Home,  3  WilMm,  177." 
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Tax  Tmuumbm  doctbikb  is  ihiui  stated  in  liodgers  ▼.  Rodgers,  11  Heisk. 
757:  "  Woidi  to  be  the  subject  of  an  action  for  slander,  no  special  damage 
being  alleged,  must  impnte  a  crime  for  which  the  party,  if  guilty,  would  be 
punishable  criminally  on  presentment  or  indictment^  or  a  misdemeanor,  in- 
volving moral  turpitude,  and  for  which  an  indictment  or  presentment  would 
lie:  Smith  ▼.  Snuth,  2  Sneed,  473." 

The  Ruui  m  Missouri  is  similar  to  that  adopted  in  Maryland,  and  is 
thus  stated  by  the  court  in  Bircli  v.  Benton,  26  Mo.  153:  "As  the  result  of 
our  examination  wo  think  the  rule  that  is  safest  and  most  certain  in  its  ap- 
plication is  that  words  are  in  themselves  actionable  which  impute  an  indict- 
able offense  for  which  corporal  punishment  may  be  inflicted  as  the  immediate 
punishment  and  not  as  the  consequence  of  a  failure  to  satisfy  a  pecuniary 
penalty.**    To  the  same  effect  is  Rcmmell  v.  Otis,  60  Mo.  365. 

Ik  8EVKRAI.  OF  THB  STATES  it  IS  provided  by  express  statute  what  words 
•ball  bo  doomed  actionable  per  se.  Thus  in  California,  Civ.  Code,  sea  46; 
Indiana,  2  Bev.  Stat.  (G.  &  H.)  333;  Geoigia,  Code  of  1873,  sees.  2977, 
2988;  Misflissippi,  Rev.  Code  of  1871,  sec  1973.  And  in  several  other 
states  there  are  statutory  provisions  making  certain  chaxges  actionable 
which  would  not  be  so  in  the  absence  of  such  provisions.  Thus,  in  Ten- 
nessee, Illinois,  Arkansas,  Missouri,  North  Carolina  and  Florida,  charges  of 
adultery  and  fornication  are  made  actionable. 

Thb  osnx&al  ruue,  including  the  greater  number  of  the  adjudged  cases, 
i%  as  laid  down  in  Drooher  v.  Coffin^  4  Am.  Dec  337,  that  words  are  action- 
able per  ae,  if  they  impute  to  another  an  offense  which  is  indictable  and 
which  either  involves  moral  turpitude  or  is  punishable  by  degrading  penal- 
ties. Under  this  head  of  course  are  included  charges  of  felony  generally 
which  are  every wheru  and  always  deemed  actionable  The  cases,  however, 
which  occasion  most  difficulty,  are  those  of  mere  statutory  offenses  and  mis- 
demeanors, and  it  is  in  such  cases  that  the  rule  stated  in  Brooker  v.  Coffin 
is  made  serviceable  In  every  case  of  this  kind  the  inquiry  is:  Does  the 
offense  chaiged  involve  moral  turpitude?  If  not,  is  it  an  offense  which 
would  subject  the  perpetrator  to  infamous  punishment  ? 

OfVKHSES  nnroLviKo  Moral  TuRprruDE. — Among  offenses  which  have 
been  deemed  to  involve  moral  turpitude  are:  Removing  landmarks:  Todd  v. 
Rouijh,  1  Serg.  &  R.  18;  Young  v.  MilUr,  3  Hill,  24;  Dial  v.  Holier,  6  Ohio 
St  228;  bribing  electors:  ffoag  ▼.  Hatch,  23  Conn.  585;  publishing  an  ob- 
scene caricature  or  libel:  VieU  v.  Gray,  10  Abb.  Pr.  1;  attempting  to  com- 
mit larceny:  Bordeaux  v.  Davis,  58  Ala.  611;  altering  owner's  marks  on 
animals:  Perdue  v.  BumeU,  Minor,  138,  but  otherwise  as  to  marking  anoth- 
er's *«im^la  in  one's  own  mark:  Johnston  v.  Morrow,  9  Port.  525;  secreting 
of  testator's  goods  by  administrator:  Beck  v.  Slitzel,  21  Pa.  St.  522;  attempt- 
ing to  corrupt  jury:  Oibbs  v.  Dewey,  5  Cow.  503;  giving  m.edicine to  produce 
an  abortion:  Fuber  t.  Daulermann,  26  Wis.  518;  forging  a  petition  to  the 
legisUtnre:  Alexander  v.  Alexander,  9  Wend.  141;  keeping  bawdy-house: 
Martin  v.  SUllwell,  7  Am.  Dec.  374;  Wright  v.  Paige,  36  Barb.  438;  Lij}- 
pruut  V.  Lippraut,  52  Ind.  273;  selling  liquor  to  a  slave:  Smith  v.  StmUi,  2 
Sneed,  473.  Offenses  which  have  been  deemed  not  to  involve  moral  turpi, 
tnde  are:  wife-beating:  Dudley  v.  Horn,  21  Ala.  379;  selling  of  personal 
property  by  wife  of  joint-owner:  Podgers  v.  Badgers,  11  Heisk.  557;  taking 
away  standing  com:  StilzrUv,  Reynolds,  59  Pa.  St.  488;  trading  with  slaves: 
lUaih  V.  Devaughn,  37  Ala.  677;  breaking  open  and  reading  a  letter  sent  by 
msil:  HiUhouse  v.  Peek,  2  Stew,  k  Port.  395;  McCuen  v.  Ludlum,  17  N.  J. 
L  (2  Ilarr.)  12. 
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Intaudub  PomSHMBHT. — In  BtrictnesB  an  inCamoiia  pauiflhinent  U  on« 
which  renders  the  person  npon  whom  it  ia  inflicted  perpetoaUy  incompetent 
u  a  witness.  The  term  is  thus  ezplamed  by  Bonyier,  vac  "  Poniahment.* 
"  Punishments  are  infamoos  or  not  infamous.  The  former  oontinne  throngb 
lif e,  unless  the  offender  has  been  pardoned,  and  are  not  dependent  on  the 
length  of  time  for  which  the  party  has  been  sentenced  to  suffer  imprisonment; 
a  person  convicted  of  a  felony,  perjury,  and  other  infamous  crimes,  cannot, 
therefore,  be  a  witness,  nor  hold  any  office,  although  the  period  for  which  he 
may  have  been  sentenced  to  imprisonment,  may  have  expired  by  lapse  of 
time."  Hence,  properly  speaking,  no  punishment  is  infamous  which  does 
not  subject  the  offender  to  permanent  civil  disabilities.  But  this  is  not  the 
sense  in  which  the  term  is  used  in  many  of  the  cases  in  which  infamous 
punishment  is  adopted  as  the  criterion  for  determining  whether  a  charge  of 
crime  is  actionable  or  not.  In  the  majority  of  such  cases  the  word  **  infa- 
mous*' is  employed  as  a  synonym  for  **  corporal,"  and  the  latter  again  is  held* 
to  embrace  imprisonment  of  every  kind  which  is  punitive  in  character. 
Hence  it  is  held  that  where  the  punishment  for  a  crime  is,  in  the  first  in- 
Btance,  imprisonment,  with  or  without  hard  labor,  either  in  a  penitentiaiy, 
house  of  correction  or  common  jail,  it  is  actionable  per  se  to  charge  one  with 
inch  offense:  Wileox  v.  Edwards^  5  Bhickf.  183;  Birch  v.  DeiUon^  28  Mo.  153; 
UammfU  v.  Otis,  60  Id.  365;  Oriffin  v.  Moore,  43  Md.  246;  DiUmgs  t.  Wing, 
7  Vt.  439;  MiUa  v.  Oldfield,  2  Am.  Dec.  412;  EUiot  v.  Ailtherry,  5  Id.  631. 
On  the  other  hand  it  was  held  in  HiWumse  v.  Peek,  2  Stew.  &  Port.  395,  and 
Heath  v.  Devaughn,  37  Ala.  677»  that  '*fine  and  imprisonment  do  not  consti- 
tute an  infamous  punishment,"  and  that,  therefore,  it  is  not  actionable  per  m 
to  charge  a  person  with  a  crime,  not  involving  moral  turpitude,  which  is 
punishable  by  such  penalties. 

Otfensb  where  Triable. —It  is  further  to  be  noted  that  in  order  to  be 
actionable  per  se,  the  charge  must  be  of  the  commission  of  an  offense  triable 
and  punishable  in  the  ordinary  courts  of  law:  Townshend  on  Slander  and 
Libel,  sec.  160.  Hence  it  has  been  held  not  actionable  to  call  one  a  *'  de- 
serter," since  desertion  is  a  crime  cognizable  only  in  a  court-martial:  Nol' 
Ungsworth  v.  S/taw,  19  Ohio  St.  430. 

Offei^b  must  be  Possible. — To  be  actionable  per  se,  the  charge  must  also 
impute  an  offense  which  appears  to  be  legally  possible.  Therefere,  to  charge 
hirceny  of  something  which  is  not  legally  a  subject  of  larceny,  is  not  action- 
able; as  a  charge  of  stealing  trees:  Cock  v.  WeaUitrhy,  13  Miss.  (5  Sm.  &  M.) 
333;  or  marl:  Ogden  v.  Riley,  14  N.  J.  L.  (2  Gr.)  186;  or  windows  from  a 
house:  Wing  v.  Wing,  66  Me.  62.  So  a  charge  of  perjury  committed  under 
an  unconstitutional  and  void  act  of  the  legislature:  Burkett  v.  McCarthy,  10 
Bush,  758;  or  before  a  magistrate  having  no  jurisdiction:  Hamm  v.  Wickline, 
26  Ohio  St.  81 ;  or  in  a  proceeding  in  which  false  swearing  is  not  legally  pun- 
ishable: Pegram  v.  StoUz,  76  N.  C.  349;  or  in  an  extra-judicial  affidavit: 
Shaffer  v.  Kintzer,  2  Am.  Dec  488.  So  a  charge  of  "robbing"  a  town: 
McCarthy  v.  Barrett,  12  Minn.  494.  But  it  is  actionable  to  charge  one  with 
the  commission  of  a  crime  the  corpue  of  which  never  existed:  Colbert  v. 
CaldxDeU,  3  Grant's  Gas.  181;  as  by  accubing  one  of  the  murder  of  a  person 
who  ia  yet  alive,  if  the  bystanders  supposed  him  to  be  dead:  Sugart  v. 
CaHer,  1  Dev.  &  Bat  (N.  C.)  8;  Eekart  v.  Wiliton,  10  Seig.  &  R.  44;  or  by 
accusing  one  of  perjury  in  a  legal  proceeding  which  never  took  place: 
Brtcker  v.  Potts,  12  Pa.  St.  200. 

Otvenees  mot  Indictable. — ^It  is  a  general  principle  that  however  dis* 
graceful  and  heinous  an  offense  against  public  moraJs  may  bs^  if  it  is  not 
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indietible  and  pmuMhable  under  the  law,  it  is  not  aotioiiable  to  chuge  one 
with  its  oommiMiiop.  In  seveial  oases  it  has  been  held,  in  aooordanoe  with 
the  decision  in  Cohum  v.  Harwood,  that  to  charge  one  with  the  crime  . 
sgainst  natore,  hideous  and  disgusting  as  that  crime  is^  is  not  actiouahle  if 
the  statute  provides  no  punishment  for  it:  Estea  v.  Carter,  10  Iowa»  400; 
DavU  V.  Brovm,  27  Ohio  St.  326.  So,  of  the  crime  of  incest  in  Tennessee, 
when  there  was  no  statute  providing  for  its  punishment:  Eure  v.  Odom,  2 
Hawks,  52. 

AcnoXABUB  WoBOS  HOT  Ikfutino  CRncE. — But  although  the  courts  gen- 
oally  adhere  to  the  rule,  that  in  order  to  make  a  chaige  against  a  private 
person  actionable,  it  must  either  impute  some  punishable  crime  or  some  of- 
fensive diiwaae,  it  is  undeniable,  that  in  certain  instances  they  have  been 
influenced  by  local  public  opinion  to  hold  charges  to  be  actionable  which  fell 
within  neither  of  these  classes.    The  South  Carolina  cases  holding  it  action- 
able falsely  to  call  one  a  negro  or  mulatto,  have  already  been  mentioned. 
To  the  same  class  of  decisions  belong  certain  cases  in  one  or  two  of  the 
states  holding  it  actionable  per  ee  to  charge  a  chaste  woman  with  fornication 
or  adultery,  even  where  no  legal  penalty  or  nothing  more  than  a  fine  is  af- 
fixed to  tiioee  offenses.     It  is  the  firmly  established  doctrine  in  Iowa,  that 
•uch  charges  are  actionable:  Cox  v.  Bunker,  Morr.  269;  DaUey  v.  Reynolds, 
4G.  Gr.  354;  Ahrtuns  v.  Foehee,  3  Iowa,  274;  Smith  v.  Silence,  4  Id.  321; 
Truman  v.  Taylor,  Id  424;  Beardsley  v.  Bridgman,  17  Id.  290;  Cleveland  v. 
DetweUer,  18  Id  299;  Snediker  v.  Poorbaugh,  29  Id  488.     The  principle  of 
these  deoaions  is  thus  stated  by  Wright,  0.  J.,  in  Truman  v.  Taylor,  4 
Iowa,  424:   "We  need  scarce  remark  that  our  conclusion  that  the  words 
spoken  are  actionable  perse  is  not  upon  the  ground  that  they  import  a  charge 
of  some  punishable  ofiense  or  crime,  bat  upon  the  simple,  and  as  we  think, 
salutary  ground  that  words  imputing  to  the  female  a  want  of  chastity  are  ac- 
tionable without  any  proof  of  special  damage.     However  much  other,  and 
perhaps  a  majority  of  states,  may  have  hesitated  in  adopting  this  rule,  in 
ours,  at  least,  it  may  now  be  regarded  as  settled."    Similarly  in  Ohio,  WiU 
mm  V.  Bobbins,  Wright,  40;  Reynolds  v.   Tucker,  6  Ohio  St  516.    And  on 
similar  grounds  it  was  held  in  Mahne  v.  Stewart,  15  Ohio,  319,  that  it  was 
actionable  per  se  to  charge  a  woman  with  being  a  hermaphrodite.    The  court 
said:  "  We  hold  it  a  sound  principle  of  law,  that  words  spoken  of  a  female, 
which  have  a  tendency  to  wound  her  feelings,  bring  her  into  contempt,  and 
prevent  her  from  occupying  such  position  in  society  as  is  her  right  as  a 
woman,  are  actionable  in  themselves.  '*    This  extraordinary  doctrine  has  not, 
however,  been  extended  to  any  other  olasses  of  cases  in  that  state.   It  hardly 
needs  to  be  stated,  that,  except  where  it  is  otherwise  provided  by  statute,  or 
where  the  punishment  of  fornication  and  adultery  is  6uch  as  to  bring  them 
within  the  rule  of  Brooker  v.  Coffin,  charges  of  those  offenses  are  not  deemed 
aetiooable  per  se:  Buys  v.  Gillespie,  3  Am.  Dec.  404;  Bradt  v.  Towsley,  13 
Wend.  253;  Liimey  v.  MaUm,  13  Tex.  449;  W,  v.  L.,  2  Nott  &  McCord, 
204.     So,  in  the  District  of  Columbia,  where,  perhaps,  for  prudential  reasons, 
fornication  has  not  been  made  punishable  at  law:  Pollard  v.  Lyon,  91  U.  S. 
225. 

IxKTTXirDO,  Oincx  or. — ^It  is  well  settled,  in  aooordanoe  with  the  doctrine 
of  the  principal  case,  that  the  office  of  the  innuendo  is  merely  explanatory, 
and  that  it  cannot  be  made  to  take  the  place  of  a  colloquium,  or  to  extend  or 
Tary  the  meaning  of  defamatory  words:  Townshend  on  Slander  and  Libel. 
sees.  335,  336,  337;  Shcffer  v.  JTtnfiEcr,  2  Am.  Dec.  488;  Sheely  v.  Biggs,  S 
R  552.  . 
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Chaboes  ov  Cbdces  nv  anothsr  State  are  diBoossed,  and  the  law  re- 
lating to  them  examined  in  Wiipp  ▼.  MeCraw^  9  Am.  Dec.  611,  and  in  th€ 
note  thereto. 

A  Chaiuje  or  Dbunkenkess  against  a  MimsTER  ia  actionable  per  k; 
McMillan  v.  Birch,  2  Am.  Dec.  426;  ChaddocL  v.  Brig^B,  7  Id.  137;  Hnyner 
V,  Cowden,  27  Ohio  St.  292.  Other  instances  of  actionable  slander  will  be 
found  in  Lewis  v.  Ilawley,  2  Am.  Dec.  121;  Nye  ▼.  Otis,  5  Id.  79;  WaUon  t. 
SintjUton,  10  Id.  472;  Miles  v.  Oldfield,  2  Id.  412.  The  law  as  to  what  is  nee 
essary  to  make  a  charge  of  f also  swearing  actionable  is  disenssed  in  its  variooi 
phases  in  Hopkins  v.  Beedle,  2  Am.  Dec  191;  Bus  ▼.  JIfUcheU,  1  Id.  258; 
PelUm  V.  Ward,  2  Id.  251;  Shower  y.  Kinizer,  2  Id.  488;  Ward  ▼.  Clark,  S 
Id.  383;  Sheely  v.  Biggs,  3  Id.  652;  MeClaughry  ▼.  Wetmort^  5  Id.  194. 


FuGUA  V.  Garriel. 

[ICXHOB,  170.] 

Judgment  nune  pro  tu$ic  may  be  entered  without  notioe. 

A  Note  Payable  with  Interest  from  date,  if  not  punotually  paid 

*      due,  carries  interest  from  maturity  only. 

Action  on  a  promissory  note,  payable  one  year  from  date, 
"  to  bear  interest  from  the  date  if  not  punotually  paid."  Judg- 
ment was  taken  by  default;  bat  at  the  next  term  after  the  entry 
thereof,  the  entry  was  amended  and  judgment  nunc  pro  tuno 
entered,  including  interest  from  the  date  of  the  note.  A  writ 
of  error  was  then  prosecuted. 

CoaUer,  for  the  plaintiffs  in  error. 

Martin,  contra. 

By  Court,  Cbenshaw,  J.  We  have  no  hesitation  in  saying 
that  the  circuit  court  had  power  to  enter  a  judgment  nunc  pro 
tunc;  and  that  under  the  circumstances  of  this  case,  notice  to 
the  opposite  party  was  not  necessary;  for  if  there  was  any  mis- 
take in  entering  the  judgment,  it  was  a  mistake  apparent  from 
the  record,  and  the  amendment  was  made  at  the  earliest  oppor- 
tunity after  its  occurrence,  viz.,  at  the  first  term  after  the  judg« 
ment.  But  the  judgment,  as  the  entry  stands  amended,  ap- 
pears to  include  interest  from  the  date  to  the  maturity  of  the 
note.  This  in  an  instrument  of  this  description  is  in  the  nat- 
ure of  a  penalty,  and  not  recoverable,  as  has  been  settled  at 
this  term:  Dimmiore  v.  Hand,  126.  On  this  ground  the  judg- 
ment must  be  reversed,  and  judgment  rendered  here  for  the 
principal  and  interest  thereon  from  the  maturity  of  the  note. 
In  this  opinion  the  court  are  unanimous 
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Nunc  Pro  Tuxo  xntbt  wiTHOirr  Noncx. — '  *  In  Alabama  the  a|»plioatian  to 
enter  jadgment  fntmc  pro  tune  may  be  made  without  notice:  Fugua  v.  Carriel, 
Minor,  170;  Allen  t.  Braclfard,  3  Ala.  281;  Olan  ▼.  Glan,  24  Id.  46a  Thia 
role  is  proper  enoagh  in  that  state  and  in  all  others  where  the  motion  must 
be  determined  from  an  inspection  of  the  records.  But  whenever  the  appli- 
cation calls  for  an  investigation  by  the  conrt  outside  of  its  records  to  deter- 
mine either  the  existence  or  the  terms  of  the  alleged  judgment^  notice  to  tlie 
sd versa  party  ia  proper  and  necessary:"  Freeman  on  Judgments,  sec  64 

IxmxBT. — ^The  law  relating  to  the  subject  of  interest  is  examined  at 
Ungthin  the  note  to  SeUeek  v.  French,  6  Am.  Dec  18a 


Andrews  v.  Baggs. 

LMnroB.  173.] 

OonxmoHAL  Aogkptangs. — ^Where  the  drawees  of  a  biU  of  exchange  ac- 
cepted the  same,  to  be  paid  when  they  had  funds  of  the  drawers  in  their 
hands,  to  charge  the  latter,  proof  that  the  acceptors  had  received  funds 
of  the  drawers  must  be  made  as  well  as  that  demand  and  notice  of  non- 
payment had  been  given. 

A  Pbososb  to  Pat  Monet,  made  under  no  mistake  as  to  the  promisor's 
legal  liability,  will  support  an  action  of  assumpsit. 

Assumpsit  by  Baggs,  Cochran  &  Co.  against  Andrews  and 
Harrison,  the  drawers  of  a  bill  of  exchange  in  plaintiffs'  favor. 
It  appeared  that  the  bill  had  been  presented  for  acceptance 
upon  the  trustees,  who  said  that  they  had  not  suffioient  funds 
at  the  time  to  pay  the  order  and  therefore  made  their  acceptance 
payable  when  they  should  be  in  funds.  The  bill  was  afterwards 
presented  to  Andrews  who  was  told  that  the  same  was  unpaid, 
and  who  replied  that  it  was  the  duty  of  the  trustees  to  pay  it, 
but  that  as  they  did  not  he  would  try  and  settle  it  himself.  It 
appeared  that  the  trustees  were  indebted  to  the  drawers.  One 
of  the  trustees  testified  that  to  the  best  of  his  knowledge  the 
bill  had  not  been  presented  to  them  for  payment.  Defendants' 
counsel  moved  the  court  to  instruct  the  jury  that  to  entitle  the 
plaintiffs  to  recover  they  must  prove  demand,  non-payment  and 
notice.  This  instruction  was  refused  and  the  jury  directed, 
tbat,  if  from  the  evidence  they  believed  that  the  trustees  had 
ao  funds  of  the  drawers  in  their  hands  when  the  bill  was  drawn, 
nor  at  any  time  since,  the  plaintiffs  were  not  bound  to  make 
demand  of  payment  and  give  notice,  and  that,  if  they  believed 
that  the  defendants  without  any  mistake  of  their  legal  liability 
had  assumed  the  payment  of  the  money  to  the  plaintiffs,  they 
ihonld  find  for  the  plaintiffs. 

McKinley,  for  the  plaintiffs  in  error. 

Coalter,  carUra. 
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By  Oonrty  IfniOBy  J.  As  to  the  bill  of  ezoeptions.  The  last 
part  of  the  instractionB  to  the  juiy,  **  that>  if  from  the  eridence, 
they  believed  that  the  defendants  had  assumed  the  payment  of 
the  money,  without  any  mistake  as  to  their  legal  liability/'  we 
conceive  to  be  correct,  but  to  this  part  of  the  charge  only,  the 
many  authorities  cited  for  the  defendants  in  error  apply.  On 
the  issues  joined,  and  evidence  given,  the  implied  as  well  as 
express  assumpsit  was  to  be  tried,  and  the  court  could  not  de- 
termine whether  the  verdict  would  be  found  on  the  evidence  of 
one  or  the  other.  Admitting  that  the  drawer  is  chargeable 
without  notice,  if  at  the  time  of  drawing  he  has  no  effects  in  the 
hands  of  the  drawee,  what  were  here  the  effects  of  Andrews  and 
Harrison  in  the  hands  of  the  drawees?  Not  the  company's 
funds  which  their  agents  or  trustees  might  then  have  in  posses- 
sion, but  the  money  which  the  company  owed  to  the  drawers. 
Andrews  and  Harrison  endeavor,  by  the  bill,  to  transfer  a  part 
of  this  money  into  the  hands  of  Baggs,  Cochran  &  Co.  If  their 
bill  was  not  paid,  notice  was  surely  as  necessary  as  in  any  other 
case,  in  order  that  they  might  take  the  necessary  steps  to  collect 
the  debt  due  to  them  from  the  drawees:  Chitty  on  Bills,  267;  3 
Bos.  &  P.  280. 

The  case  seems  to  have  been  considered  as  if  the  effects  of 
the  drawers  in  the  hands  of  the  drawees,  and  the  funds  of  the 
company  in  the  hands  of  their  trustees,  were  here  convertible 
terms.  The  bill  does  not  appear  to  have  been  drawn  with 
reference  to  the  circumstance  of  the  trustees  having  or  not  hav* 
ing  funds  of  the  company  in  hand.  If  the  drawee  be  wholly 
insolvent,  the  drawers  for  obvious  reasons,  is  still  entitled  to 
notice.  The  holders  were  not  bound  to  receive  the  conditional 
acceptance;  having  received  it,  they  must  abide  by  its  terms. 
If  they  would  have  charged  the  drawers  as  in  case  of  non- 
acceptance;  they  should  have  given  them  immediate  notice  of 
the  terms  of  the  acceptance  offered:   Chitty  on  Bills,  235,  271. 

For  these  reasons  we  think  that  the  circuit  coiurt  erred  in  in- 
structing the  jury  "  that  if  from  the  evidence  they  beliered  that 
the  trustees  had  not  funds  of  the  company  in  their  hands  when 
the  order  was  drawn,  or  at  any  time  since,  the  plaintiffs  were 
not  bound  to  demand  payment  of  the  acceptor,  or  give  notioe  to 
the  defendants."  Nor  should  we  think  that  instructions,  as 
asked  by  the  defendants,  would  have  been  correct,  inasmuch  as 
by  such  charges,  the  jury  might  have  been  induced  to  lay  out 
of  view  all  the  evidence  as  to  the  promise  of  Andrews,  and  to 
consider  the  demand  and  notice  of  non-payment  as  the  sole 
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ground  of  liability.  As  to  this,  the  charge  should  have  been, 
that  the  plaintifb,  to  recover  solely  on  the  implied  assumpsit, 
and  independent  of  the  express  assumpsit  charged,  must  have 
proved  that  after  the  acceptors  had  received  funds  of  the 
oompanj  sufficient  to  pay  the  bill  according  to  the  terms  of  their 
acceptance,  the  holders  had  demanded  payment,  and  given  to 
defendants  legal  notice  of  nonpayment.  In  this  opinion  the 
court  are  unanimous. 
The  judgment  most  be  reversed,  and  the  cause  be  remanded, 

Elub,  jr.,  not  sitting. 


Malone  V.  Hamilton. 

[BCXHom,  386.1 

A  OowxTArrcB  wrra  Povxa  to  Sell  certain  slaTBs,  pay  the  prooeeds  in 
diaefaaige  of  four  notes,  and  retain  the  soiplas  to  the  grantor,  the  deed 
to  be  void  in  case  the  notes  are  pnnotaally  paid,  ia  not  frandnlent /lerae^ 
atthough  the  grantor  remain  in  poaeenion. 

Appbai^  A  fi.ff^'  bad  issued  in  favor  of  Hamilton  and  against 
Smoot,  and  was  levied  upon  certain  slaves.  The  appellants, 
Malone  and  Lyon,  claimed  property  in  the  slaves  by  virtue  of 
deed  from  Smoot  to  them  in  trust,  to  sell  the  slaves  for  the 
benefit  of  the  Tombeckbee  bank.  The  deed  set  forth  that  to 
secure  the  payment  to  the  bank  of  four  notes,  particularly 
described,  and  in  consideration  of  one  dollar,  Smoot  bargained 
and  sold  to  the  appellants  the  slaves,  ''  in  trust  to  pay  and  sat- 
isfy from  the  proceeds  of  said  property  the  debts  as  aforesaid, 
as  the  installments  on  the  same  may  become  due;  and  for  that 
purpose  the  said  Thomas  Malone  and  James  G.  Liyon  are,  and 
each  of  them  is,  hereby  vested  with  power  to  sell  the  aforesaid 
property  at  public  sale  to  the  highest  bidder,  etc.;  and  the 
money  arising  from  the  sale  to  apply  to  the  payment  of  the 
said  installments  of  the  said  debts,  after  deducting  the  necea- 
saiy  expenses,  and  the  surplus,  after  paying  the  debts,  to 
lefund  to  Alexander  B.  Smoot.  But  if  the  installments  of  said 
debts  shall  be  punctually  paid  as  they  become  due,  and  the 
whole  of  said  debts  be  extinguished,  then  this  indenture  to  be 
void."  It  appeared  that  the  slaves  had  continued  in  Smoot's 
possession,  and  it  did  not  appear  that  there  had  been  any 
actual  delivery  to  the  appellants.  The  notes  were  bona  fide  due 
to  the  bank.  The  slaves  were  levied  on  on  the  fifth  of  Febm- 
apy,  1823.     The  deed  was  dated  on  the  twenty-second  of  March, 

AM.  Dbg.  Voxm  Xll'-i 
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1822y  and  recorded  on  the  twenty-first  of  May  following.  The 
jury  were  charged  that  the  deed  was  per  se  fraudulent,  and  that 
the  trust  reserved  to  the  benefit  of  Smoot  made  it  fraudulent 
The  appellants  excepted. 

Crawford^  for  the  appellants. 

SaUe^  contra. 

By  Court,  MmoB,  J.  It  does  not  seem  necessary  in  this  case 
to  consider  whether  an  absolute  deed  of  conveyance  of  personal 
property,  the  possession  of  which  remains  in  the  vendor,  is 
fraudulent  per  se.  From  the  face  of  the  deed  in  question,  it 
was  not  intended  and  could  not  be  understood  as  an  absolute 
deed  of  conveyance,  but  was  obviously  in  the  nature  of  a  mort- 
gage to  secure  aud  indemnify  the  Tombeckbee  bank  against  a 
future  contingency.  The  estate  and  power  vested  in  the  trustees 
were  to  be  defeated,  if  the  installments  of  the  debts  intended 
to  be  secured  should  be  punctually  paid:  Co.  Lit.  201.  It  is 
true  the  deed  does  not  state  in  so  many  words  that  until  a  fail- 
ure of  payment  possession  shall  remain  in  Smoot;  nor  is  any 
power  expressly  given  to  the  trustees  to  take  possession  im- 
mediately, and  apply  the  hire  and  profits  to  the  satisfaction  of 
the  debts;  their  powers  are  restricted  to  the  purpose  of  satis- 
fying the  debts  or  installments  thereof,  as  they  should  become 
due  by  public  sale  of  the  property  in  the  manner  prescribed. 
A  part  of  the  debts  were  not  to  fall  due  until  ninety  days  after 
the  making  of  the  deed.  The  trustees  were  not  entitled  to 
take  possession  sooner  than  it  should  be  necessary  in  order  to 
carry  the  purposes  of  the  trust  into  effect;  and  the  separation 
of  the  possession  from  the  title,  under  such  circumstances,  was 
evidently  not  incompatible,  but  perfectly  consistent  with  the 
deed:  1  Cra.  309;  Powell  on  Mortgages,  43,  44,  49;  2  T.  B., 
594-9;  9  John.  344  [SturtevarU  v.  BaUard,  6  Am.  Dec.  281); 
1  Atkins,  167;  3  Cra.  73;  10  Ves.  jun.  146. 

From  the  provision  of  the  deed  that  the  surplus,  after  satis- 
fying the  debts  and  expenses,  shall  be  paid  to  Smoot,  it  is  not 
necessarily  to  be  inferred  that  the  conveyance  was  made  with 
intent  to  delay,  hinder,  or  defraud  creditors.  If  this  had  not 
been  expressed  it  would  have  been  clearly  implied.  In  either 
case  the  trustees  would  have  been  bound  to  pay  the  surplus  to 
Smoot,  unless  his  creditors  interposed;  and  in  the  one  case  as 
in  the  other,  they  must,  it  would  seem,  have  pursued  their 
remedy  in  the  same  way,  by  resorting  to  equity  to  compel  tiie 
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trasteee  to  sell  and  aocount  for  the  suiplos,  or  by  attaching  the 
Burplus  in  their  hands  as  garnishees:  3  Ora.  73;  1  Burr.  478, 
480;  5  Mass.  51;  Laws  Ala.  316. 

It  is  the  unanimous  opinion  of  the  court  that  the  judgment 
of  the  circuit  court  must  be  reversed,  and  the  cause  be  re- 
manded. 


Rbtkntion  or  Possession  by  Venix>r. — ^The  effect  of  retention  of  po«- 
■einoii  of  chatteb  by  a  vendor  or  mortgagor  after  a  sale  or  mortgage  of  them 
aa  to  lendering  the  transaction  frandolent  is  disunased  in  Sturtevant  v.  BaU 
lard^  6  Am.  Dec  281,  and  note;  Clow  v.  Woods,  9  Id.  346,  and  note.  Other 
caaes  on  the  same  subject  are  Claybom  v.  Hill,  1  Am.  Dec.  452;  Hodges  ▼. 
BiowU,  Id.  563;  Barrow  v.  Paxton,  4  Id.  354;  Brooks  ▼.  Powers,  8  Id.  99; 
PaUen  T.  Smiih.  10  Id.  166;  Mason  v.  Barker,  Id.  724. 


Pope  v.  Nance. 

[MnffOB,  299.] 

Whseb  thx  Notb  or  a  Thibd  Person,  received  by  the  creditor  in  |>ayment 
of  his  claim,  proves  to  be  forged,  he  cannot  maintain  an  action  on  the 
original  consideration,  onless,  as  soon  as  the  foxgery  is  discovered,  he 
offers  to  return  the  note,  or  unless  he  has  exhausted  his  remedies  upon 
it  with  due  diligence. 

AssuMPsrr.     The  opinion  states  the  case. 

Hopkins  and  McKinley^  for  the  plaintifBs  in'  error. 

HiUchivJson  and  Clay,  contra. 

By  Coart,  Lipsoomb,  C.  J.  In  this  case  the  facts,  so  far  as 
they  ore  considered  material,  seem  to  be,  that  Pope  and  Hick- 
man pui chased  from  William  Davis  sundry  negroes,  and  in  part 
payment  gave  their  note,  dated  sixth  of  February,  1819,  for 
six  thousand  six  hundred  and  sixty-two  dollars,  payable  to  John 
Brohan  or  order  nine  months  after  date.  Brahan  indorsed  the 
note  in  blank,  and  Davis  indorsed  it  to  John  Nance  &  Co.,  the 
defendants  in  error.  In  the  spring  of  1819  the  partnership  of 
Pope  and  Hickman  was  dissolved,  and  Hickman  assigned  all 
his  interest  in  the  partnership  effects  to  Pope.  In  December, 
1819,  John  B.  Lucas,  one  of  the  firm  of  Nance  &  Co.,  with  a 
full  knowledge  that  the  partnership  of  Pope  and  Hickman  had 
been  dissolved,  applied  separately  to  Pope  for  payment  of  the 
note.  An  agreement  was  made  between  them  that  Lucas  should 
take  the  note  of  S.  D.  Hutchings  &  Co.  and  Simon  Turner  in- 
dorsed by  Egbert  Harris  for  six  thousand  four  hundred  and 
eight  dollars,  dated  the  twenty-second  day  of  December,  1819, 
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payable  6xak  of  A.iigii8t»  1820.  Lucaa  aoooxdingly  xeoeiyed  this 
note  and  the  halftiica  of  the  money  from  Pope,  and  gave  up  to 
him  the  note  of  Pope  and  Hickman,  which  Pope  canceled  by 
striking  a  pen  across  the  signatnresy  and  so  canceled  it  remained 
in  his  possession.  Pope  declared  that  he  would  not  be  respon- 
eible  for  the  solvency  of  the  maker  or  indorser  of  the  note  paid 
over,  and  refused  to  indorse  it^  but  represented  Hutchings  & 
<jO,  to  be  merchants  in  good  credit,  and  Turner  and  Harris  to 
be  respectable  planters.  At  the  maturity  of  the  note  Lucas,  as 
assignee  of  Harris,  instituted  suit  against  Hutchings  and  Brad- 
ford, his  partner,  and  against  Turner.  The  suit  abated  as  to 
Hutchings,  by  his  death.  Judgment  by  default  was  recovered 
against  Bradford.  Turner  plead  that  he  did  not  execute  the 
note,  supporting  his  plea  by  affidavit,  and  on  that  plea  verdict 
and  judgment  were  rendered  in  his  favor.  Before  the  com- 
mencement of  this  suit.  Pope  was  apprised  that  Turner  had  al- 
leged that  his  signature  was  forged,  and  had  agreed  that  it 
would  be  well  to  bring  suit,  but  made  no  acknowledgment  of  his 
liability.  There  is  no  evidence  of  fraud  on  his  part,  so  far  from 
it,  there  is  evidence  that  he  had  offered  the  cotton  to  Lucas,  on 
the  sale  of  which  afterwards  made  to  Hutchings  &  Co.  he  re- 
ceived the  note  which  he  transferred  to  Lucas.  No  notice  of 
demand  and  non-payment,  etc. ,  was  given  to  Harris  the  indorser. 
'So  proceedings  were  had  against  the  representatives  of  Hutch- 
ings, and  after  the  judgment  by  default  against  Bradford  no 
further  steps  were  taken  against  him.  On  the  trial  of  the  case 
at  bar  in  the  court  below  the  presiding  judge  charged  the  jury 
that  if  they  believed  from  the  testimony  that  the  signature  of 
Turner  was  a  forgery,  and  that  the  note  was  given  in  payment 
of  the  debt  of  Pope  and  Hickman,  they  must  find  a  verdict  for 
the  plaintiff.  Exceptions  to  this  charge,  and  several  other  bills 
of  exceptions  were  taken  on  the  trial,  and  the  vanous  points 
growing  out  of  them  have  been  argued.  But  such  of  them  as 
will  affect  the  decision  of  the  case  can  be  examined  under  this 
bill  of  exceptions  to  the  judge's  charge. 

In  the  outset  of  this  examination  I  must  declare  that  my 
researches  for  a  case  in  point  have  been  unsuccessful;  but  in 
•  cases  analogous  to  this,  principles  have  been  laid  down  which 
I  believe  will,  when  applied  to  this,  relieve  it  of  every  diffi- 
culty. The  adjudged  cases  all  go  to  support  this  rule:  that 
where  the  note  of  a  third  person  received  in  payment  of  a 
precedent  debt  proves  to  be  a  forgery,  an  action  will  lie  on  the 
original  consideration  as  though  no  payment  had  been  made; 
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bat  thiB  right  of  actioii  is  under  tbeee  qoalifieatioiui:  the  not^ 
most  be  retnmed  us  soon  as  the  forgery  is  discovered.  The 
plainiifF  most  place  the  defendant  in  tiie  same  condition  as  ta 
his  rights  on  the  forged  note  that  he  was  in  when  he  made  pay- 
ment of  it.  If  the  defendant  acted  in  good  faith,  although  the 
note  x>aid  may  be  a  forgery,  he  is  discharged  from  all  liability 
if  the  plaintiff  has  not  performed  these  pre-requisites. 

Put  this  case  on  the  strongest  ground  for  the  plaintiffs  in  the 
action,  that  the  note  paid  was  an  entire  forgery,  it  was  incum- 
bent on  them  to  return  or  tender  it  to  Pope  as  soon  as  the 
forgery  had  been  discovered.  Tamer  had  refused  payment, 
alleging  that  his  signature  was  forged.  This  should  have 
warned  the  plaintiffs  to  act  with  circumspection,  and  to  avoid 
everything  like  negligence  on  their  part.  But  Lucas,  as 
assignee  of  Harris,  vrithout  offering  to  return  the  note  to  Pope, 
instituted  suit  on  it.  Pope  and  Hickman  should  have  beeft. 
placed  in  the  condition  in  which  they  were  when  they  paid  it 
away.  Notice  of  the  non-x)ayment  by  the  makers  was  not  given 
to  Harris,  and  by  this  neglect  he  has  been  relieved  from  all 
liability  to  the  holders,  or  to  Pope  and  Hickman,  to  whom  he 
was  originally  liable  as  indorser.  It  will  thus  be  perceived 
that  it  is  impossible  that  Pope  and  Hickman  can  be  restored  ta 
the  condition  in  which  they  were  when  they  transferred  the 
note;  and  if  they  cannot,  they  are  dischaiged  from  all  liability 
as  the  case  stands  on  this  record.  Again,  although  the  name 
of  Turner  is  a  forgery,  it  does  not  necessarily  follow  that  the 
note  was  of  no  value.  It  does  not  appear  from  the  record  that 
Hutchings  and  Bradford  were  insolvent,  or  that  the  money 
might  not  have  been  collected  from  them.  In  the  cases  in  the 
books  where  bills  of  exchange  have  been  accepted  and  paid 
away  in  a  discharge  of  precedent  debts,  and  it  was  afterwords- 
discovered  that  the  drawer's  name  was  forged,  it  has  been  held 
that  the  acceptor  is  not  discharged;  and  that  if  the  bolder  does- 
not  return  the  bill  as  soon  as  the  forgery  is  discovered,  be  is 
supposed  to  rely  on  the  acceptor,  and  the  party  who  paid  it 
away  is  wholly  discharged.  Here  the  name  of  one  of  the 
makers  only  is  forged,  and  the  instrument  is  not  wholly  void. 
The  liability  of  Hutchings  &  Co.,  and  of  Harris,  was  not  de* 
stroyed  by  the  forgery  of  Turner's  name.  The  plaintiffs  in  the 
action  were  bound  to  use  due  diligence  in  protecting  the  inter* 
estfl  of  the  defendants,  as  well  as  their  own,  in  the  note  trans* 
feried. 

There  can  be  no  doubt  that  the  transfer  of  the  note  was 
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intended  as  a  payment  and  not  as  a  security  for  the  payment  of 
the  precedent  debt.  Why  was  the  note  of  Pope  and  Harris 
given  up  to  be  canceled  ?  Why  did  Pope  refuse  to  indorse  it? 
Why  pay  in  money  the  balance  of  the  original  debt  ?  Why  did 
Lucas,  after  discovering  that  Turner's  name  was  forged,  go  on 
to  sue  in  his  own  name  ?  All  these  circumstances  go  to  show 
conclusively  the  intention  of  the  parties  to  consider  it  a  pay- 
ment. 

It  seems,  then,  that  the  charge  of  the  judge  on  the  trial  in 
the  circuit  court  was  erroneous.  It  is  the  unanimous  opinion 
of  the  court  that  the  judgment  be  reversed,  and  that  the  cause 
be  remanded. 

Elus,  J.,  not  sitting. 


Patmknt  ov  Foboed  Bills  is  a  nallity:  MarUU  v.  Hatfield,  3  Am.  Dm» 
448. 


Pitcher  v.  Patrick, 

[MOroB,  821.] 

A  Debt  dub  okb  of  two  joint  obligors  may  be  set  off  ander  their  Joint  plea 
in  an  action  of  debt  brought  by  the  administrators  of  the  oUigee  on  the 
joint  bond. 

Debt.    The  opinion  states  the  case. 

Barton  and  Pickena,  for  the  plaintiffs. 

H,  O.  Ferry,  contra. 

By  Court,  Minob,  J.  This  was  an  action  of  debt  on  the  joint 
bond  of  Pitcher  and  Bemsen  to  Isaac  Patrick.  Issues  were 
joined,  and  a  trial  had  on  their  joint  pleas  of  payment  and  set- 
off. On  the  trial  they  offered  to  prove  and  set  off  a  debt  due 
by  open  account  from  the  intestate  to  Bemsen.  This  evidence 
was  rejected,  a  bill  of  exceptions  taken,  and  the  matter  thereof 
is  now  assigned  as  error.  It  has  been  held  that  in  an  action 
against  two  on  their  joint  note,  the  individual  demand  of  either 
may  be  set-off:  2  Tyler's  Bep.  391.  In  an  action  against  one 
obligor,  a  set-off  or  discount  in  right  of  the  other  shall  be 
allowed:  2  Bay,  475.  I  am  not  informed  of  the  extent  of  the 
statute  as  to  set  off  in  the  states  where  these  decisions  were 
made,  and  therefore  cannot  say  what  weight  these  decisions 
should  have  here;  but  I  cannot  find  any  case,  either  in  the  British 
or  American  reporters,  in  which  this  principle  is  denied  or  its 
force  weakened. 
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The  plain  object  of  a  set-off  is  to  determine  the  rights  of  the 
parties  in  one  instead  of  two  actions.  The  plea  or  evidence  of 
the  set-off  is  to  be  tested  by  its  mutuality  with  the  claim  set  up 
in  the  declaration.  There  can  be  no  doubt  that  the  eyidence 
would  have  been  admissible  in  an  action  on  this  bond  against 
Bemsen  separately;  that  a  judgment  for  Bemsen  on  such  a  plea 
would  have  been  a  bar  to  an  action  against  his  co-obligor;  and 
that  a  payment  by  him  would  discharge  Pitcher.  Though 
Patrick  may  have  taken  the  joint  bond  without  any  view  to 
Bemsen's  demand  against  him,  and  relying  on  Pitcher  only,  it 
can  make  no  difference.  Mutual  credit  can  be  constituted 
though  the  parties  do  not  mean  particularly  to  trust  each  other, 
as  when  the  note,  etc.,  of  plaintiff  is  assigned  to  defendant 
before  the  commencement  of  the  action:  3  T.  B.  507;  8  John. 
118;  1  East,  375.  So,  though  the  demand  were  originally 
jcnnt,  if  it  afterwards  becomes  separate,  as  in  action  by  a  sur- 
viTing  partner,  a  separate  debt  due  from  him  is  a  good  set-off: 
6  T.  B.  493.  So  a  debt  due  from  cestui  que  trust  in  an  action 
by  trustees:  3  Cra.  342;  1  T.  B.  621;  and  courts  of  law,  on 
motion,  have  set  off  a  judgment  in  favor  of  defendant  and 
another  against  the  plaintiff,  in  satisfaction  of  plaintiff's  judg- 
ment against  defendant  separately:  6  Bac.  Ab.  137;  2  Com. 
Dig.  105;  4  T.  B.  1238. 

In  the  case  at  bar,  the  money,  if  recovered,  would  be  assets 
ID  the  hands  of  the  administrators,  and  liable  to  the  very  de- 
mand Bemsen  now  offers  to  set  off.  A  judgment  for  the  ad- 
ministrators in  this  action  would  render  him  liable  to  pay  that 
which,  on  his  demand  now  offered  to  be  set  off,  he  tnay  be 
entitled  to  recover  back.  Why  should  the  parties  be  required 
to  resort  to  two  actions  to  settle  that  which  can  be  as  well  de- 
termined in  one?  Can  there  be  any  doubt  that  Bemsen,  if  not 
permitted  to  prove  and  set  off  his  demand  in  this  action,  would 
be  2)roteoted  by  a  court  of  chancery  from  the  judgment  to  the 
amount  of  Patrick's  debt  to  him?  Or  that  the  joint  debt  so  ex- 
tinguished as  to  Bemsen,  would  not  be  extinguished  as  to 
Pitcher  also?  But  it  has  been  urged  that  our  statute,  as  to 
set-off,  requires  the  jury,  if  they  find  that  the  plaintiff's  debt  is 
by  the  set-off  overpaid,  to  certify  how  much  the  plaintiff  is  in- 
debted over  and  above  the  sum  by  him  demanded,  which  sum 
so  certified  shall  become  a  debt  of  record,  etc. :  Laws  Ala.  457; 
and  as  the  excess,  if  found,  could  not  here  be  certified  as  a 
debt  due  to  both  defendants,  testimony  should  not  go  to  the 
jny  upon  which  they  could  not  find  and  certify  as  required  by 
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the  Btatate.  The  defendant^  in  an  action  by  the  assignee  of  a 
note,  eto.y  is  to  have  the  benefit  of  all  discounts  and  set-o£b 
possessed  or  had  previous  to  the  notice  of  the  assignment: 
Laws  Ala.  69.  In  such  action  a  debt  due  from  the  original 
payee  of  the  note  could  unquestionably  be  pleaded  and  proved; 
yet  an  excess  in  favor  of  defendant  could  not  by  the  finding  of 
the  jury  be  made  a  debt  of  record  either  against  the  plaintiff 
or  against  the  payee,  who  was  not  a  party  in  the  action.  The 
provision  a3  to  certifying  the  excess  due  to  defendant  was  for 
his  benefit;  it  does  not  exclude  him  from  the  benefit  of  the  se^ 
off^  though  he  may  not  be  able  to  have  the  balance  certified. 
It  is  our  unanimous  opinion  that  the  judgment  of  the  circuit 
court  be  reversed,  and  the  cause  remanded. 

LiPsooiCBy  C.  J.,  not  sitting. 


Approved  and  followed  in  Clark  v.  McBbrop*  1  Stew.  147;  Om  r.  NiML- 
fon,  2  Id.  512;  Canon  v.  Bamu,  1  Ala.  93;  WiMUm  v.  Mdoa^ft^  6  Id.  756; 
MUehdlv.  Burt,  9 Id.  226;  Jones  v.  Jonee,  12  Id.  244;  Sledge  v.  Swffl,  6g 
Id.  110. 

See  Bote  to  Oregg  v.  Jamee,  poeL 


White  v.  Saint  Guibons. 

[iExv(iB»  sai.] 

Tbb  Ssal  asi)  Siokatubb  of  the  secretary  of  the  treasury  of  the  United 
States  are  safBcient  authentication  of  the  official  acts  of  the  secretary. 

Thb  Acts  of  Congbxss,  as  published  in  the  pamphlet  acts  of  the  seesionS) 
may  be  read  in  evidence  without  further  proof. 

Tebspass  to  RB00VX&  PossBSSiON  may  be  maintained  on  a  contract  betwesa 
the  owner  of  the  foe  and  the  plaintifif,  by  which  the  plaintiff  was  to  take 
possession,  make  certain  improvement  within  a  given  time,  and  then 
reoeive  title  in  fee.  Nor  can  a  stranger  resist  a  recovery  on  the  ground 
that  the  plaintiff  has  not  performed  the  conditions  of  the  contract. 

A  BiOHT  ov  Entrt  Aia>  Possbssiom  are  alone  sufficient  to  sustain  trespass. 
It  is  not  necessary  to  prove  actual  possession  or  ouster;  and  the  plaintili 
may  recover,  though  the  defendant  be  in  possession  of  less  than  is  de- 
clared for. 

Daicaoes  pob  Mssnb  Profits  may  be  recovered  in  trespass^  as  well  as  the 
possession. 

Tbespass  brought  by  Saint  Guirons  against  White  for  enter- 
ing the  plaintifiTs  close,  and  with  force  and  arms  expelling 
him  therefrom.  The  Iocxib  in  quo  consisted  of  a  section  fully 
described  in  the  allotment  made  to  members  of  the  French  As- 
sociation pursuant  to  the  act  of  congress  of  March,  1817.  Ver- 
dict for  the  plaintiff.     Two  bills  of  exceptions  were  filed.     The 
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fiist  ma  for  the  admiBsion  of  a  contract  between  the  United 
States  and  one  YiUars,  agent  of  the  French  emigrant,  without 
pxoof  of  the  official  seal  and  sigoatare  of  the  secretary  of  the 
Ireasorj  department  affixed  thereto;  and  for  the  admiBsio^  of 
the  pamphlet  acts  of  the  sessions  of  congress  without  further 
aaihentication;  and  for  refusing  defendant's  evidence  offered  to 
proTO  that  plaintiff  was  not  a  French  emigrant.  The  second 
bill  was  for  refusing  to  charge  the  jury,  as  requested,  that  un- 
der the  contract  the  plaintiff  could  not  recoyer;  and  for  refus- 
ing other  instructions  which  appear  from  the  opinion. 

.Clay  d  Piehins,  for  the  appellant. 

Stewart^  contra. 

By  (3ourty  Savfold,  J.  By  the  first  .bill  of  exceptions,  ques- 
tions are  raised  as  to  the  competency  of  eyidence  receiyed  on 
behalf  of  the  plaintiff,  and  other  evidence  offered  by  the  de- 
fendant, and  rejected. 

The  contract,  given  in  evidence,  appears  to  have  been  signed 
by  the  secretary  of  the  treasury  of  the  United  States,  and  au- 
thenticated by  the  public  seal  of  that  department.  Such  au- 
thentication, without  any  extrinsic  aid,  is  sufficient.  The 
tic^jiny  department,  being  an  important  public  office  of  the 
government,  the  official  acts  of  the  secretaxy  are  to  be  recog- 
nised with  full  faith  and  credit  in  our  courts.  If  aid,  however, 
could  be  conceived  necessary,  the  seal  and  the  signature  were 
proved  by  witnesses.  As  to  the  maps  and  list  of  allotments, 
direct  reference  is  made  to  them  in  the  contract,  and  they  were 
s  neceseaiy  part  of  it.  Under  the  circumstances  they  were 
properly  admitted.  The  judge  was  bound  ex  officio  to  know 
the  act  of  congress,  and  there  could  be  no  error  in  hearing  it 
read  from  the  pamphlet  in  which  the  acts  of  the  session  were 


From  an  examination  of  the  acts  of  congress,  under  which 
the  appellee  claims,  and  which  were  cited  in  argument,  the 
"  act  to  set  apart  and  dispose  of  certain  public  lands  for  the 
encouragement  of  the  cultivation  of  the  vine  and  olive,"  and 
the  act  supplemental  thereto,  it  appears  that  the  secretaxy  of 
the  treasury  was  vested  with  the  sole  and  exclusive  power  of 
ascertaining  the  authority  of  the  agent  of  the  association;  and 
that  the  secretary  and  this  agent  were  to  decide  what  persons 
came  within  the  description  of  French  emigrants  as  named  in 
the  act,  and  to  make  allotments  among  them.  The  contract 
and  maps,  etc.,  annexed,   show  that  the  allotments  were  so 
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made,  and  to  whom,  and  it  is  conclosiye  as  to  those  facts. 
Moreoyer,  the  sapplemental  act  expressly  recognizes  Yillais  as 
the  agent,  and  confirms  and  severs  the  right  of  the  indiyiduals. 
If  the  condition  as  to  any  other  allotment  than  that  of  the  ap- 
pellee had  not  been  performed,  such  failure  could  not  affect  hia 
rights.  Whether  he  had  failed  in  the  performance  of  the  con- 
ditions as  to  his  own  allotment,  was  a  question  ezclusiyelj  be- 
tween him  and  the  other  party  to  the  contract.  The  govern- 
ment might  claim  for  a  failure  to  perform  the  conditions,  bat  a 
stranger  to  the  contract  has  no  right  to  intermeddle. 

The  second  bill  of  exceptions  is  as  to  the  instructions  which 
the  defendant  on  the  trial  moved  the  court  to  give  to  the  juiy, 
and  which  the  court  refused  to  give.  By  the  act  of  congress, 
and  the  express  terms  of  the  contract,  the  four  townships  of 
land  were  appropriated  to  the  use  of  the  association  of  French 
emigrants.  A  sale  was  agreed  on,  and  the  price  and  terms 
fixed.  Within  three  years  a  settlement  was  to  be  made  by  each 
individual  on  his  allotment.  Within  seven  years  certain  vege- 
table productions  were  to  be  planted  and  cultivated,  and  within 
fourteen  years  certain  other  conditions  were  required  to  be  per- 
formed; and  then,  upon  the  payment  of  two  dollars  per  acre, 
patents  were  to  issue.  It  was  agreed  that  the  emigrants 
should  not  have  a  complete  title,  at  law  or  in  equity,  until  hy  a 
performance  on  their  part,  they  should  be  entitled  to  patents. 
The  immediate  possession  of  the  premises  was  a  vital  right, 
and  was  indispensable  to  the  allotees  to  enable  them  to  comply 
with  their  engagements  with  the  government.  They  acquired, 
therefore,  substantially  by  the  spirit  and  actual  stipulations  of 
the  contract,  a  right  to  enter,  take,  and  retain  possession  of  the 
lands  for  a  limited  time,  absolutely  and  against  the  rest  of  the 
world.  This  right  of  possession  vested  immediately,  and  with- 
out any  condition,  for  a  term  of  years  yet  unexpired.  They 
acquired  also  a  right  to  the  fee-simple,  to  vest  in/vUuro  on  per- 
formance of  conditions  precedent. 

The  form  of  action  has  been  substituted  in  this  state  for  the 
common  law  action  of  ejectment,  to  try  title  to  lands.  A  fee- 
simple  was  not  necessary  to  sustain  an  ejectment.  A  tenant  for 
years  or  for  life,  without  expectation  of  the  fee,  could  maintain 
it,  and  recover  possession  if  withheld  from  him.  In  no  view  of 
the  case  can  the  appellee's  estate  be  considered  inferior  to  a 
lease  for  years.  He  has  a  present  right,  under  the  United 
States,  in  whom  the  fee  resides,  of  entry  and  possession,  and 
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that  is  Bufficient,  he  is  therefore  entitled  to  the  benefit  of,  and 
can  maintain  this  action. 

It  is  objected  that  no  interest  was  acquired  by  the  appellee, 
unless  he  made  an  actual  settlement  on  his  allotment  within 
three  years.  The  right  passed  by  the  grant  remains  unimpaired 
until  the  goTemment  shall  in  some  way  determine,  or  rescind 
the  contract,  or  at  least  until  the  expiration  of  the  time  allowed 
for  its  fulfillment,  and  as  before  stated,  this  was  a  matter  in 
which  a  stranger  had  no  concern. 

The  objection  that  if  a  legal  title  vested  in  any  one,  it  was  in 
Yillars  only,  is  not  well  taken.  He  was  an  agent,  the  allotments 
were  made  individually,  the  titles  of  the  allottees  were  severed 
by  the  supplementary  act,  if  not  without  it.  So  that  no  one 
but  the  individual  to  whom  the  allotment  was  assigned  could 
demand  possession  of  it. 

The  objection  that  the  plaintiff  could  not  recover  unless  he 
had  previously  been  in  possession,  and  was  ousted  or  debarred 
an  entry  is  not  available.  Upon  the  principles  and  for  the 
leasons  already  stated,  neither  is  deemed  to  have  been  neces* 
saiy.  The  fictions  of  lease,  entry,  and  ouster,  have  no  applica- 
tion to  this  form  of  action. 

It  remains  to  be  examined  if  thece  was  a  misjoinder  of  causes 
of  action,  or  error  in  rendering  judgment  as  well  for  the  mesne 
profits  as  for  the  possession  of  the  land.  The  recovery  of  dam- 
ages to  the  extent  of  the  mesne  profits  is  an  appropriate  object 
of  the  action  of  trespass.  The  statute  of  1821  abolishes  the 
fictitious  proceedings  in  ejectment,  directs  that  the  mode  of 
trjing  title  to  land,  etc  ,  shall  be  by  action  of  trespass  in  which 
the  plaintiff  shall  indorse  on  his  writ  that  the  action  is  brought 
u  well  to  try  titles  as  to  recover  damages,  and  that  if  the 
plaintiff  shall  recover  he  shall  be  entitled  to  an  execution  for 
poBBession  as  well  as  for  costs  and  damages.  To  suppose  that 
in  extending  the  remedy  by  this  form  of  action  to  the  recovery 
of  possession  as  well  as  damages,  and  that  by  the  terms  used  in 
the  statute  the  legislature  intended  to  divest  the  action  of  tres- 
pass of  any  of  its  legitimate  properties,  would  involve  palpable 
inconsistency.  The  effect  of  such  construction  would  be  a 
partial  redress  to  the  plaintiff  by  the  first  judgment,  and  a 
second  action  immediately  afterwards,  and  of  the  same  nature 
to  recover  the  residue. 

Formerly,  where  a  party  was  deprived  or  debarred  the  pos- 
MBBton  of  his  lands,  his  remedy  was  attended  with  unnecessary 
inconvenience  and  delay.    By  his  action  of  ejectment,  with  all 
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its  troablesome  legal  fictions,  be  might  reoover  possession  of 
the  premises  and  nominal  damages  merely,  and  then  had  to 
resort  to  his  action  of  trespass  for  the  recoyery  of  the  mesne 
profits,  also  under  the  name  of  damages;  and  in  the  last  action 
the  judgment  in  the  first  was  an  essential,  and  indeed  the  chief, 
matter  of  his  evidence.  The  experience  of  the  inconyenience 
of  this  mode  of  proceeding  appears  to  have  produced  the  stat- 
ute of  1821,  and  to  this  statute  such  a  construction  should  be 
given  as  will  tend  to  suppress  the  mischief  and  advance  the 
remedy;  and  indeed  it  would  seem  to  be  absurd  that  in  an 
action  of  trespass  brought  under  this  statnte,  divested  of  all 
legal  fiction,  and  charging  an  injury  of  magnitude,  the  xeoovery 
as  to  damages  (whatever  might  be  the  evidence)  should  be  lim- 
ited to  a  nominal  amount  merely. 

It  is  the  unanimous  opinion  of  the  court  that  the  judgment 
be  affirmed. 

Gatle,  J.,  not  sitting. 

Proof  of  Laws,  ne^SUUey,  Turitty^  11  Am.  Deo.  779^  and  the  note  tfaeretoi. 


Wren  v.  Wardlaw, 

[MniOB,868.] 

AiT  AvEBKBNT  ov  SciK2TTBR  IB  onneoeBsaiy  in  an  action  of  aaaompait  for 

breach  of  warranty  of  soundneBS. 
Parol  Evidbnce  is  Inadmissiblb  in  an  action  againat  two  defendanta  for 

the  breach  of  warranty  of  aoundnesa  of  a  slave,  to  piove  tbftt  the  alave        i 

was  aold  by  both  the  defendants,  it  appearing  from  the  bill  of  aale  pro- 

dnoed  in  evidence  that  the  sale  was  by  one  only. 

Case  against  Wren  and  Glover  for  the  breach  of  the  warranty 
of  soundness  of  a  negro  woman  sold  by  them  to  Wardlaw. 
The  declaration  contained  counts  of  indebitatus  assumpsU,  and 
insimul  computasaenL  The  bill  of  sale  vras  produced  in  evi- 
dence. It  was  executed  by  Glover  alone,  and  contained  a 
warranty  to  make  good  right  and  title  U>  the  slave,  but  said  | 
nothing  as  to  the  soundness  of  the  n^pro.  The  plaintiff  then 
offered  and  was  allowed  to  give  parol  evidence,  against  de- 
fendants' objection  that  the  negro  was  sold  to  him  by  both  the 
defendants.  Verdict  and  judgment  for  the  plaintiff.  Errors 
were  assigned:  That  the  declaration  did  not  allege  that  the 
defendants  knew  the  slave  to  be  unsound,  or  that  the  purchase 
was  made  in  consequence  of  false  and  fraudulent  representa- 
tions made  by  the  defendant  or  either  of  them;  and  that  the 
court  erred  in  receiving  the  parol  evidence.  j 
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67  Ootut,  Cbxhshaw,  J.  None  of  the  ooonts  in  the  dedara- 
tion  are  in  deceit;  they  are  fdl  in  assampsit.  It  was,  therefore, 
nnnecesBaij  to  aver  a  9cienier.  As  to  the  bill  of  exceptions, 
the  bill  of  sale,  if  not  proved  to  have  been  made  bj  mistake,  or 
to  be  frandalent,  is  conclusive  as  to  the  right  of  property,  and 
the  circfunstances  accompanying  the  sale.  The  warranty  of 
title  expressed,  is  an  exclasion  of  all  other  warranties  not  ex- 
pressed, and  conclusive  that  the  defendants  did  not  warrant 
the  qualities  or  soundness  of  the  slave.  The  parol  evidence 
going  to  prove  that  Wren  and  Glover  both  sold  the  slave,  was 
apt  to  mlalead  the  jury,  and  inadmissible  in  this  action.  If 
the  declaration  had  been  in  deceit,  it  would  have  been  proper 
evidence,  because  the  deceit  being  in  the  nature  of  a  tort. 
Wren  would  have  been  as  liable  therefor  as  Glover,  though 
the  property  of  the  slave  was  in  Glover  only.  It  is  the  unaiii- 
mooB  opinion  of  the  court  that  the  judgment  be  reversed. 

Su9oa>^  J.,  not  sitting. 


Rogers  v.  Wilson. 

[MnroB,407.] 

b  AV  Acrsofs  loa  Falss  iMFRXsoincEKT  under  the  pleu  of  not  guilty  and 

jQrtificatuiD,  the  whole  of  the  decUrationa  or  admiaaiona  at  the  time  of  the 

aneat  are  adnriaaible  in  evidence,  and  mnat  all  be  received,  or  the  whole 

mmt  be  rejected. 
A  Dnosmoif  is  Admibsiblb  thongh  notice  of  taking  it  be  not  proved,  if  it 

appear  that  the  opposite  party  was  present  and  cross-examined. 
Baiacnr  to  Suspacr  that  pUdntifr  was  gnilty  may  be  proved  in  mitigation 

of  the  damagea. 
Evmoroi  of  Plaiktot^b  Bad  Ohasactbr  addnced  on  the  cross-examina- 

iioa  before  the  committing  magistrate  may  be  used  by  the  defendant  in 

the  action  for  false  imprisonment. 

AcnoH  for  an  assault  and  false  imprisonment  brought  by 
Wilson  against  Rogers.  Pleas,  not  guilty  and  justification. 
Verdict  and  judgment  for  the  plaintiff.  Plaintiff  offered  a 
witness  ivho  testified  concerning  declarations  made  by  the  de« 
fendant  at  the  time  the  plaintiff  was  being  handcuffed  by  the 
constable.  The  defendant  then  asked  the  witness  whether  de- 
fendant at  the  same  time  did  not  state  that  plaintiff  was  held 
in  custody  by  virtue  of  a  warrant.  This  question  being  ob- 
jected to,  was  ruled  out.  The  defendant  then  offered  the  de- 
position of  the  arresting  constable,  setting  forth  facts  appear- 
bg  on  the  examination  before  the  committing  magistrate. 
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which  strongly  tended  to  establish  that  Bogers  had  LarboFed 
a  ronawaj  slave  of  Wilson's,  and  also  recited  testimony  of 
Roger's  bad  character  adduced  in  answer  to  a  qnestion  he  had 
asked  himself.  There  was  no  proof  of  notice  of  the  taldng  the 
deposition,  but  it  appeared  that  the  opposite  party  was  present 
and  cross-examined.  The  court  rejected  the  deposition  as  in- 
admissible on  the  issues  joined. 

Crawford  and  Eiichcock^  for  the  plaintiff  in  error. 

H.  O.  Ferry^  contra. 

Crenshaw,  J.  No  rule  of  eyidence  is  better  established  than 
that  the  whole  of  the  admissions  or  declarations  of  a  paitj 
made  at  the  same  time  must  be  received,  or  the  whole  must  be 
rejected.  On  resorting  to  such  evidence,  we  depart  from  the 
ordinary  rules  of  testimony,  and  such  statements  are  to  be 
cautiously  received.  If  the  plaintiff  will  open  the  doors  to 
such  evidence,  it  is  surely  competent  for  the  defendant  to  avail 
himself  of  any  statement  which  he  made  at  the  same  time  and 
about  the  same  matter. 

But  it  is  contended  that  the  statement  of  the  defendant  as 
to  putting  on  the  handcuffs  ought  to  have  been  received  as 
part  of  the  res  getda ;  but  that  what  he  said  in  his  own  favor 
going  to  qualify  the  act  is  extraneous  matter,  and  ought  to  he 
rejected.  The  rule  is  the  same  whether  the  statement  is  taken 
as  a  naked  admission,  or  is  made  at  the  time  of  doing  the  act, 
and  to  be  considered  as  connected  with  it.  As  a  part  of  the 
res  gesta  the  whole  of  the  defendant's  statement  should  have 
been  received;  for  it  qualifies  the  act,  and  shows  the  object  and 
intention  of  the  party  doing  it.  I  am  therefore  of  opinion  that 
there  was  error  in  not  permitting  the  question  to  be  answered. 

As  to  the  deposition  of  Davis,  the  plaintiff  was  present  and 
cross-examined,  and  this,  I  conceive,  cured  the  previous  irreg- 
ularity, if  any.  The  deposition  was  rejected  as  being  irrel- 
evant to  the  issues.  I  am  of  opinion  that  all  of  the  deposition 
which  relates  to  the  warrant  and  to  the  proceedings  of  the  de- 
fendant and  the  witness  under  it,  although  not  full  and  conclu- 
sive evidence  without  the  production  of  the  warrant,  was  good 
evidence  under  the  plea  of  justification,  and  should  have  been 
left  to  the  jury. 

That  part  of  the  deposition  which  goes  to  show  that  Bogers 
had  reasonable  grounds  to  suspect  that  Wilson  had  forged  a 
pass  for  his  runaway  slave,  or  that  he  harbored  the  slave,  was 
clearly  good  evidence  in  mitigation  of  damages.     It  was  not 
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fall  and  oonclaaiYe  eridence  of  these  facts,  but  it  raiseB  a 
Btiong  preeamptioii  of  guilt,  and  should  have  been  left  to  the 
jury. 

I  am  not  prepared  to  say,  nor  is  it  necessary  now  to  decide, 
whether  the  bad  character  of  the  plaintiff  may  be  giyen  in  evi- 
deuce  in  this  action  in  mitigation  of  damages.  But  from  the 
analogy  to  an  action  for  malicious  prosecution,  or  for  a  ma- 
licioua  arrest,  I  presume  that  the  character  of  the  plaintiff.  So 
far  as  relates  to  the  offense  which  induced  the  imprisonment, 
might  be  given  in  evidence;  and  I  am  satisfied  that  when  the 
phdntiifl  himself  introduces  eyidence  of  his  character,  to  the 
introduction  of  which  no  objection  is  made  by  the  defendant, 
that  then  the  defendant  may  insist  on  the  bad  character  of  the 
plaintiff  in  mitigation  of  damages. 

For  these  reasons  I  am  of  opinion  that  the  judgment  should 
be  reversed  and  the  cause  remanded.  A  majority  of  the  court 
have  arrived  at  the  same  conclusion,  but  by  a  different  process 
of  reasoning. 

IdPSooMB,  O.  J.,  and  Oailb,  J.,  concurred  in  the  result. 

Tatlob  and  Whits,  JJ.,  dissented. 
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DELAWARE. 


Dale  v.  Smith. 

tl  DxLAWiBB  Ob.  1.] 

Parol  ErmmcE  ov  thb  Intxmtion  of  the  parties  is  inadmiMibla  to  Taiy  a 
writing  in  the  absence  of  surprise,  mistake,  or  fntnd. 

*'MoRB  OB  Liss"  IN  DasD.— Where  a  written  agreemant  for  tlio  sale  of  a 
tract  of  land,  described  the  same  as  "containing  by  deed  two  hondred 
acres,  be  the  same  more  or  less,**  and  it  appeared  from  a  subsequent 
jorvey  that  the  tract  contained  three  hundred  and  fifteen  acres,  it  was 
held  that  parol  evidence  was  inadmissible  to  prove  that  the  parties  in- 
tended a  sale  of  a  less  quantity  than  the  entire  trad 

Katubal  Boukdaribs  referred  to  in  a  deed  are  to  be  followed*  althon^  by 
so  doing  a  greater  number  of  acres  than  that  mentioned  may  be  in- 
cluded. 

Bill  for  an  injunction  and  for  specifio  performance.  The 
facts  were:  Dale  entered  into  written  articles  of  agreement  with 
Smith  and  Terrapin,  defendants,  by  which  he  agreed  to  convey 
to  them  for  the  consideration  of  seven  thousand  dollars  "a 
tract  of  land  situated  in  Appoquinimink  Hundred,  containing 
by  deed  two  hundred  acres,  be  the  same  more  or  less.''  It  was 
further  agreed  that  the  present  year's  rent  should  belong  to 
Dale,  '*  who  promises  to  give  the  said  Terrapin  and  Smith  imme- 
diate possession  tind  use  of  the  woodland  generally,  and  of  all  the 
wood  now  cut  and  corded  in  the  woods,  and  quiet  and  peace- 
able possession  of  the  buildings  and  premises,"  six  months  after 
the  date  of  the  articles.  The  deed  referred  to  was  from  Drinker 
and  wife  to  Colgate,  complainant's  grandmother,  dated  seventh 
September,  1771. 

Some  time  after  the  date  of  the  articles,  a  survey  was  made 
by  complainant,  in  the  presence  of  one  or  the  other  of  the  de- 
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fendants,  wh€rebj  it  was  discoyered  that  the  tract  oontaiiied 
three  hnadred  and  fourteen  acres.  Complainant  claimed  the 
xig^t  to  reserve  the  excess  of  one  hundred  and  fourteen  acres^ 
and  tendered  a  deed  accordingly,  which  defendants  refnsed  to 
accept,  demanding  a  deed  for  the  whole  tract.  The  defendants 
haTing  entered  into  possession  under  the  articles,  proceeded 
to  cat  off  the  wood  from  the  woodland,  which  embraced  mainly 
the  one  hundred  and  fourteen  acres  in  excess.  The  bill  was  to 
compel  defendants  to  accept  the  deed  and  to  restrain  them 
from  catting  down  the  trees.  The  defendants  in  their  answer 
stated  that  the  pnrchase  was  for  the  whole  tract,  and  denied 
any  undentandingthat  allowance  should  be  made  for  any  sur- 
plas.  Testimony  was  offered  on  both  sides  as  to  the  nnder- 
atanding  of  the  parties  of  the  terms  of  the  agreement. 

Beady  Rodney  and  Van  DyJce,  for  the  complainant. 
Bogen  and  Broom ^  contra. 

BroesLT,  ChuMsellor.  The  articles  of  agreement,  signed  by 
the  coaiplainant  on  the  twenty-sixth  of  September,  together 
with  the  deed  referred  to,  famish  the  only  guide  by  which  the 
real  contract  of  the  parties  can  be  ascertained.  The  intention 
of  the  parties  must  be  sought  there.  The  complainant's  counsel 
rightly  observed,  that  this  is  a  question  of  intention  and  con- 
stzaction,  but  then  the  intention  must  be  discovered  from  the 
eonstraction  of  the  artides.  And  further,  the  deed  of  Drinker 
and  wife  to  Colgate,  of  the  seventh  of  September,  1771,  became 
part  of  the  agreement,  and  the  extent  of  the  agreement  must  be 
ascertained  by  that  deed.  No  circumstance  has  appeared  by 
which  it  becomes  necessary  to  resort  to  parol  evidence.  There 
is  no  surprise,  no  mistake,  no  fraud.  Every  act  of  the  com- 
plainant was  done  with  his  eyes  open,  and  with  sufficient  knowl- 
edge of  the  quantity  of  land,  and  without  the  least  practice  on 
the  part  of  the  defendants  to  draw  him  into  any  new  or  different 
agreement. 

It  is  unnecessary  to  run  through  all  the  cases  which  this  sub- 
ject affords.  They  generally  turn  upon  particular  circum- 
stances. Fraud  will  vitiate  a  deed,  and  parol  proof  may  be 
given  of  the  fraud,  but  then  the  party  obtaining  the  deed  must 
be  guilty  of  the  fraud.  And  unless  there  be  some  suppressio 
veri  or  stiffgetHo  folsi^  some  circumvention,  the  deed  must  stand 
on  its  own  ground.  Here  there  is  no  such  thing,  and  moreover, 
the  complainant  was  perfectly  informed  of  every  fact  necessary 
in  disposing  of  this  land.     Fraud  is  what  is  done  in  secret,  and 
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where  there  is  a  concealment  from  the  party  in  a  matter  wLich 
concerns  his  interest:  2  Atk.  559,  561.  In  2  Atk.  88S-4,  Lord 
Hardwicke  sajs,  *'  to  add  anything  to  an  agreement  in  writing, 
by  admitting  parol  eyidence  which  would  affect  land,  is  not 
only  contrary  to  the  statute  of  frauds  and  perjuries,  but  to  the 
rule  of  the  common  law  before  that  statute  was  in  being. 

The  reasoning  of  Lord  Thurlow,  in  the  case  of  Lard  Imham 
V.  ChUdy  1  Bro.  Ch.  92,  is  peculiarly  applicable.     That  was  a 
grant  of  an  annuity.     On  settling  the  terms,  it  was  agreed  that 
the  annuity  should  be  redeemable,  but  the  parties,  supposing 
that  this  appearing  on  the  face  of  the  transaction  would  make 
it  usurious,  agreed  that  the  grant  from  Lord  Imham  to  Child 
should  not  have  in  it  a  clause  of  redemption,  and  so  it  was 
drawn  and  executed.    Upon  a  bill  filed  to  redeem,  alleging  that 
such  was  the  agreement,  parol  eyidence  was  read,  but  the  lord 
chancellor  would  not  relieve.     He  said  the  rule  is  perfectly 
clear,  "  that  where  there  is  a  deed  in  writing,  it  will  admit  of 
no  contract  which  is  not  part  of  the  deed.     Whether  it  adds  to, 
or  deducts  from  the  contract,  it  is  impossible  to  introduce  it  on 
parol  eyidence."    Again,  he  says  '*if  the  agreement  bad  been 
yaried  by  fraud,  the  evidence  would  be  inadmissible.     The  argu- 
ment must  then  be  to  impute  fraud  to  the  party.     The  rule  of 
evidence  is  not  subyerted  if  there  is  clear  proof  of  fraud.     The 
committing  of  the  agreement  to  writing  is  an  argument  against 
fraud.      Then  as  to  mistake  or  accident,   suppose  it  was  a 
very  clear  thing  that  one  agreement  was  intended,  and  that  by 
accident  it  was  extended  farther.    But  there  is  no  such  case  in 
the  books.     If  admitted  to  be  a  mistake,  the  court  would  not 
overturn  the  rule  of  equity  by  varying  the  deed,  but  it  would  be 
an  equity  dehors  the  deed.    Then  it  should  be  proved  as  much 
to  the  satisfaction  of  the  court  as  if  it  were  admitted.     The 
difficulty  of  this  is  so  great  that  there  is  no  instance  of  its  pre- 
vailing against  a  party  insisting  that  there  was  no  mistake." 

In  Hare  v.  Sheanoood,  1  Yes.  jun.  241,  where  it  was  attempted 
to  prove  un  agreement  made  on  the  purchase  of  an  annuity 
that  it  should  be  redeemable,  Mr.  Justice  Buller,  sitting  for 
the  lord  chancellor,  said,  that  the  case  was  an  attempt  to  carry 
the  rule  of  evidence  in  that  court  further  than  had  ever  been 
done,  and  that  it  was  not  supported  by  any  precedent  or  au- 
thority; that  it  was  not  one  of  the  excepted  cases,  which  are 
cases  of  fraud,  and  where  the  party  will  admit  there  was  some 
agreement.  In  Forimore  v.  Morris,  2  Bro.  Ch.  219,  Lord  Ken* 
yon.  then  master  of  the  rolls,  in  a  like  case,  to  prove  by  parol 
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pTidence  that  an  annuitj  was  redeemable,  said,  **  before  the 
statute  of  frauds,  parol  evidence  could  not  be  admitted  to  con- 
tradict written  agreements,  except  in  veiy  particular  cases 
indeed,  and  afterwards  deeds  were  under  the  same  rule.  If 
fraud  was  imputed,  it  might  be  done  here;  but  it  is  dangerous 
to  depart  from  the  deeds.  It  might  be  the  intention  that  the 
annuitj  should  be  redeemable,  but  I  can  only  get  at  it  by  de- 
molishing one  of  the  foremost  rules  of  law;  therefore  I  reject 
the  eTidence." 

The  case  of  Brodie  v.  St,  Paul,  1  Ves.  jun.  326,  is  very  strong. 
There  there  was  a  treaty  between  the  parties  about  letting  a 
farm.  The  defendant  read  from  a  paper  certain  items  as  the 
terms  of  their  agreement,  and  an  agreement  was  drawn  up 
with  reference  to  that  paper;  and  that  agreement,  signed  by 
both  parties,  was  deposited  in  the  hands  of  a  third  person. 
They  were  to  meet  again  to  complete  the  business.  They  met, 
but  differed  about  the  clauses  read  from  the  paper.  A  bill  was 
filed  for  a  specific  performance  of  the  agreement  signed,  iic- 
cording  to  such  clauses  as  had  been  read  from  the  paper. 
Parol  proof  was  given.  Buller,  J.,  sitting  for  the  lord  chancel- 
lor, said  there  was  a  wide  difference  between  referring  generally 
to  a  paper,  and  referring  to  such  part  as  was  read:  *'  For  where 
the  reference  is  general,  the  paper,  if  sufficiently  described, 
speaks  for  itself;  but  here  the  whole  is  to  depend  upon  parol:" 
p.  333.  And  again,  he  said,  "  the  question  here  is,  what  is  the 
agreement?  The  whole  depends  upou  parol.  If  the  agreement 
is  certain  and  explained  in  writing  signed  by  the  parties,  that 
hinds  them;  if  not,  and  evidence  is  necessary  to  prove  what 
the  terms  were,  to  admit  it  would  effectually  break  in  upon  the 
statute,  and  introduce  all  the  mischief,  inconvenience  and  un- 
certau]t3*  the  statute  was  designed  to  prevent.  The  only  thing 
to  support  this  case  would  be  to  prove  by  parol  evidence  which 
of  these  covenants  were  read  and  which  were  not.  That  is 
directly  prohibited  by  the  statute,  and  therefore  the  bill  must 
be  dismissed."  The  last  case  which  I  shall  cite  is  Bich  v.  Juck- 
90Hy  4  Bro.  Ch.  614.  Stiles  and  Jackson  were  in  treaty  about 
a  lease.  It  was  mentioned  by  Stiles  and  Jackson,  in  the  pres- 
ence of  witnesses,  that  Stiles  was  to  receive  eighty  guineas  a 
yetir  for  the  premises,  clear  of  all  taxes.  Jackson  drew  up  the 
memorandum  in  his  own  handwriting;  the  agreement  to  pay 
the  taxes,  or  that  the  rent  should  be  clear  of  all  taxes,  was 
omitted;  this  memorandum  was  signed  by  Stiles  and  Jackson. 
Lord  Chancellor  Loughborough  baid  that,  "believing  the  wit- 
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neeses,  ii  was  impoattbla  to  miBtake  the  meaniiig  of  the  parties 
that  the  rent  to  be  paid  was  meant  to  be  a  clear  rent,  bat  the 
f>artiea  had  concluded  the  matter  bj  a  written  agreement,  which 
was  that  a  lease  shonld  be  granted  for  twentj-one  years,  and 
-eighty  guineas  a  year,  and  the  tenant  paying  his  twenty  guineas 
^  quarter,  including  in  it  his  land-tax  receipt  It  can  only  be 
^useording  to  the  sense  the  law  puts  upon  iL'' 

Again,  he  says:  '*  I  have  looked  into  all  the  cases.  I  cannot 
£nd  that  the  court  has  ever  taken  upon  itself  to  add  to  the 
form  of  the  agreement;  but  in  repeated  instances  the  court  has 
refused  to  do  so,  though  it  has  been  insisted  that  the  parol  evi* 
-dence  of  the  adverse  party  has  shown  the  written  agreement  to 
be  against  conscience."  And  further  he  adds:  **  It  is  quite 
impossible  to  admit  the  rule  of  law  to  be  broken  in  upon,  and 
that  requires  that  nothing  should  be  added  to  the  written 
^reement,  imless  in  cases  where  there  is  a  clear,  subsequent, 
4uid  independent  agreement  varying  the  former,  but  not  whwe 
it  is  of  matter  passing  at  the  same  time  with  the  written  agree- 
ment." 

Now,  if  we  take  these  decisions  as  forming  a  rule  by  which 
the  case  under  consideration  should  be  determined,  it  is  plain 
that  the  parol  evidence  read  in  this  cause  ought  not  to  control 
nor  in  any  degree  influence  me  in  the  construction  of  the 
articles  of  agreement  made  the  twenty-sixth  of  September, 
1812.  In  the  articles,  the  complainant  binds  himnAlf  to  con- 
vey a  tract  of  land  containing  by  deed  two  hundred  acres,  be 
the  same  more  or  less.  The  deed  here  referred  to  became  a 
part  of  the  contract,  and  the  party  is  confined  to  the  boundaries 
in  that  deed;  that  is,  to  grant  to  the  defendants  to  the  same 
^extent  that  Henry  Drinker  granted  to  Elizabeth  Colgate. 
According  to  that  deed,  an  old  comer  maple,  standing  by  the 
«ide  of  the  branch,  is  the  place  of  beginning;  from  thence,  the 
first  line  was  north  two  hundred  and  thirty  perches  to  an  old 
corner  gum  standing  in  a  pocoson.  To  give  the  proper  effect 
to  this  distance  of  this  line,  it  must  extend  to  that  gum.  That 
is  a  natural  boundary  in  which  there  can  be  no  mistake;  and 
«o  the  second  line  must  extend  to  the  white  oak,  and  the  third 
to  the  live  oak,  and  thence  to  the  first  mentioned  comer  maple. 
If  the  first  line  stops  at  the  end  of  two  hundred  and  thirty 
perches,  the  gum,  the  white  oak  and  the  live  oak  are  thrown 
out  of  the  description  of  the  land,  and  are  made  to  mean 
nothing.  And  this  would  be  directly  contrary  to  the  written 
jigreement.    According  to  this  article,  and  to  the  deed  referred 
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to,  we  mnst  go  to  the  natural  boandaries.  This  is  the  con- 
straction  which  has  ever  been  given  to  papers  describing  or 
caUing  for  natnual  baundariea,  and  it  accords  with  jostice  and 
sound  sense.  Besides,  the  complainant,  by  the  article,  agreed 
to  give  defendants  immediate  possession,  and  use  of  the  wood- 
land generally,  and  of  all  the  wood  cut  and  corded  in  the 
woods.  By  the  "woodland  generally,"  I  understand  all  tbft 
woodland,  and  this  constmotion  is  confirmed  by  the  agreement 
to  give  up  also  all  the  wood  then  cut  and  corded  in  the  woods. 
Wood  had  been  cut  promiscuously  on  the  land,  as  well  on 
that  part  which  the  complainant  says  he  intended  to  sell,  as  oa 
that  part  which  Smith  and  Terrapin  contended  they  also  par- 
chased.  As  the  complainant  agreed  to  give  up,  not  only  the 
wood  cut,  but  the  woodland  generally,  without  any  limitation, 
I  am  at  a  loss  to  perceive  how  the  defendants  can  be  restrained 
to  any  particular  spot.  Their  right  equally  extends  over  the 
whole,  according  to  the  description  of  the  deed,  and  according 
to  this  agreement  to  give  them  the  immediate  possession  and 
use  of  the  woodland  generally,  and  of  the  cut  and  corded  wood. 
Viewing  this  case  in  all  its  parts  and  upon  all  the  evidence,  I 
can  put  no  other  construction  on  the  transaction. 

it  appears  that  a  survey  was  made  after  the  contract  had 
been  executed,  but  such  survey  was  not  a  clear,  subsequent, 
iodependent  agreeement,  varying  the  former.  Although  Smith 
acquiesced  in  its  being  made,  yet  he  never  agreed,  nor  intended 
that  it  should  supersede  the  boundaries  limited  and  fixed  in 
the  deed  of  Drinker  and  wife.  No  agreement  was  made  at  the 
time  of  the  survey.  The  articles  of  the  twentynaixth  Septem- 
ber, were  not  dispensed  with  nor  annulled.  The  survey  seems 
to  have  been  an  experiment  made  by  Dale  on  his  part,  proba- 
bly with  the  intention  of  fixing  the  agreement  of  the  twelfth 
September  to  the  neat  distances  called  for  in  the  deed,  but  not 
thereby  to  make  a  new,  independent  agreement.  Neither  did 
Smith,  who  was  present,  intend  any  alteration.  This  is  not 
pretended.  Indeed,  the  survey  is  said,  in  argument,  to  have 
been  made  in  execution  of  the  agreement.  The  written  agree- 
ment must  then  be  resorted  to  as  the  only  clear,  satisfactory 
legal  evidence  of  the  contract  made  by  the  parties. 

Let  the  injunction  be  dissolved  and  the  bill  dismissed. 

On  appeal,  this  decree  of  the  chancellor  was  affirmed  by  the 
high  court  of  errors  and  appeals  at  June  term,  1817. 
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Trb  wokds  Mobs  ob  Less  dt  a  Deed  are  constraed  to  mean  tliat  the 
parties  are  to  ran  the  risk  of  gain  or  loss  in  the  estimated  quantity:  McOomt 
Y.  Delany,  6  Am.  Deo.  635.  "The  terms  'more  or  less'  neither  limit  nor  ex- 
tend the  grants  but  are  generally  used  in  the  absence  of  definite  knowledge 
of  the  boundaries  and  extent  of  the  land  intended  to  be  conveyed,  to  ex- 
clude a  construction  that  the  quantity  named  in  the  oonyeyance  slumlcl  be 
conclusive  upon  the  parties:**  Cults  v.  King,  5  Me.  482;  Blaney  y.  Bice,  20 
Pick.  62;  per  Howard,  J.,  in  Pierce  v.  Faunce,  37  Me.  67.  On  the  contrary, 
if  from  the  whole  instrument  and  the  conduct  of  the  parties,  it  appears  tiiat 
the  intention  was  to  sell  by  the  acre,  and  not  by  the  tract,  the  insertiofii  of 
the  words  "more  or  less**  will  not  prevent  a  recovery  for  the  deficiency:  Wil- 
eon  V.  Randall,  67  K  Y.  338;  Triplett  v.  Allen,  26  Gratt.  442. 

That  Boukdabies  in  a  Deed  are  to  control  in  ascertaining  the  land  oon- 
veyed,  see  Bradford  v.  HiU,  1  Am.  Dec.  546;  Hotoe  v.  BasSf  3  Id.  59;  ^i- 
ffueras  v.  United  States,  5  WalL  836;  3  Wash,  on  Real  IVop.  35a  And  a 
statement  of  the  quantity  of  land  supposed  to  be  conveyed,  when  inserted 
by  way  of  description  only,  must  yield  to  descriptions  by  monuments,  and 
metes  and  bounds:  Pierce  v.  Faunae,  37  Me.  63;  Chandler  v.  McCord^  38 
Id.  564;  Marshall  v.  BompaH,  18  Mo.  84;  WhUing  v.  Dewey,  15  Pick.  428; 
JktUon  V.  Rust,  22  Tex.  133;  Sanders  v.  Godding,  45  Iowa,  463. 

Pabol  Evidjcncb  of  Bounbabies  Ain>  Logatiomb  is  admissible  to  ex- 
plain ambiguous  terms:  2  Whart.  on  £v.  942;  Dunham  v.  Gannett^  124  Maaa. 
151;  Blackman  v.  Doughty,  10  Vroom,  402;  Bybee  v.  ffageman,  66  IlL  619; 
Maguire  v.  Baker,  57  Ga.  109;  Leroy  v.  Duckworth,  13  La.  An.  410;  Cotton 
▼  Seavey,  22  OaL  497. 


Rodney  v.  Shankland. 

p.  DKI.AWABB  Ob.  35.] 

TBb  Pebson  fob  whose  Benefit  a  trust  is  created  may  oompel  the  perform- 
ance thereof,  in  equity,  although  he  may  be  no  party  to  the  contracts 
Accordingly,  where  the  first  of  several  judgment-creditors  entered  into  a 
written  agreement  with  those  subsequent  to  the  second,  that  if  they 
would  allow  the  first  to  purchase  at  sherifTs  sale  a  certain  portion  of  tho 
judgment-debtor's  realty,  without  let  or  hindrance,  he  would  discharge 
the  remainder  of  the  realty  from  his  judgment  and  would  pay  the  seoond 
judgment-creditor,  it  was  held  that  the  latter  although  no  party  to  tho 
agreement  could  enforce  the  contract  in  equity. 

Bill  to  enforce  a  trust.  The  facts  were:  Several  jadgments 
having  been  recovered  against  John  Little  and  his  execaiar 
Nicholas  Little,  in  favor  of  Henry  Neill,  Luke  Shields,  Fisher 
and  Warder,  respectively,  pending  the  executions  issued  under 
the  first  two  judgments,  an  agreement  in  writing  was  en- 
tered into  between  Neill,  Fisher  and  Warder,  by  which  Neill, 
in  consideration  that  Fisher  and  Warder  would  permit  him  to 
purchase  upon  the  sheriff's  sale  under  his  execution,  a  certain 
tract  of  land  without  any  let  or  hindrance  on  their  jMurt,  prom* 
ised  to  release  the  residue  of  the  premises  from  his  exeoution 
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which  had  been  levied  thereon,  and  to  pay  or  cause  to  be  paid 
to  Luke  Shields  the  aznouot  of  the  judgment  obtained  bj  him 
against  Ijittle.  This  agreement  bore  date  February  10,  1787. 
In  pursuance  thereof  Neill  bought  in  the  fiye  hundred  acre  tract 
without  any  let  or  hindrance  from  the  other  parties  to  the  agree- 
ment, received  the  deed  therefor,  and  gave  to  the  sheriff,  P.  F . 
Wright,  his  acknowledgment  of  indebtedness  for  the  small  dif- 
ference between  the  amount  of  Neill's  judgment  and  the  amount 
bid. 

Subsequently  in  1792,  Bodney  and  another,  the  administra- 
tors of  Liuke  Shields,  brought  their  action  against  the  executors 
of  the  sheriff,  Wright,  to  recover  the  amount  of  Shields'  judg- 
ment against  Little.     Pending  the  action,  an  agreement  in 
writings  was  entered  into  between  the  parties  to  that  action  and 
Heniy  Neill,  to  refer  the  matter  to  arbitrators  to  ascertain  the 
amount  of  the  debt.     In  this  instrument  it  was  recited  that 
Keill  '.*  became  by  agreement  with  certain  judgment-creditors 
of  Little,  and  with  the  then  sheriff,  by  a  note  of  hand,  etc. , 
liable  for  the  said  plaintiffs  (Shields')  share  of  the  money  aris- 
ing upon  the  said  sales  of  the  said  land."    It  appeared  that 
Wright,  thinking  that  Neill  was  liable  under  the  agreement  of 
1787,  to  pay  to  Shields  the  full  amount  of  his  judgment,  had 
paid  over  the  proceeds  of  the  sale  to  Neill,  to  Fisher  and  War- 
der.    When  the  administrators  of  Shields  learned  of  the  instru- 
ment of  1787,  of  which  they  knew  nothing  at  the  time  they  in- 
stituted their  action  against  the  sheriff's  representatives,  thej 
abandoned  that  action  and  commenced  the  present  suit  in  equity 
against  Shankland,  the  executor  of  Neill,  against  the  sheriffs 
administrators,  and  against  the  administrator  of  one  Fisher,  to 
whom  it  was  alleged  payments  had  been  made  by  Neill,  while 
Fisher  was  acting  as  Shields'  executor. 

The  answer  of  Neill's  executor,  besides  relying  on  the  fact 
that  Shields  was  not  a  party  to  the  agreement,  also  alleged  that 
it  was  understood  that  he  should  apply  the  balance  only  of  the 
pnrchase-money  remaining  after  satisfying  his  own  judgment 
to  the  discharge  of  Shields'  judgment,  it  being  then  thought 
thai  the  land  would  sell  for  a  sum  sufficient  to  pay  both  judg- 
ments. 

Bobinson,  for  the  complainant. 

Weils^  for  Neill's  executor. 

BiDOSLT,  Chancellor  [after  construing  the  agreement  to 
mean  that  Neill  was  to  pay  the  whole  of  Shields'  debt]:    The 
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defendant,  Shankland,  contends  that  the  administrator  of 
Shields,  and  that  Wright,  the  sheriff,  were  not  parties  to  the 
agreement  of  tenth  of  February,  1787;  and  therefore,  thai 
there  is  no  privity  between  the  complainant  and  the  defendant; 
and  consequently,  that  the  complainant;  cannot  prosecute  this 
suit  on  the  said  agreement  against  Neill's  representative;  that 
if  the  complainant  had  any  cause  of  action,  it  was  against 
Wright,  the  sheriff,  and  his  executors,  for  the  money  levied 
under  the  venditioni  exponas,  upon  which  the  land  was  sold; 
and  that  his  remedy  was  at  law,  both  according  to  the  rules  of 
the  common  law,  and  the  provisions  of  the  act  of  general 
assembly,  entitled  "An  act  for  establishing  courts  of  law  and 
equity  within  this  government." 

That  Shields'  representatives  had  a  remedy  at  law  against 
the  sheriff  for  the  balance  of  the  sales  of  the  land  of  John 
Little,  after  the  payment  of  Neill's  judgment,  is  too  plain  a 
proposition  to  be  denied.  Neill  had  recovered  the  first  judg- 
ment. Shields'  administrators  the  second;  and  consequently, 
after  the  payment  of  Neill,  the  whole  real  estate  of  John  Lit- 
tle was  bound  for  this  judgment  of  Shields'  administrators. 
And  at  law  the  sheriff  was  liable  for  having  applied  any  part  of 
the  purchase*money  arising  from  Little's  real  estate  to  the 
Messrs.  Fisher  or  to  Warder,  in  preference  to  Shields'  admin- 
istrators; but  it  would  be  monstrous  in  a  court  of  equity  to 
allow  NeUl  to  make  such  a  defense  in  violation  of  his  agree- 
ment of  Februaiy,  1787;  and  that,  too,  after  he  has  received 
the  full  benefit  of  that  agreement.  What  would  be  the  conae- 
quence?  It  would  be  this:  Shields'  administrators  must  sue 
the  sheriff;  the  sheriff  must  sue  the  Messrs.  Fisher;  and  they 
must  enforce  at  law  the  agreement  of  1787  against  Neill.  Thus, 
a  circuity  of  action  must  be  produced,  and  justice  could  not  be 
done.  Such  a  course  would  be  manifestly  unjust;  because,  as 
nothing  could  be  recovered  at  law,  more  than  the  nominal 
sums  given  for  the  several  parcels  of  the  land,  the  full  amount 
of  Shields'  judgment,  which  Neill  agreed  to  pay,  and  which 
was  part  of  the  consideration  for  the  five  hundred  acres  of 
land,  would  be  fraudulently  withheld  by  Neill.  He  would 
thus  take  advantage  of  his  own  vnx>ng;  and  that,  too,  after  he 
had  agreed  to  be  purchaser,  and  had  substituted  himself  as 
paymaster  for  the  full  amount,  instead  of  the  sheriff,  to 
Shields'  administrators.  Now,  the  true  question  is,  whether 
Shields'  administrators,  not  being  parties  to  the  agreement  of 
1787,  can  compel  Neill,  or  his  representative,  to  execute  that 
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agreement.  At  law,  it  ib  eertam  thai  they  cannot,  because  they 
were  not  parties  to  the  contract;  and  if  equity  will  not  afford 
a  remedy,  their  case  is  hopeless. 

In  speaking  of  piiTity,  it  may  be  necessary  to  take  a  very 
slight  view  of  uses  at  common  law,  as  connected  with  this  sub- 
ject. To  the  execution  of  a  use,  two  things  were  absolutely 
necessary:  confidence  in  the  person,  and  privity  of  estate.  All 
who  came  in,  in  privity  of  estate,  or  with  notice,  or  without 
consideration,  are  bound  by  it.  And  in  1  Co.  Ifi2,  b,  it  is  said 
that  although  a  stranger  purchased  land  from  a  feoffee  to  uses 
for  a  valuable  consideration,  yet  if  he  had  notice  of  the  former 
uses,  he  would  be  compelled  to  execute  them.     According  to 

2  Com.  Dig.,  Title  Chancery,  627  (4,  c),  TiUe  Notice  (4,  C.  1), 
notice  of  a  trust  makes  a  person  privy;  as,  a  person  with  notice 
of  a  trust,  judgment,  mortgage,  or  other  incumbrance,  shall  be 
affected  by  it:  sec.  1,  Eq.  Cas.  Ab.  332;  2  Com.  Dig.  627,  717. 

Now  it  is  evident  that  Neill  had  complete  notice  of  this  judg- 
ment of  Shields'  administrators;  that  he  engaged  to  pay  it;  that 
that  he  purchased  the  land  subject  to  this  judgment;  and  that 
the  advantage  or  convenience  which  he  derived  from  being 
allowed  to  purchase  as  he  did  was  a  sufficient  consideration  in 
equity.  The  question  then  occurs,  whether  Shields'  administra- 
tors have  any  remedy  in  equity.  The  counsel  for  the  complain- 
ant cited  the  case  of  DuUon  v.  DuUon,  2  Eq.  Cas.  Ab.  739,  p.  4. 
There  D.,  having  more  than  three  thousand  pounds  per  annum, 
married  M.,  the  plaintiff,  who  had  ten  thousand  pounds  por- 
tion, and  settled  one  thousand  pounds. per  annum  upon  her  for 
her  jointure;  and  the  greatest  part  of  D.'s  estate  was  settled 
upon  the  first  and  every  other  son  in  tail-male  successively,  as  ia 
usual  in  marriage  settlements.  D.  ran  greatly  in  debt,  and  J., 
his  eldest  son,  being  of  full  age,  D.,  on  calculating  his  debts 
and  estate,  agreed  with  J.  to  convey  all  his  estate  to  him,  and 

3  covenanted  to  pay  all  D.'s  debts  and  allow  him  five  hundred 
pounds  per  annum  as  a  rent  charge  for  his  life;  and  further 
(upon  which  the  question  arose),  that  J.  should  indemnify  D. 
from  all  his  debts«  and  from  the  charges  and  expenses  for  the 
maintenance  of  the  said  M.,  she  being  then  separated  by  con- 
sent. M.  brought  a  bill  against  D.  and  J.  to  have  an  allowance 
for  her  maintenance,  etc.;  Lord  Chancellor  Cowper  ordered  M. 
to  be  allowed  two  hundred  pounds  per  annum.  He  said  that 
bj  this  covenant  to  indemnify  D.  from  maintaining  M.,  his  wife, 
J.  had  taken  upon  himself  the  charge  of  maintaining  her,  and, 
as  to  this  poxpose,  stands  in  D.'s  place,  who  is  bound  to  give 
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his  wife  an  allowance,  if  he  yoluutarilj  separates  from  her;  and 
he  said  that  he  took  J.  in  this  case  to  be  in  the  nature  of  a 
trustee  for  the  wife,  so  far  as  a  reaeonable  allowance  for  her 
maintenance  was  concerned. 

It  is  not  easy  to  distinguish  in  principle  the  difference  be- 
tween the  rigbt  of  the  wife  in  this  case  of  DuUon  y.  DuUon,  and 
tho  right  of  Shields'  administrators  to  sue  in  equity.  In  both 
cases  the  covenantors  made  an  agreement  for  the  benefit  of  a 
person  not  a  party  to  the  covenant,  and  as  they  both  received 
a  sufficient  consideration,  it  is  quite  as  reasonable  that  Neill 
should  be  considered  in  the  nature  of  a  trustee  for  Shields'  ad- 
ministrators, so  far  as  to  pay  the  judgment,  as  that  J.  should 
be  a  trustee  for  the  maintenance  of  the  wife.  The  counsel  for 
the  complainant  cited  also  Lechmere  v.  Carlisle,  3  P.  Wms.  211, 
to  this  effect  that  every  cesiui  que  trusty  whether  a  volunteer  or 
not,  or  be  the  limitation  under  which  he  claims  with  or  with- 
out a  consideration,  is  entitled  to  the  aid  of  a  court  of  equity 
to  avail  himself  of  the  benefit  of  a  trust,  and  that  the  for- 
bearance of  the  trustees  shall  not  prejudice  him.  In  these 
cases  the  principle  seems  to  be  fully  established,  that  the 
person  for  whose  benefit  a  trust  is  created  may  compel  the 
performance,  although  he  may  be  no  party  to  the  contract.  It 
is  to  be  observed  that  Shields'  administrators  were  not  mere 
volunteers.  They  had  a  lien  prior  to  Neill's  engagement  on  the 
land  of  John  Little,  which  Neill,  for  his  own  accommodatiou, 
agreed  to  satisfy.  I  might  refer  to  cases  of  marriage  settle- 
ments: Osgood  V.  Strode,  2  P.  Wms.  2i5;  Vernon  v.  Pismon,  2 
Id.  594;  Goring  v.  Nash,  3  Atk.  186;  where  persons,  not  2)ar- 
ties  to  the  articles,  and  from  whom  no  consideration  flowed, 
were  permitted  to  enforce  their  specific  execution.  It  is  true, 
the  principles  of  these  cases  do  not  strictly  apply  to  this,  but 
they  prove  that  equity  vnll  not  compel  a  person  to  sue  upon  a 
covenant,  in  the  name  of  trustees,  when  circuity  of  action  may 
be  prevented,  and  when  equity  can  afford  a  more  adequate 
remedy  to  the  person  for  whose  benefit  the  covenant  was  made, 
by  his  suing  in  his  own  name;  and  it  is  not  an  objection  that 
the  party  claiming  under  a  covenant  is  a  volunteer,  and  that 
the  consideration  did  not  move  from  him,  if  the  party  making 
the  articles  had  a  sufficient  consideration.  In  the  supreme 
court  of  the  United  States,  Riddle  db  Co,  v.  MdndemUe  and 
Jameson,  5  Cranch,  322,  it  was  decided  that  equity  will  decree 
the  payment  to  be  immediately  made  by  the  person  ultimately 
responsible  to  the  person  who  is  actually  entitled  to  receive  the 
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money.  That  waa  a  suit  brought  in  equity  by  the  holder  of  a 
promiasoiy  note  to  recover  its  amount  against  a  remote  indorser. 
In  a  ami  between  the  same  parties,  that  court  had  previously 
determined  that  the  plaintiff  was  without  remedy  at  law. 
Although  there  were  some  particular  circumstances  in  that 
case,  yet  the  court,  in  the  opinion  delivered  by  Chief  Justice 
Marshall,  laid  down  the  law  broadly,  that  equity  will  make 
that  party  immediately  liable  who  is  ultimately  liable  at  law. 
There,  as  well  as  in  this  case,  the  plaintiff  had  no  remedy  at 
law. 

Thia  doctrine  is  confirmed  in  a  subsequent  case  in  the  same 
court:  Bussd  v.  Clark,  7  Cranch.  69,  as  well  as  the  doctrine 
that  notice  of  a  trust  makes  the  person  having  such  notice  a 
trustee.  The  latter  point  is  first  mentioned  by  the  court  thus: 
''It  also  appears,  that  in  September,  1796,  Robert  Murray 
&  Co.  assigned  toLoomis  and  Tillinghurst,  certain  personalities 
in  trust.  This  assignment  was  surrendered  to  Clark,  the 
plaintiff,  and  Nightingale,  his  deceased  partner,  in  considera- 
tion of  notes  to  a  large  amount,  in  which  Loomis  and  Tilling- 
hurst were  bound  for  Bobert  Murray  &  Co.  It  appears  that 
Clark  and  Nightingale  are  otherwise  secured  with  respect  to 
these  notes.  At  least,  there  is  reason  to  believe  that  they  are 
secure.  Clark  and  Nightingale  having  taken  this  assignment, 
with  notice  of  the  trust,  take  it  clothed  with  the  trust.  They 
are  trustees  for  the  same  uses,  and  to  the  same  extent  with 
Loomis  and  Tillinghurst.  A  paper  appears  in  the  cause  which 
purports  to  be  the  assignment  to  Loomis  and  Tillinghurst. 
The  assignment  is  in  trust:  1.  To  repay  themselves  any  sums 
which  they  may  pay  on  account  of  certain  undertakings  made 
by  them  for  Bobert  Murray  &  Co. ;  and,  2.  In  trust  to  pay  to 
Joseph  and  William  Bussell  all  such  moneys  as  they  shall  be 
liable  to  pay,  as  guaranty  as  aforesaid,  to  Nathaniel  Bussell 
upon  bills,  etc. ,  reciting  the  bills  for  which  this  suit  is  insti- 
tuted. It  IB  settled  in  this  court,  that  the  person  for  whose 
benefit  a  trust  is  created,  who  is  to  be  the  ultimate  receiver  of 
the  money,  may  sustain  a  suit  in  equity  to  have  it  paid  directly 
to  himself.  This  trust  being  to  pay  Joseph  and  William  Bus- 
sell  a  sum  which  they  are  liable  to  pay  to  Nathaniel  Bussell, 
and  being  created  in  such  terms  that  the  money  is  certainly 
payable  to  them,  the  purposes  of  equity  will  be  best  effected 
by  decreeing  it,  in  a  case  like  the  present,  to  be  paid  directly 
to  Nathaniel  Bussell.  Indeed,  the  court  ought  not  to  decree 
a  payment  to  Joseph  and  WiUiam  Bussell  without  security 
that  the  debt  to  Nathaniel  Bussell  shall  b.)  satisfied." 
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ThiB  case  pointedly  supports  the  complainant  in  sustainm^ 
his  suit  to  recover  money  directly  to  himself,  of  which  he  was  to 
be  the  ultimate  receiver.  And  it  may  be  remarked  that  the 
plain ti£f,  Nathaniel  Bussell,  was  not  a  party  to  the  assignment 
made  to  Loomis  and  Tillinghurst,  neither  was  it  a  trust  to  pay 
immediately  to  him  any  money,  but  only  **  to  pay  to  Joseph  and 
William  Bussell  all  such  moneys  as  they  shall  be  liable  to  paj 
as  guaranty  as  aforesaid  to  Nathaniel  Bussell,  the  complainant, 
upon  bills."  There  the  trust  was  for  the  indemnity  of  Joseph 
and  William  Bussell  on  account  of  such  moneys  as  they  shall  be 
liable  to  pay  to  Nathaniel  Bussell.  But  as  the  trust  was  ulti- 
mately for  the  benefit  of  Nathaniel  Bussell,  although  he  was  no 
direct  party  to  the  assignment,  or  deed  of  trust,  it  was  the 
opinion  of  the  court  that  the  purposes  of  equity  would  be  best 
e£fected  by  decreeing  a  payment  of  the  money  directly  to  him. 
In  the  case  before  us,  Neill  promises  to  make  a  direct  payment 
to  Shields'  administrators,  and  on  this  agreement,  I  have  no 
hesitation,  upon  the  above  authorities,  and  upon  the  reason  and 
justice  of  the  demand,  to  decree  pa3rment  to  Shields'  adminis- 
trators. 


That  a  third  person  may  reoover  on  a  contract  made  in  bis  behalf:  See 
Sehemerhom  v.  Vanderheyden,  3  Am.  Dec  904  and  note,  and  AmM  t. 
Lyman,  9  Id.  154  and  note,  in  both  of  which  caaes  it  was  held  that  aasompiit 
would  lie  in  favor  of  a  third  person  against  one  who  for  a  valuable  opnaidera- 
tion  has  made  a  promise  for  the  benefit  of  such  person. 


Van  Dyke  v.  Johns. 

(1  Dklawabs  Ob.,  93.] 

Ak  TgrimMM  Tbust  does  NOT  Abise  in  favor  of  the  heirs  at  law,  and 
against  the  administrator  who  purchases  throagh  a  third  person  lands 
sold  under  an  order  of  the  probate  coort,  where  there  is  no  proof 
of  any  declaration  of  trust  between  the  parties,  nor  of  any  declaration  in 
writing  under  the  statute  of  frauds. 

KoR  DOES  A  Trust  by  Legal  Implication  exist  in  such  case,  there  being 
no  consideration  to  raise  the  use  upon  the  legal  estate  created  by  the 
deed  of  bargain  and  sale. 

A  Trustee's  Sale  to  Htmsklf  is,  as  a  general  rule,  void;  but  it  is  not  uni- 
versally true  that  such  a  sale  is  void  at  all  times  and  under  all  circom* 
stances. 

Ir  A  Cestui  Que  Trust  Acquiesce  for  a  long  time  in  an  improper  purchase  by 
a  trustee,  equity  will  not  assist  him  to  set  aside  the  sale.  So,  where  the 
complainants  did  not  file  their  bill  until  thirty  years  after  the  sale 
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cumplMiKwi  oi^  and  more  than  twelve  yens  after  tlie  anival  ait  maionty 
of  the  youngest  heir,  equity  will  not  relieTO. 
Thb  I>bcbke  ot  ah  Obfhaits'  Goubt  confirming  an  administrator's  sale 
cannot  be  impeached  collateniTly. 

Bill  seeking  to  charge  the  defendant  as  trustee  of  certain 
lands  for  the  complainant's  benefit.  The  defendant,  as  admin- 
istrator of  the  estate  of  Nicholas  Van  Djke,  in  1789^  pursuant 
to  an  order  therefor  from  the  probate  court,  sold  certain  lands 
of  the  deceased  for  the  payment  of  the  debts.  The  premises 
were  struck  off  to  one  Monro,  the  highest  bidder,  and  the  re- 
torn  made  and  the  sale  confirmed  without  objection.  The  deed 
was  then  esxecuted  to  Monro,  who  re-conyeyed  the  premises  to 
the  defendant  on  the  day  following.  The  administrator  Johns, 
in  his  administration  account,  charged  himself  with  the  amount 
paid  on  the  8al&-— one  thousand  six  hundred  and  seventeen 
pounds.  The  complainants  were  the  children^and  heirs  at  law  of 
Nicholas,  all  of  whom  joined  in  the  suit  except  the  eldest  son, 
and  a  daughter  Ann,  the  defendant's  wife.  The  bill  filed  in 
1817  charged  that  Monro  bid  at  the  sale  on  behalf  and  at  the 
request  of  the  defendant,  claimed  that  the  defendant,  while 
administrator,  could  not  deal  with  the  trust  estate  in  his  individ- 
ual capacity,  alleged  that  defendant  had  said  that  he  pur- 
chased the  land  from  Monro  for  the  benefit  of  the  heirs  of  his 
intestate,  and  prayed  that  he  be  decreed  to  hold  the  lands  in 
trust  for  the  complainants,  that  he  account  for  the  rents  and 
profits,  and  for  general  relief. 

The  defendant's  answer  averred  that  the  purchase  was 
made  in  good  faith  by  the  defendant  for  his  own  benefit; 
that  there  was  no  fraud  in  the  sale,  there  being  much  competi- 
tion, and  the  lands  being  struck  off  for  their  full  value;  that  the 
widow  and  heirs  had  recognized  his  title  by  sundry  acts;  that 
they  had  slept  ou  their  title,  if  they  had  any,  for  many  years, 
and  allowed  defendant  to  expend  large  sums  in  improvements; 
that  there  was  a  remedy  at  law,  and  that  the  action  was  barred 
by  the  statute.     Issue  joined  and  testimony  taken. 

Bead,  Sr.^  McLane,  and  Bead,  Jr.,  for  the  complainants. 

Black,  Bodney,  H.  M,  Bidgely  and  T.  Clayton,  contra. 

BmosLT,  Chancellor.  Upon  two  grounds  it  is  insisted  that 
the  defendant  is  a  trustee  for  the  complainants  of  the  real  es- 
tate held  by  him  under  the  deed  from  George  Monro,  who  was 
the  purchaser  at  the  sale  made  by  the  defendant  as  administra- 
tor of  Nicholas  Yan  Dyke,  deceased,  viz:  1.  That  there  is  an 
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ezpiess  trust;  and,   2.  That  a  trust  arises  by  implication  of 
law. 

1.  As  to  the  express  trust.  That,  it  is  supposed,  is  made  out 
by  the  testimony  of  George  Monro.  This  witness,  after  de- 
scribing the  lands  and  stating  the  time  and  place  of  the  sale 
and  attendance  of  other  persons,  says  that  he  does  not  know 
whether  those  who  attended  the  sale  thought  that  the  real  es- 
tate was  to  be  bought  in  for  the  widow  and  children,  for  that 
he  mixed  very  little  with  the  people;  that  he  knew  his  own  ob- 
ject in  attending  the  sale  and  had  little  or  no  communication 
with  others.  He  went  there  at  the  request  of  the  defendant 
and  with  the  impression  that  he  was  to  buy  the  real  estate  for 
the  widow  and  children  of  Nicholas  Van  Dyke,  and  if  he  had 
not  had  such  an  impression  he  never  would  have  attended  the 
sale.  He  had  a  great  regard  for  all  the  family  and  for  the  said 
Nicholas  Nan  Dyke,  and  highly  respected  his  memory.  It  was 
for  this  cause  that  he  attended  the  sale  and  wished  to  buy  the 
real  estate  for  the  benefit  of  said  Nicholas  Van  Dyke's  widow 
and  orphan  children.  He  further  says,  that  he  does  not  know 
whether  the  defendant  represented  that  it  was  either  his  ob- 
ject, or  wish,  or  intention,  to  secure  the  said  real  estate  for  the 
widow  and  children,  nor  does  this  witness  know  whether  the 
said  defendant  made  any  representation  or  explanation.  All 
that  he,  the  witness,  knows  in  this  respect  is,  that  he  had  an 
impression  on  bis  own  mind  that  he  was  to  buy  in  the  real  es- 
tate for  the  widow  and  children,  so  that  the  property  might  nol 
be  sacrificed,  but  be  used  to  the  best  advantage  for  the  benefit 
of  the  widow  and  children.  The  witness  does  not  recollect  the 
sum  he  bid  for  the  said  land,  but  states  that  he  did  not  pur- 
chase for  himself;  that  he  purchased  for  the  defendant,  for  the 
use  and  benefit  of  the  widow  and  children,  and  that  the  de- 
fendant did  request  the  witness  to  bid  for  him.  The  witness 
cannot  remember  the  reasons  which  the  defendant  assigned  for 
this  request,  nor  whether  he  assigned  any,  but  he  considered, 
from  the  connection  of  the  defendant  with  the  family  of  Nich- 
olas Van  Dyke,  and  also  from  the  confidence  which  the  witness 
placed  in  his  intentions,  that  the  defendant  wished  him,  the 
witness,  to  attend  the  sale  for  the  purpose  of  buying  in  the 
property  for  the  widow  and  children.  From  the  assui-ances 
which  the  defendant  gave  the  witness  that  he  could  incur  no 
risk  or  difficulty,  and  that  the  said  real  estate  should  not  remain 
on  his  hands,  but  that  the  defendant  would  take  it  off  his  bands 
and  secure  him,  the  witness  bid  off  the  land,  as  he  then  thought, 
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for  the  widow  and  children.     He  farther  says,  that  he  never 
paid  any  consideration  for  the  said  real  estate. 

The  sale  of  this  real  estate  to  George  Monro  was  made  on 
the  third  of  October,  1789.     The  return  was  made  the  sixth 
October,  1789.     Kensey  Johns'  deed  to  George  Monro,  is  dated 
the  twelfth  October,  1789,  and  George  Monro's  deed  to  Mr. 
Johns,  the  thirteenth  October,  the  next  day.    In  an  administra- 
tion account  passed  by  Kensey  Johns  on  the  sixth  April,  1790, 
he  accounted   for  one  thousand  six   hundred  and  seventeen 
ponnds,  the  amount  of  the  sums  bid  by  George  Monro.     It  ap- 
pears that  the  proceeds  of  the  real  estate  fell  far  short  of  pay- 
ing the  debt   of  the  decedent.     None  of  the  other  witnesses 
have  any  knowledge  that  the  purchase  was  made  for  the  benefit 
of  the  widow  and  children  of  Nicholas  Van  Dyke.     Mr.  Stock- 
ton rather  contradicts  that  idea.     Mr.  Pearce  had  no  communi- 
cation with  the  defendant  on  the  subject,  but  he  understood, 
among  the  people  collected  at  the  sale,  that  the  property  was 
purchased  for  the  family,  and  that  on  that  account  no  person 
would  bid.     This  is  the  evidence  upon  which  the  express  trust 
is  supported.     If  this  evidence  is  sufficient,  it  will  be  manifest 
that  this  trust  will  grow  out  of  the  impressions  of  the  witness. 
and  not  from  any  express  declarations  of  the  defendant.   George 
Monro  attended  the  sale  with  the  impression  that  he  was  to 
purchase  for  the  benefit  of  the  widow  and  children,  and  he 
repeats  the  convictions  of  his  own  mind  more  than  once  iu  the 
course  of  his  testimony,  but  he  declares  that  he  does  not  know 
whether  the  defendant  represented  that  it  was  his  object,  or 
wish,  or  intention  to  secure  the  land  for  the  widow  and  chil- 
dren, nor  does  he  know  whether  he,  the  defendant,  made  any 
representation  or  explanation.    He  does  not  remember  whether 
Ur.  Johns  assigned  any  reasons  for  desiring  him  to  attend  the 
sale  and  purchase  the  land,  but  he  considered,  from  the  connec- 
tion of  the  defendant  with  the  family  of  Nicholas  Van  Dyke, 
and  also  from  the  confidence  which  the  witness  placed  in  his 
intentions,  that  Mr.  Johns  wished  him  to  attend  the  sale  for 
the  purpose  of  buying  in  the  property  for  the  widow  and  chil- 
dren.    In  the  whole  of  this  transaction  there  is  no  evidence  of 
any  declaration  of  Mr.  Johns.     No  terms,  no  conditions,  no 
consideration,  no  limitation,  nor  use  of  the  land  is  talked  of  or 
agreed  upon,  by  either  Mr.  Johns  or  George  Monro;  and  yet 
it  is  expected  that  the  impression  of  the  witness  should  be  suf- 
ficient to  amount  to  a  declaration  of  trust.     George  Monro 
explains  how  it  happened  that  these  impressions  were  made  on 
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his  mind.  He  eonsiddred,  from  the  oonneciaoii  of  Mr.  Johni 
with  the  Van  Dyke  family,  and  from  the  oonfiddnoe  which  1m 
placed  in  the  intentions  of  Mr.  Johns,  that  he  was  to  poidiase 
in  the  land  for  the  widow  and  children. 

Neither  Qeorge  Monro,  nor  the  complainants,  nor  any  one  of 
Nicholas  Van  Dyke's  family,  ever  paid  any  consideration  for  ihis 
land.  The  consideration  or  purchase-money  was  accounted  for 
by  Mr.  Johns  in  his  administration  account  passed  the  sixth  of 
April,  1790.  Then,  no  valuable  or  meritorious  consideration  ever 
passed  from  George  Monro  or  from  any  of  the  complainants; 
neither  was  any  declaration  made  by  parol  or  in  writing  at  the 
time  of  the  sale,  nor  when  the  deeds  of  conyeyance  were  exe- 
cuted, nor  at  any  other  time,  of  any  use  of  this  land  for  the 
complainants. 

An  express  use  is  where  the  use  or  interest  is  openly  declared 
and  expressed  between  the  parties,  upon  the  creation  of  the 
estate  whereunto  the  use  is  annexed :  Sheppard's  Touchstone, 
601.  But,  instead  of  any  declaration  or  expression  made  be- 
tween the  parties  of  the  use  here  claimed,  we  have  merely  the 
impressions  of  George  Monro,  without  his  knowing  that  Mr. 
Johns  had  any  object,  or  wish,  or  intention  to  seoure  the  land 
for  the  complainants,  or  even  whether  he  made  any  representa- 
tion or  explanation  in  relation  to  this  matter.  To  declare  thu* 
to  be  an  express  trust  for  the  complainants  would  be  to  make 
the  defendant  a  trustee  upon  the  mere  opinion  or  impression  of 
George  Monro,  without  any  proof  in  relation  to  the  defendant. 
The  whole  contract  would  be  on  one  side,  and  the  defendant's 
mind  or  intention  would  not  be  known.  Uses,  it  is  said,  may 
be  created  by  word  or  parol  agreement,  as  well  as  by  deed  or 
writing;  as,  if  a  man,  by  verbal  agreement,  in  consideration  of 
money  or  the  like,  sell  his  land  to  another-  or  agree  and  prom- 
ise that  the  bargainee  shall  have  it  for  any  time,  although  no 
use  or  estate  will  thereby  arise,  if  it  be  a  freehold  that  is  sold, 
within  the  statute,  27  H.  8,  c.  16,  because  it  is  not  by  deed 
indented;  yet  a  good  use  will  arise  at  common  law,  and  the 
bargainee  shall  have  relief  in  equity  for  his  purchase:  Shep. 
Touch.  508.  But  it  is  because  the  consideration,  in  equity^ 
raises  the  use:  1  Bac.  Abr.  Bargain  and  Sale,  C.  468. 

Since  the  statute  of  29  Cor.  2,  c.  3,  all  declarations  of  trust, 
except  such  as  arise  by  implication  of  law,  must  be  in  writing, 
and  signed  by  the  party  who  is  in  law  enabled  to  declare  audi 
trust,  or  else  it  must  be  by  his  last  will  in  writing.  If  the 
English  statute  extends  to  this  state,  then  there  could  be  ne 
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express  tmst,  because  there  is  no  snch  declaration  in  writing. 
However,  without  determining  that  matter,  I  think  that  the 
complainants  haye  failed  in  establishing  any  express  trust,  even 
bj  parol;  for,  whatever  George  Monro's  intentions  were,  it  was 
eridoit  that  he  considered  himself  altogether  as  the  agent  of 
Mr.  Johns  in  purchasing  in  or  bidding  off  the  land,  and  that  he 
was  to  give  no  direction  to  the  limitation  or  disposition  of  the 
land.  He  paid  no  consideration;  he  incurred  no  risk  or  diffi- 
culty; he  was  a  mere  instrument  in  passing  the  estate  and  con- 
Tejing  the  legal  title  in  the  land.  He  made  no  terms;  and,  in 
short,  it  was  evident  from  his  testimony  that  no  contract  was 
ever  made,  or  trust  declared  by,  or  between  him  and  Mr.  Johns 
for  the  use  or  benefit  of  the  complainants. 

Second.  As  to  a  trust  by  legal  implication.  In  all  cases  of 
uses  and  trusts  which  are  not  within  the  statute  of  uses,  27  H. 
8,  e.  10,  the  law  is  now  as  it  was  before  the  statute  was  made, 
and  all  those  matters  are  determinable  in  chancery:  7  Bac.  Abr. 
Uses  and  Trusts,  135;  Shep.  Touch.  606.  In  cases  where  uses 
pass  by  transmutation  of  possession,  as  by  fine,  feoffinent,  or 
common  recovery,  then  the  consideration  is  not  material,  for  he 
who  makes  the  estate  may  appoint  the  use  without  any  consid- 
eration. But,  in  bargains  and  sales,  and  covenants  to  stands. 
seised  to  uses,  it  is  otherwise;  for  there  the  consideration  is  so 
necessary  that  nothing  will  pass,  neither  will  any  use  arise, 
without  a  consideration,  that  is,  some  matter  that  may  be  cause 
or  occasion  meritorious,  amounting  to  mutual  recompense,  in 
deed  or  in  law,  which  must  be  expressed  or  implied  in  the  deed 
whereby  the  use  is  created,  or  else  supplied  by  averment  and 
proof:  7  Bac.  Abr.  Uses  and  Trusts,  96,  97;  1  Bac.  Abr.  Bar- 
gain and  Sale,  D.  469;  Shep.  Touch.  670;  MUdmaxfs  case,  1  Bep. 
176,  b.  176,  a;  3  Bro.  Ch.  Bep.  12, 13.  And  no  court  of  con- 
science will  enforce  donum  gratuiium.  In  this  respect,  then, 
there  can  be  no  implied  trust,  for  the  complainants  never  paid 
any  consideration. 

But  there  is  another  rule  in  equity  relied  on  by  the  complain- 
ants, that  is,  that  a  trustee  cannot  be  a  purchaser  of  the  estate 
of  ivhich  he  is  a  trustee,  and  that  this  is  a  general  rule  of  pub- 
lic policy  depending  not  upon  the  circumstances  of  the  case, 
bot  upon  general  principles;  that,  however  honest  the  circum- 
stances of  any  individual  case  may  be,  the  general  interests  of 
jostiee  require  the  purchase  to  be  avoided  in  every  case.  But, 
notwithstanding  the  extent  which  is  given  to  this  rule  in  Eng- 
lish decisions,  it  is  not  there  without  some  limitation.     In 
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Whelpdale  v.  Cook8on,  1  Yes.  Ben.  9,  Lord  Hardwicke  said  that 
if  a  majority  of  the  creditors  agreed  to  allow  it,  that  is,  a  pur- 
chase by  a  trustee  made  for  him  bj  another  person,  he  should 
not  be  afraid  to  make  the  precedent;  and  in  Campbell  y.  Walker^ 
6  Yes.  jun.  678,  the  master  of  the  rolls,  afterwards  Lord  Al- 
Tanley,  said  that  any  trustee  purchasing  trust  property,  is  liable 
to  have  the  purchase  set  aside,  if,  in  any  reasonable  time,  the 
cestui  que  trust  chooses  to  say  that  be  is  not  satisfied  with  it 
In  that  case  it  was  referred  to  the  master  to  inquire  whether  it 
was  for  the  benefit  of  the  plaintiffs  that  the  premises  should  be 
resold.  Also,  in  Morse  y.  Boycd,  12  Yes.  jun.  336,  a  purchase 
made  by  a  trustee  was  established  uoder  circumstances.  So 
that  the  proposition  is  not  uniyersally  true,  that  at  all  times 
and  under  all  circumstances,  a  sale  made  by  a  trustee  to  him- 
self is  yoid,  and  the  broad  rule,  which  now  seems  to  prevail  in 
England,  required  years  to  bring  it  to  its  present  maturity:  See 
Sugden  on  Yendors,  391,  394,  399.  It  is  not  even  here  desired 
that  this  sale  should  be  declared  yoid,  but  that  the  defendant 
should  be  decreed  to  be  a  trustee  for  the  complainants  of  the 
land  sold  by  order  of  the  orphan's  court,  and  that  an  account 
should  be  taken  of  the  rents  and  profits.  According  to  the 
general  course  of  the  cases  in  England,  where  the  trustee  re- 
mains in  possession  of  the  land  which  he  has  purchased  of  the 
cestui  que  trust,  and  the  sale  is  questioned  and  disapproved  by 
the  court,  the  sale  is  declared  yoid;  but  where  the  trustee  has 
parted  with  the  land  at  an  advanced  price,  he  is  made  to  account 
for  the  difference  in  value.  And  when  the  sale  is  declared  void 
or  the  difference  in  price  accounted  for,  all  who  are  interested 
in  the  estate,  the  cestui  que  trust,  heirs,  creditors,  those  entitled 
to  the  surplus,  if  any,  all  come  in  according  to  their  respective 
interests.  Nothing  can  be  more  equitable,  for  if  the  act  of  the 
trustee  is  annulled,  all  those  in  interest,  no  matter  in  what 
character  or  relation  they  stand  to  or  are  connected  with  the  es- 
tate, all  should  and  ought  to  come  in  and  be  restored  to  their 
original  condition  and  relation  to  the  estate,  as  near  as  time 
and  circumstances  will  allow.  The  prayer  of  this  bill  could 
never  be  allowed  in  its  fullest  extent,  under  the  most  favorable 
circumstances,  to  the  complainants,  because,  if  this  sale  should 
be  declared  void,  then  the  creditors  of  Nicholas  Yan  Dyke  must 
in  the  first  place  be  let  in,  for  they  have  a  superior  equity  to 
the  complainants,  and  a  better  title  in  law  to  have  that  estate 
applied  to  their  use,  and  the  complainants  could  be  entitled 
only  to  the  surplus  after  the  payment  of  the  debts.    Upon  no 
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principlo  whatever  can  the  heirs  claim  any  adyantage  from  the 
traDsaciion  in  exclusion  of  the  creditors.  If  the  sale  was  void, 
then  the  creditors  present  themselves  as  having  in  law  a  supe- 
nor  right,  and  if  the  sale  has  been  so  managed  as  to  make  the 
defendant  a  trustee,  he  is  a  trustee  for  the  creditors  as  well  as 
for  the  heirs,  so  that  there  can  be  no  implied  trust  exclusively 
for  these  complainants. 

But  there  are  other  reasons  that  should  haye  weight  in  the 
consideration  of  this  ca^e.  First,  is  the  long  delay  of  the  com- 
plainants. The  sale  was  made  in  the  year  1789,  now  nearly 
thirty  years  ago.  Abraham  Yan  Dyke,  the  youDgest  child,  was 
more  than  twelve  years  above  the  age  of  twenty-one  when  the 
bill  was  filed.  Sugden,  in  his  treatise  on  Vendors,  404,  re- 
naarks  that  if  a  cestui  que  trud  acquiesce  for  a  long  time  in  an 
improper  purchase  by  a  trustee,  equity  will  not  assist  him  to 
set  aside  the  sale.  He  cites  Price  v.  Byrn^  5  Ves.  jun.  681, 
where  Lord  Alvanley  refused  the  aid  of  the  court,  because  the 
bill  had  been  dehiyed  twenty-one  3*ears.  There  was  no  period 
of  time  from  the  first  purchase  of  this  land  to  the  present 
moment  that  it  was  not  known  that  the  defendant  was  the  pur- 
chaser. His  deed  to  George  Monro  and  George  Monro's  deed 
to  him  were  quickly  recorded.  The  defendant  held  the  laud. 
The  widow  during  her  life,  and  Ecveral  of  the  complainants,  on 
their  arriving  at  age,  knew  perfectly  well  the  manner  in  which 
the  title  to  this  hind  was  acquired,  and  there  can  be  no  pre- 
tense to  say  that  this  material  fact  was  not  as  well  known  within 
one  twelve-month  after  the  transaction  as  at  any  subsequent 
period.  Second,  another  objection  to  the  relief  sought  by  this 
bill  arises  from  the  fact  that  the  sale  was  returned  to  and  con- 
firmed by  the  orphans'  court.  But  it  is  said  the  orphans' 
court  is  a  court  of  limited  jurisdiction,  proceeding  under  the 
act  of  assembly,  and  4  Binn.  404;  and  G  Id.  490,  are  cited  to 
show  that,  a  decree  of  the  orphan's  court  may  be  examined  in 
a  collateral  suit.  It  has  been  so  decided  in  Pennsylvania,  but 
I  think  not  correctly,  nor  according  to  the  general  rules  of  law. 
Cbief  Justice  Tilghman,  in  4  Binney,  says,  if  the  question  were 
open  (that  is,  whether  a  decree  of  the  orphans'  court  should 
stand  until  it  were  reversed)  I  should  think  it  well  worthy  of 
consideration;  but  it  has  been  otherwise  settled  in  Pennsyl- 
vania, and  in  6  Binney,  he  says,  it  might  be  more  convenient 
and  render  the  law  more  uniform,  if  thi^se  proceedings  in  the 
orphans'  court  were  reversible  only  on  oppeal;  but  after  tbe 
long  praetice  which  has  prevailed  of  inquiring  into  these  pro- 


84  Yak  Dyke  v.  Johns.  [Delaware, 

feedings,  in  actionB  of  ejectment,  it  is  too  late  to  attempt  an 
altevatiofi.  It  i&  eiident  that  Chief  Justice  Tilghman  is  not 
altogeiiher  satiafied  with  the  pxactice  in  Penni^lTania,  and  a 
alight  consideration  will  show  the  inconyenience  and  frequent 
injustice  of  sufEaring  these  proceedings  to  be  inquired  into  and 
veversad  in  ereiy  collateral  suit.  The  orphans'  court  does  not 
«xist  by  the  act  of  assembly.  A  portion  of  the  judicial  power 
4d  the  state  is  Tested  in  the  orphans'  conrt;  with  respect  to  the 
fluatters  oTer  which  it  has  jurisdiction  it  is  a  court  of  as  public 
and  general  jurisdiction  as  the  court  of  chancexy,  the  supreme 
«ourt^  or  the  court  of  common  pleas.  It  would  be  extraordi- 
nary tlkat  the  judgment  of  a  justice  of  the  peace  should  be 
mumpeachable  until  reversed  on  a  writ  of  certiorari,  and  that 
lihe  decrae  of  the  orphans'  court  should  stand  for  nothing,  or 
mther  be  liable  to  be  impeached,  reversed  and  annulled,  before 
all  and  etrery  tribunal  in  the  state. 

The  prerogatire  court  in  England  is  established  for  the  trial 
oi  testamentary  causes,  where  the  deceased  left  bona  fiotabUia, 
within  two  different  dioceses.  All  causes  relating  to  wills,  ad- 
ministrations, etc.,  are  originally  cognizable  before  the  judge 
ef  that  court.  An  appeal  lies  to  the  king  in  chancery,  by  stat- 
ute, 25  H.  8,  c.  19;  B  Bl.  Com.  65.  It  is  a  court  of  public 
and  general  jurisdiction:  3  Bl.  Com.  61,  71.  Private  or  special 
•eourts  are  forest  courts,  commissioners  of  sewers,  and  others 
mentioned:  3  Bl.  Com.  71,  72.  In  all  matters  which  fall  within 
the  jurisdiction  of  the  orphans'  court,  it  is  a  court  of  equity, 
and  proceeds  on  the  same  principles  as  the  court  of  chanceiy; 
and  so  it  is  in  Pennsylvania,  2  Binn.  299;  Cowper,  322;  Bex  v. 
iSrtindon.  The  temporal  courts  must  consider  the  sentence  of 
the  ecclesiastical  courts  as  final  and  conclusive  till  reversed. 
In  Ambler,  761,  this  doctrine  was  reviewed  and  confirmed. 

Now,  I  can  perceive  no  principle  upon  which  proceedings  of 
the  orphans'  court  can  be  distinguished  from  those  of  the 
ecclesiastical  court  in  JSngland,  nor  why  its  decrees  should  be 
-examinable  before  every  other  tribunal  in  the  state.  If  they 
may  be  examined  here,  or  in  the  courts  of  law,  so  they  may  by 
liny  justice  of  the  peace.  In  the  case  of  Bcbinson  v.  Perkins,  in 
the  high  court  of  errors  and  appeals,  I  understand  that  that 
eourt  held  itself  bound  by  the  decree  made  in  the  orphans' 
eourt,  and  made  it  the  foundation  of  the  account  which  was 
then  taken  between  the  parties.  If  the  proceeding  of  the 
<»rphans'  court  may  be  examined  in  every  collateral  suit,  the 
establishing  of  an  appellate  jurisdiction  in  the  supreme  court 
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WHS  woree  ifasn  UBeless;  for  it  tends  to  mislead  and  deceive. 
As  the  orphans'  court  had  complete  power  to  inquire  into  all 
the  matters  touching  the  administration  of  Nicholas  Van  Dyke's 
estate  and  the  sale  of  the  land,  I  am  of  opinion  that  the  pro* 
ceedings  of  that  court  should  be  conclusiTe  on  this  until  Ihej 
are  reversed. 
Bill  dismissed. 


An  ExECUTOB  CAHNOT  BB  A  FuxtCHASSB,  either  immediately  or  by  meana 
of  a  trustee,  of  any  part  of  the  assets,  but  shall  be  considered  a  trustee  for 
the  penonB  interested  in  the  estate,  and  shall  account  for  the  utmost  extent 
ef  adTantage  made  by  him  of  the  subject  so  purchased:  2  Williams  on  Ezeo- 
ntors,  938;  LUehfidd  v.  Cudworth,  15  Pick.  23;  Yeaeiel  v.  LUehJUld,  IS 
Alien,  417;  Clark  v.  Blaekmgton,  110  Mass.  369;  Davoue  v.  Fanning,  2 
Johns.  Ch.  252;  Boyd  ▼.  Blankman,  29  CaL  19;  Miles  v.  Wheeler,  43  HL 
123;  Miekoud  ▼.  Oirod,  4  How.  503.  And  if  he  makes  any  profits  by  be- 
eoming  a  parchaser  at  his  own  sale  he  must  account  to  the  heirs  therefor: 
Jennimm  y.  Hapgood,  10  Pick.  77;  Bichardson  v.  Spencer,  18  B.  "Mon.  450; 
HusUm  V.  Caasidy,  14  N.  J.  £q.  320. 

"The  policy  of  the  law  is  not  to  permit  the  same  person  to  represent 
conflicting  interests.  Hence,  trustees,  sheriffs,  constables,  administrators* 
executors,  guardians,  and  all  persons  vested  with  authority  to  sell  the  prop- 
erty of  others  are  themselves  forbidden  from  becoming  interested  in  the  sale. 
A  sale  made  in  violation  of  this  rule  will  always  be  vacated  on  motion  made  ia 
due  time.  But  the  only  question  strictly  within  the  scope  of  our  present  in- 
quiry is  the  effect  of  such  a  sale  when  no  action  is  taken  to  set  it  aside.  If  the 
•ale  and  conveyance  be  made  directly  to  the  administrator,  sheriff,  or  other 
officer,  it  may  well  be  declared  a  nullity,  on  the  ground  that  one  person  can* 
not  unite  in  himself  the  capacity  of  vendor  and  vendee — cannot,  by  the- 
■smeacty  transmit  and  receive:  JIamblin  v.  Wameche,  31  Tex.  94;  Boyd  v. 
Blanhman,  29  Cal.  34;  Stapp  v.  Toler,  3  Bibb.  450;  Dwigfd  v,  Blaehnar,  2 
Mich.  S30l  But  usually  laws  are  sought  to  be  evaded  rather  than  openly 
violated.  Henoe,  an  administrator  or  sheriff,  desirous  of  becoming  the 
owner  of  property  about  to  be  sold  by  himself,  will  seek  the  aid  of  a  friend, 
ia  whose  name  the  purchase  can  be  made  and  the  title  held  for  such  time  as 
will  oonceal  the  true  nature  of  the  transaction.  In  a  case  of  this  kind  the 
officer  cannot  be  permitted  to  profit  by  the  transaction  at  the  expense  and 
igaiotfc  the  will  of  the  parties  interested.  On  learning  the  true  stale  of  the 
facts,  they  may  have  the  sale  annulled;  or  they  may  affirm  it,  and  permit  it 
to  stand.  If  they  seek  to  annul  it  they  are  entitled  to  succeed,  irrespective 
of  the  fsimesB  or  unfairness  of  the  sale,  or  the  motives  which  prompted  the 
administrmtor  or  other  officer  or  trustee:  Riddle  v.  RoU,  20  Oh.  St.  572;  An^ 
derton  t.  Green,  46  Geo.  361;  Potter  v.  Smith,  36  Ind.  231;  Murphy  v.  TeUr^ 
66  Id.  545;  Smith  v.  Ihrake,  23  N.  J.  £q.  302;  Froneberger  v.  Letm,  70  N* 
C.  456;  Ryden  v.  Jones,  1  Hawks,  497,  9  Am.  Bee.  660;  Miles  v.  Wheeler, 
43  DL  123;  Ives  v.  Ashley,  97  Mass.  198;  Bailey  v.  Robinson,  1  Gratt.  4;. 
Orern  t.  Sergeant,  23  VI  466;  Mtr^  v.  Newsom,  23  Geo.  151;  Moore  v. 
Biltm,  12  Leigh,  1;  Edmunds  v.  Crenshaw,  1  McCord*s  Gh.  252;  Glass  xl 
Greatkouse,  20  Oh.  503;  Guerro  v.  BaUerino,  48  Cal.  11&  But  the  sale  ie 
not  void  in  the  extreme  sense.  It  cannot  be  attacked  and  overthrown  by 
third  persons.    Neither  can  the  heirs  or  other  parties  in  interest  treat  it  ae 
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unqualifiedly  ToicL  They  may  confirm  it  either  direcUy,  or  by  their  non- 
action continued  for  a  long  period  of  time  after  having  notice  of  the  trae 
nature  of  the  transaction.  Such,  at  least,  is  the  opinion  of  the  majority  of 
the  authorities:  LUchfieUl  v.  Cudtoarth,  15  Pick.  23;  Munn  v.  Burges^  70  HL 
604;  Boyd  v.  Blankman,  29  CaL  19;  nicks  v.  Weems,  14  La.  An.  629;  Mw- 
fdman  -  Eshelman,  10  Pa.  St.  394;  and  the  authorities  dted  above.  In 
some  cases,  however,  such  a  sale  appears  to  have  been  held  void:  ffambUn 
\\  Wamecke,  31  Tex.  94;  Mkhod  v.  Ouiod,  4  How.  U.  a  603;  Miles  v. 
Wlieder,  43  IlL  123.  In  New  York,  it  is  made  void  by  statute.  Sales  made 
by  sheriffs  and  constables,  and  in  which  they  are  interested,  are,  under  the 
statutes  in  force  in  many  of  the  states,  held  void:"  Freeman  on  Void  Judidal 
Sales,  sec  33. 

AcQUiBSGXNCB  BT  THE  Hezbs  for  a  lapse  of  time  will  operate  to  render  the 
purchase  binding:  Brown  v.  Weaver,  28  Geo.  377;  Todd  v.  Moore,  I  Leigh, 
457;  Lyon  v.  Lyon,  8  Ired.  Eq.  201.  What  length  of  time  will  suffice  to 
produce  this  result  depends  upon  the  circimistanoes  of  the  case.  That  the 
heirs  must  move  to  set  aside  the  sale  within  a  reasonable  time  has  been 
affirmed  by  some  of  the  courts:  Ives  v.  Ashley,  97  Mass.  198;  MussehuM  t. 
AsMeman,  10  Penn.  St  394;  Flanders  v.  Flanders,  23  Qeo.  249;  Often  v. 
Sergeant,  23  Vt.  466. 


Ross  V.  Singleton. 

[1  DSLAWABB  CB.,  149.] 

A  M^T^'^T»"  WoMAK,  who,  under  the  belief  that  her  hnsband  is  dead,  such 
being  the  oommon  report,  sold  certain  lands,  may  recover  them  in  eject- 
ment against  the  purchaser.  And  there  being  no  fraud,  equity  will  not 
relieve. 

A  Married  Wouan  cannot,  after  the  death  of  the  husband,  be  compelled 
to  perfect  a  contract  void  in  its  origin,  or  one  which  she  was  legally  in- 
competent to  execute. 

Ih  the  Absence  or  Fraud,  accident  or  mistake,  a  court  of  equity  will  not 
relieve  against  a  contract  void  at  law.  Nor  will  equity  relieve  a  party 
against  the  consequences  of  a  risk  voluntarily  assumed  by  him. 

Bill  for  an  injunction  against  a  judgment  at  law  obtained 
by  the  defendant  herein,  Sarah  Singleton,  plaintiff  in  an  action 
of  ejectment.  The  facts  were:  Joseph  and  Sarah  Singleton 
held  certain  realty  in  right  of  the  wife  Sarah,  the  defendant. 
Joseph's  interest  was  sold  under  an  execution,  and  became 
▼osted  in  one  Thompson.  Singleton  enlisted  as  a  soldier  in 
1791,  and  was  in  the  battle  fought  by  Oeneral  St.  Clair  with 
the  Indians  in  November  of  that  year.  It  was  reported,  and 
generally  believed,  that  Singleton  had  been  killed  in  the  fight 
Soon  afterward  Sarah  applied  to  the  complainant  to  purchase 
the  land  from  her.  This  he  declined  to  do.  But  upon  her  re- 
newing the  application.  Boss  finally  entered  into  a  contract  for 
the  purchase  of  lands,  and  by  articles  in  writing  dated  Decern- 
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ber  1,  1794,  lie  agreed  to  buy  tbe  land,  and  Sarah  agreed  to 
sell  tbe  same,  for  a  stipulated  sum,  fiftj-aix  pounds  and  five 
sbillings  of  wbicb  was  paid  over.  In  1800,  Sarah  insisted  that 
the  contract  should  be  performed,  asserting  tbat  she  had  re- 
ceived information  warranting  the  belief  that  her  husband  bad 
been  killed  by  the  Indians.  In  fact  he  had  not  been  beard  from 
up  to  that  time,  which  was  more  than  seven  years  after  the  battle 
in  which  he  was  thought  to  have  perished.  Under  the  advice 
of  Samuel  Cochran,  a  mutual  friend,  as  well  as  of  Thomas  Mc- 
Kean,  chief  justice  of  Pennsylvania,  wbo  acted  for  Sarah,  the 
deed  was  drawn,  and  the  balance  of  the  purchase-money  paid 
in  April,  1800.  In  1808,  Joseph  Singleton  returned,  but  his  wife 
refused  to  cohabit  with  him,  and  he  went  to  Kentucky,  where 
he  died.  After  his  death,  Sarah,  in  1818,  brought  an  a(*tion  of 
ejectment  against  the  complainant,  who  had  obtained  Thomp- 
son's interest,  and  had  made  many  improvements  on  the  land, 
and  recovered  judgment.  This  bill  was  filed  to  restrain  further 
proceedings  under  the  judgment  at  law,  and  prayed  that  de- 
fendant be  decreed  to  make  to  complainant  a  good  and  suffi- 
cient deed,  and  that  he  be  quieted  in  bis  possession. 

RmoELT,  Chancellor,  to  whom  the  bill  was  presented  in  vaca- 
tion, refused  to  grant  an  injunction,  and  assigned  the  following 
reasons  therefor:  The  general  question  here  is,  whether  dk/evxe- 
covert^  after  she  becomes  sale,  may  be  compelled  to  make  good, 
or  to  execute  a  contract,  which  was  void  in  its  origin,  and 
which  she  could  not  enter  into  ? 

In  this  case,  no  fraud  can  be  imputed  to  either  of  tbe  parties. 
The  death  of  Joseph  Singleton  was  equally  imknown  to  both  of 
them,  and  it  appears  by  Mr.  Cochran's  testimony,  which  is  an- 
nexed to  the  bill,  and  makes  part  of  it,  that  on  the  first  of  De- 
cember, 1794,  when  the  articles  of  agreement  were  executed, 
the  defendant  only  expressed  her  belief  of  his  death,  and  said 
she  thought  he  must  be  dead  although  she  had  no  evidence  of 
it;  afterwards,  when  the  deed  was  executed,  in  April,  1800,  the 
length  of  time  between  bis  supposed  death  and  that  period 
alone  seemed  to  confirm  the  parties  in  the  opinion  of  bis  death. 
There  was  no  imposition  practiced  on  Mr.  Boss,  and  no  fact 
was  concealed  from  him  which  she  ought  or  could  communicate 
to  him.  The  purchase  of  the  land  was  a  hazard,  a  risk  incurred 
by  Mr.  Boss  voluntarily,  and  without  any  deception.  Indeed, 
considering  the  notoriety  of  the  transaction  and  the  persona 
eongalted,  it  is  not  to  be  believed  that  Mr.  Boss  was  led  into  an 
CRor  by  any  act|  or  concealment,  or  false  suggestion.     I  am 
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satifified  from  the  deposition  of  Mr.  Ooohran  that  there  was  so 
fraud  in  the  case  at  the  time  of  the  execution  of  the  articles  of 
agreement  and  deed,  nor  at  any  other  time.  Neither  can  I  find 
in  the  whole  affair  any  like  accident  or  mistake.  Ignorance  is 
not  mistake;  neither  is  error  in  judgment  a  ground  of  relief. 
The  parties  blindly  entered  into  a  negotiation  about  the  pur- 
chase of  the  land;  and  after  more  than  five  years  Hr.  Boss  took 
a  deed  and  paid  the  purchase-money,  without  a  knowledge  of 
the  death  of  Singleton,  the  husband  of  the  grantor,  upon  whose 
death  the  legality  of  the  contract  depended.  To  relieye  in  this 
case  would  be  to  relieve  against  the  imprudence  of  Mr.  Boss. 
He  did  not  know  that  Sarah  Singleton  was  a  feme-sole.  He 
knew  that  if  her  husband  was  alive  she  could  not  convey  or 
grant  the  land;  and  knowing  that,  although  the  woman  ex- 
pressed her  belief  of  his  death,  she  had  no  evidence  of  it,  he 
ventured  on  the  purchase.  It  was  altogether  a  calculation  of 
chances,  and  he  trusted  to  chance.  The  probability,  indeed, 
was  that  the  man  was  dead;  but  it  was  only  a  probability.  In 
short,  his  eyes  were  open,  and  he  must  abide  by  the  event. 

But  it  is  alleged  in  the  bill  that  this  woman  executed  the 
deed,  received  the  purchase-money,  and  enjoyed  great  benefits 
from  it;  also,  that  the  complainant  expended  considerable  sums 
in  repairs.  All  this,  in  the  present  stage  of  the  proceeding,  we 
must  take  to  be  true;  but  it  is  not  sufficient  to  give  validity  to  a 
transaction  that  is  absolutely  null.  A  contract  made  by  a  mar- 
ried woman,  without  the  consent  of  her  husband,  is  void;  and 
a  court  of  chancery  cannot  give  validity  to  a  contract  void  in 
law.  The  case  of  Kenge  v.  Delavell,  1  Yem.  326,  has  some  re- 
semblance to  this.  Sir  Balph  Delavell  and  his  lady,  by  reason 
of  some  discontents  in  the  family,  agreed  to  live  separately,  and 
there  was  a  separate  maintenance  settled  on  the  lady,  and  de- 
terminable on  the  death  of  either  of  them.  She  contracted 
several  debts  during  the  separation.  Her  husband  died.  A 
bill  was  then  brought  to  subject  her  jointure  to  the  payment  of 
the  plaintiff's  debt.  The  lord  keeper  said  that  had  the  sex>a- 
rate  maintenance  continued,  there  might  be  some  reason  for  the 
creditors  to  follow  that,  and  make  it  liable  to  their  satisfaction; 
but  that  being  determined  by  the  death  of  the  husband,  he  did 
not  see  which  way  the  jointure  could  be  charged  with  it.  The 
reason  why  the  separate  estate  might  be  charged  was  because, 
according  to  Peacock  v.  Monk,  2  Yes.  sen.  190,  and  Mulme  v. 
Tenant  and  wife,  1  Bro.  Ch.  16,  20,  a  feme-covert,  acting  with 
respect  to  her  separate  property,  is  competent  to  act  in  all  re- 
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epects  as  if  she  were  a  fevne-sole;  but,  in  all  cases  of  separate 
property,  the  power  which  the  feme^overt  has  OTer  it  arises 
from  the  agreement  of  the  hosband  before  or  after  marriage; 
and  without  the  agreement  she  can  do  no  act  to  affect  it:  2  Yes. 
sen.  190;  1  Id.  163,  229,  517. 

A  married  woman  can  enter  into  no  contract  that  will  bind 
her  after  her  coverture.  If  she  gave  a  bond  she  could  not  be 
sned  upon  it.  She  cannot  personally  bind  herself,  nor  her  ezec- 
ntors  or  administrators:  SockeU  v.  Wray,  4  Bro.  Ch.  483,  487. 
In  SmUh  and  Helen,  his  wife,  v.  French,  2  Atk.  243,  the  case  is 
stronger  than  tnis,  and  the  principle  is  dearly  laid  down  by 
Lord  Hardwicke.  A  bill  was  brought  for  satisfaction  of  a 
breach  of  trust.  The  husband,  after  the  marriage,  conveyed 
his  wife's  fortune  to  the  wife's  mother,  as  her  trustee,  for  her 
separate  use.  The  trustee,  at  the  importunity  and  repeated 
solicitation  of  the  daughter,  the  cestui  que  trust,  committed  a 
breach  of  trust,  by  disposing  of  the  trust  money  for  the  benefit 
of  the  husband,  at  his  instance  and  request.  The  wife  promised 
to  release;  and  after  she  became  a  widow  confirmed  the  prom- 
ise. This  confirmation  alone  secured  the  trustee.  The  promise 
of  the  wife  during  coverture  could  not  bind  her;  and,  although 
the  case  was  extremely  hard.  Lord  Hardwicke  would  have  de- 
cided against  the  trustee,  had  he  not  found  in  the  promise  of  the 
cestui  que  trusty  after  she  became  sole,  a  defense  sufficient  to  re- 
but the  plaintiff's  equity.  He  compared  it  to  the  case  of  an 
infant  under  age,  who,  contracting  a  debt  during  his  minority, 
shows  his  consent  to  it  by  confirming  it  after  he  becomes  of 
age;  which  shall  effectually  bind  him,  though  it  was  voidable  at 
his  election.  So  here,  he  said,  a  promise  by  the  wife  to  release 
during  her  coverture,  it  is  certain  could  not  bind  the  wife;  but 
if,  after  ihe  death  of  her  husband,  she  repeats  her  promise,  that 
is  a  confirmation  of  it  and  is  good.  In  that  case  there  was 
cited  from  Hobart,  225,  a  case,  7  Edward  lY.,  14,  in  which  the 
wife  being  a  cestui  que  use,  she  and  her  husband  sold  the  land. 
She  receired  the  money.  They  both  required  the  feoffee  to 
make  the  estate  to  the  vendee;  yet  she,  after  her  husband's 
death,  in  a  court  of  equity,  was  relieved  against  the  feoffee,  and 
it  was  held  she  might  also  be  against  the  vendee  if  he  were 
privy  to  the  use. 

These  cases,  and  the  reason  of  them,  fully  establish  the 
principle  that  a  married  woman  can  make  no  contracts  during 
her  coverture  which  shall  bind  her  after  she  becomes  sole, 
onlsss  they  be  made  conformable  to  certain  rules  established 
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to  operate  upon  and  bind  married  women.  And  if  Sarah 
Singleton  could  be  compelled  to  make  a  further  convejaDoe  to 
John  Boss  for  the  better  assurance  of  this  land;  or,  if  she 
could  be  restrained  from  prosecuting  to  execution  her  judg- 
ment at  law  recovered  in  this  action  of  ejectment,  she  might  be 
coiapelled,  directly  or  indirectly,  to  give  effect  to  a  contract 
void  both  at  law  and  in  equity.  Supposing  that  the  complain- 
ant has  made  out  his  whole  case  in  his  bill,  with  the  deposi- 
tions annexed,  I  see  no  ground  upon  which  I  can  order  the 
writ  of  injunction;  and  although  I  have  been  obliged  to  form 
a  decided  opinion  upon  this  application  for  a  writ  of  injunctioD, 
yet  I  shall  be  extremely  willing  to  change  my  opinion  if  the 
plaintiff  shall  be  able  to  satisfy  me  that  it  is  erroneous.  It  cer- 
tainly is  a  hard  case,  and  I  regret  that  I  cannot  comply  with 
the  prayer  in  the  bill  for  a  writ  of  injunction:  See  BoUcn  t. 
Williams,  2  Yes.  jun.  138;  Jones  y.  Harris^  9  Id.  4:86. 

A  case  of  intentional  fraud  on  the  part  of  the  defendant 
having  been  established  by  proofs  to  the  satisfaction  of  the 
chancellor,  a  decree  was  made  perpetually  enjoining  the  de- 
fendant from  prosecuting  to  execution  her  judgment  in  the 
action  of  ejectment  at  law.  This  decree  was  affirmed  by  the 
high  court  of  errors  and  appeals  at  the  June  term,  1824. 


'*  The  Acts  and  Admissions  or  a  Marrtkd  Woman  cannofc  be  oaed  to 
render  effectual  a  void  conveyance  of  her  real  estate.  She  Ib  not  thus  to  be 
deprived  of  that  protection  which  the  law  affords.  Her  title  to  land  cu 
only  be  divested  by  such  conveyance  as  the  statutes  authorize:  Lotodl  v. 
Davis,  2  Gray,  161;  Bemis  v.  CaU,  10  Allen,  512."  Per  CJolt,  J.,  in  Pierce 
V.  Chaee,  108  Mass.  254,  259.  And  the  fact  that  the  purchaser  of  real  estate 
from  a  married  woman,  went  into  possession,  and  made  valuable  improve- 
ments under  the  contract,  which  was  void  in  law,  will  not  estop  her  from 
asserting  her  title  thereto  at  law:  Bispham^s  Equity,  sec.  293;  Drury  v. 
Foster,  2  Wall.  24;  MiUs  y.  Lingerman,  24  Ind.  385.  *'The  doctrine  of 
estoppel  is  not  applied  to  the  case  of  a  party  incapable  in  law  of  making  a 
contract,  and  she  (the  married  woman)  is  therefore  not  estopped  to  deny  the 
validity  of  the  conveyance:"  Mcrriam  v.  Boston  etc,  R,  R,  Co,,  117  Mass. 
241.  Where  the  deed  of  a  married  woman  fails  as  a  conveyance  from  the 
noncurrence  of  her  husband,  it  is  ineffectual  for  all  purposes,  and  cannot  be 
relied  upon  as  an  estoppel  or  ground  of  recovery  in  a  subsequent  controverBy: 
Herman  on  Estoppel,  sec.  215.  A  reT>ayment  of  the  consideration  reoeived 
or  compensation  for  the  improvements  made  by  the  puxohaser  in  posse wion 
is  not  a  condition  precedent  to  the  wife's  right  to  recover:  Rua^eU  ▼.  Clemats, 
46  Penn.  St.  455;  OUdden  v.  Strupler,  52  Id.  400 
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Wilds  v.  Latton. 

[1  DSLAWABX  Oh.  296.] 

Av  Jxjvxcnosf  will  Lib  to  reBtrain  a  tenant  by  ekgii  from  tilling  a  farm 

ootttrmry  to  the  established  rotation  of  crops  on  it  and  oontraiy  to  the 

uige  of  that  part  of  the  oonntry. 
Wabtb  is  whatever  tends  to  the  destruction  of  the  inheritanoe  or  to  its  de- 

pgfriation  in  valne,  and  may  be  committed  of  land  as  well  as  in  honses 

and  timber. 

Bnx  for  an  injunction  to  stay  waste,  setting  forth  the  follow- 
ing facts:    The  complainants  and  two  of  the  defendants  were 
the  heirs  at  law  of  John  Wilds,  deceased.     Layton  was  in  pos- 
session of  certain  lands  belonging  to  John  Wilds,  as  tenant  by 
eleffU  under  two  judgments  recovered  against  J.  Wilds'  admin- 
istrator.    The  writs  of  elegit  under  which  Layton  held  had  been 
issued  after  the  return  of  the  viewers  that  the  lands  would  rent 
for  a  sum  sufficient  to  pay  the  liens  against  them  in  seven 
years.     The  bill  further  allied  that  Layton  received  the  rents 
but  appropriated  them  to  his  own  use  instead  of  applying  them 
in  discharge  of  the  debts,  and  that  he  was  disrega^ing  the  ro- 
tation of  crops  that  had  always  been  observed  in  tilling  the 
Linds  and  had  been  the  practice  prevailing  in  that  part  of  the 
country;  that  Layton  was  tilling  the  fields  faster  than  had  been 
customary,  to  the  great  waste  and  impovezishment  of  the  farm, 
and  faster  than  the  viewers  had  calculated  upon  in  estimating 
the  value  of  the  farms  under  the  extent;  and  that  Layton  being 
in  possession  under  legal  process  ought  to  observe  the  usual  ro- 
tation of  crops.     The  rotation  of  crops  alleged  was  conducted 
by  planting  but  one  third  of  the  farm  yearly  in  Indian  com  in 
the  spring,  and  seeding  the  same  in  wheat  in  the  fall,  and  by 
plftnting  different  thirds  in  successive  years,  whereas,  the  de- 
fendant Layton  was  proceeding  to  plant  two  thirds  of  the  farm 
in  TT^<1i<^n  com.     The  bill  prayed  an  injunction  to  restrain  the 
planting  of  Lidian  com  in  any  portion  of  the  farm  than  in  that 
which  in  the  regular  course  of  rotation  ought  to  be  tilled,  that 
the  rents  be  applied  in  discharge  of  the  debts  and  for  general 
relief. 

HaU,  for  the  complainants. 

BiDOKLT,  Chancellor,  granted  the  order,  assigning  the  follow- 
ing reasons,  viz:  I  am  of  opinion  that  it  would  be  waste  to  till 
the  farm  contrary  to  the  established  rotation  of  crops  on  it,  and 
eontrary  to  the  usage  of  that  part  of  the  country.    I  also  think 
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that  the  tillage  complained  of  was  contrary  to  good  hoflbandry; 
but  more  especially  was  it  improper,  as  on  the  degit  the  price 
and  extent  had  been  made  with  a  view  to  the  established  rota- 
tion of  crops.  Whatever  tends  to  the  destraction  of  the  inher- 
itance, or  to  its  depreciation  in  value,  is  considered  by  the  law 
as  waste,  and  may  be  committed  of  land  as  well  as  in  houses 
and  timber.  A  defendant  may  be  restrained  from  opening 
mines:  2Atk.  182--3.  So  an  injunction  may  go  to  restrain  a 
tenant  from  doing  damages,  and  from  removing  crops  and 
manure  except  according  to  custom  of  the  countiy:  16  Yes. 
jun.  173.  The  cultivating  or  using  of  land  in  a  grossly  unhus- 
bandlike  manner,  it  is  said  in  1  Mad.  Ch.  Pr.  138,  may  be  re- 
strained by  injunction.  Any  abuse  of  the  land  by  the  tenant 
which  tends  to  its  injuxy  ought  to  be  restrained.  The  working 
a  field  two  years  successively  in  Indian  com  is  reputed  to  be 
highly  injurious. 

In  the  case  of  Lord  Barnard,  Prec.  Ch.  454;  1  Eq.  Cas.  Ab. 
400;  cited  in  2  Harrison  Ch.  Pr.  182,  where  the  defendant  had 
defaced  the  mansion-house,  and  was  going  on  entirely  to  ruin 
it,  a  writ  of  injunction  was  granted,  and  a  commission  was  or- 
dered to  issue  to  six  commissioner^,  whereof  the  defendant  was 
to  have  notice,  and  to  appoint  three  on  his  part,  or  in  default 
thereof,  the  six  commissioners  to  be  named  ex  parte,  to  take  a 
view  and  to  make  a  report  of  the  waste  committed. 

Injunction  granted. 

Upon  the  issuance  of  an  injunction  to  restrain  a  trespass,  see  Jeroms  ^ 
Ro98,  11  Am.  Deo.  484,  and  note. 

A  case  containing  exactly  the  same  fEicts  as  in  the  principal  case,  so  far  aa 
the  nature  of  the  injury  to  the  soil  complained  of  is  concerned,  received  a 
different  exposition  in  Riduirda  v.  Torhtrt,  3  Houst.  172.  There  it  was  \^eld 
that  injudicious  or  ill  husbandry,  or  tilling  land  in  an  unhnsbandlike  man- 
ner, or  bad  farming  merely  *'  by  any  kind  of  a  tenant,"  whether  for  life  or 
for  years,  did  not  constitute  an  injury  to  the  inheritance  for  which  an  action 
for  waste  would  lie. 


Ex  Parte  Dixon. 

[1  DXLAWABB  CH.  2A1.] 

rHB  DxATH  ov  A  SoiST  JuDGMENT-DEBTOR  does  not  discharge  the  lands  of 
the  deceased  from  the  lien  of  the  judgment,  and  in  case  the  decedent 
were  the  principal  debtor,  hia  lands  alone  would  be  first  subjected  in 
equity  to  the  payment  of  the  debt,  so  as  to  bar  a  suit  by  the 
judgment-creditor  to  recover  satisfaction  out  of  the  lands  of  the  sui^ 
▼ivor,  a  surety. 
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MonoK  to  haTo  certain  funds  applied  in  satisfaotion  of  % 
judgment.  It  appeared  that  under  a  decree  of  this  court,  the 
lands  of  Thomas  Phillips  were  sold  to  satisfy  a  judgment  ob- 
tained ag^nst  him,  and  the  proceeds  paid  into  the  court;  thai 
there  was  more  than  was  necessary  to  discharge  that  judgment, 
whereupon  this  motion  was  made  to  have  the  surplus  applied 
in  payment  of  a  judgment  recovered  in  favor  of  one  Chandeler, 
to  the  use  of  Dixon,  against  John  Phillips  and  Thomas  Phil- 
lips, jointly.  The  motion  was  resisted,  and  a  ease  containing 
the  following  facts  submitted  for  the  opinion  of  the  chancellor. 
The  judgment  in  favor  of  Chandeler  was  on  a  bond  in  which 
John  Phillips  was  the  principal  and  Thomas  was  surety,  and 
was  obtained  against  them  jointly.  John  Phillips  afterwards 
died,  and  his  lands  were  sold  by  the  sheriff,  Haugbey,  pursu- 
ant to  an  execution  issued  under  a  junior  judgmeut  against 
John  Phillips  alone.  Dixon  instituted  suits  against  Haughey 
and  his  bondsmen  for  failing  to  apply  the  proceeds  of  the  sale 
of  John  Phillips'  land  to  the  satisfaction  of  Chandeler's  judg- 
ment. But  by  reason  of  the  insolvency  of  Haughey  and  his 
sureties,  the  judgments  against  them  in  Dixon's  favor  were  in- 
effectual.   Wherefore  payment  was  sought  through  this  motion. 

Brinclde^  in  support  of  the  motion. 

Wales,  for  a  subsequent  judgment-creditor  of  Thomas  Phil- 
lips, cordrcL 

RxDOELT,  Chancellor.  It  has  been  contended  by  Mr.  Brinckle 
that  by  the  death  of  John  Phillips  this  judgment  survived  and 
became  the  debt  of  Thomas  Phillips  alone;  that  it  ceased  to  be 
a  lien  on  the  real  estate  of  John  Phillips,  and  that  Dixon's 
executors  had  no  remedy  at  law  against  the  representatives  of 
John  Phillips,  nor  against  sheriff  Haughey;  and  further,  that 
as  Dixon's  executors  never  recovered  and  could  not  recover  the 
debt  from  the  sheriff  or  his  sureties,  he  has  a  better  title  in 
equity  to  receive  it  out  of  the  proceeds  of  the  real  estate  of 
Thomas  Phillips,  against  whom  the  judgment  survived,  than 
any  subsequent  judgment-creditor. 

I  doubt  extremely  the  position  that  the  lands  of  John  Phillips 
had  become  exonerated  of  this  judgment  by  his  death;  and 
that  the  whole  debt  fell  upon  Thomas  Phillips,  and  that  he 
and  hi6  real  estate  became  alone  chargeable  with  it.  By  our 
tct  of  assembly  for  taking  lands  in  execution  for  the  payment 
of  debts  (1  Del.  Laws,  109)  it  is  declared  that  all  lands,  tene- 
ments, or  hereditaments,  whatsoever,  within  this  government, 
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where  no  sufficient  personal  estate  can  be  found,  shall  be  liable 
to  be  seised  and  sold  upon  judgment  and  execution  obtained; 
and  this  provision  is  made  that  no  creditors  may  be  defrauded 
of  their  just  debts  due  to  them  from  persons  who  have  suffi- 
cient real  estate  to  satisfy  the  same.  This  judgment  in  the 
life-time  of  John  Phillips,  was  binding  on  his  real  estate,  which, 
by  the  act  of  assembly,  was  liable  to  be  seised  and  sold  upon 
an  execution  issued  thereon.  The  law  does  not  require  that 
the  execution  should  issue  in  the  life-time  of  the  debtor,  but  it 
must  be  issued  upon  the  judgment  which  binds  the  land;  and 
the  judgment  binds  the  land  until  it  is  satisfied,  or  until  the 
land  is  sold  upon  that  or  some  other  judgment.  All  the  lauds 
of  both  debtors  were  bound  by  the  judgment,  and  I  cannot 
perceive  how  this  express  provision  can  be  avoided  by  the  death 
of  John  Phillips.  If  by  his  death  this  judgment  were  to  sur- 
rive  against  Thomas  Phillips  alone,  it  might  so  happen  that  the 
u:t  of  assembly  would  be  entirely  defeated;  for  suppose  a 
prior  judgment  to  have  been  recovered  against  Thomas  Phil- 
lips, of  an  amount  greater  tban  the  value  of  his  whole  personal 
and  real  estate,  the  creditor  would  lose  his  debt,  although  John 
Phillips'  real  estate  was  sufficient  to  satisfy  it. 

In  England  lands  were  not  liable  to  execution  in  personal 
actions  for  debt  or  damages  except  in  the  case  of  the  king,  or 
where  the  chattels  of  the  debtor  were  not  sufficient  to  answer 
the  debt,  or  in  an  action  of  debt  against  an  heir  upon  an  obli- 
gation made  by  the  ancestor.  In  the  latter  case  the  reason 
was  that  the  goods  and  chattels  of  the  debtor  belonged  to  the 
executor  or  administrator,  and  if  the  lands  were.not  liable  in  the 
hands  of  the  heir,  the  creditor  could  liave  no  fruit  of  his  action: 
Herbert's  case,  3  Co.  11;  2  Bac.  Abr.  328-9,  Execution  A;  Plow- 
den,  440;  Hob.  60. 

The  statute  of  Acton  Bumell,  11  Edward  I.,  first  made  burg- 
ages devisable  liable  to  be  sold  upon  certain  recognizances 
therein  mentioned.  Soon  after,  in  13  Edward  I.,  the  statute  of 
merchants  followed,  which  made  it  lawful  for  a  debtor  to  sell 
his  lands  and  tenements  for  the  discharge  of  his  debts  (recogniz- 
ances) and  if  this  was  not  done  in  a  reasonable  time,  the  lands 
and  goods  of  the  debtor  might  be  delivered  to  the  merchant  by 
a  reasonable  extent,  to  hold  them  until  such  time  as  the  debt 
should  be  wholly  levied.  These  statutes  were  made  with  a  view 
to  commerce,  and  to  enable  the  merchant  to  secure  hia  debts  by 
the  recognizances  or  bonds  of  record,  and  afterwards,  on  failure 
of  payment,  to  subject  the  lands,  as  well  as  chattels,  to  execu- 
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lion.     In   the  same  year,   the  statute  of  Westmineter  2,   13 
Edward  I,  enacted,  that  "  when  a  debt  is  recovered  or  acknowl- 
edged in  the  kings  courts,  or  damages  awarded  it  shall  be  from 
beaceforth  in  the  election  of  him  that  sueth  for  su6h  debt  or 
damages,  to  have  a  writ  of  fieri  facias  unto  the  sheriff,  for  to 
levj  the  debt  of  the  lands  and  goods,  or  that  the  sheriff  shall 
deliver  to  him  all  the  chattels  of  the  debtor,  saving  only  his 
oxen  and  beasts  of  his  plow,  and  the  one  half  of  his  land,  until 
the  debt  be  levied  upon  a  reasonable  price  or  extent,  and  if  he 
be  pat  oat  of  that  tenement  ho  shall  recover  by  a  writ  of  novel 
disseisin,  and  afterwards  by  a  writ  of  re-disseisin,  if  need  be." 
This  last  is  the  first  statute  which  subjected  lands  to  execution 
on  a  judgment  or  recognizance  at  common  law.     The  two 
former  statutes  were  made  to  subject  lands  to  execution  to 
satisfy  certain  securities  created  by  them,  as  statutes  merchant, 
statutes  staple,  and  recognizances  in  nature  of  statutes  staple: 
Herbert'ts    cat^e,   3  Co.   11;    2   Bac.   Abr.   328,   Execution  A.; 
Threiheiw/  v.  Aehland,  2  Saund.  4«,  49,  part  1;  UnderhiU  v. 
Devereaux^  2  Siiund.  67,  68,  part  1,  and  the  notes  by  Sergeant 
Williams  to  that  case.    And  by  the  statute  of  Westminster  2, 
as  all  the  lands  are  bound,  a  joint  lien  shall  not  survive,  for  in 
executions  which  concern  the  realty  and  charge  the  lands,  the 
sheriff  cannot  do  execution  on  the  land  of  one  only:  8  Co.  14a. 
In  6  Com.  Dig.  775;  Pleader,  3  L.  3,  it  is  said,  that  <<if  the 
judgment  be  against  two,  and  one  dies,  a  scire  facias  shall  be 
against  the  survivor,  quare  execution  against  his  goods  and  a 
moiety  of  his  lands,  and  against  the  heir  and  terre  tenants  of  the 
deceased,  quare  execution  against  them  for  a  moiety  of  his  lands 
habere  non  debet,"    He  cites  Carth.  107.     In  Smart  v.  Edson^  1 
Lev.  30,  it  was  adjudged,  that  "  if  a  judgment  be  against  A. 
and  B.,  and  one  dies,  a  scire  facias  lies  against  the  survivor, 
and  the  plaintiff  may  proceed  against  him  as  to  the  personalty, 
or  he  may  proceed  against  the  survivor  and  the  heir  and  charge 
the  lands  of  both,  and  if  he  will  take  execution  on  the  lien  real 
the  charge  ought  to  be  equally  against  both  and  the  scire  facias 
against  both."    And  in  Pennoir  v.  Brace,  1  Salk.  320,  Holt,  C. 
J.,  held,  that  a  capias  or  a  fieri  facias  being  in  the  personalty, 
might  survive  and  might  be  sued  against  the  survivors  without 
a  scire  facias,  otherwise  of  an  eteffii,  for  there  the  heir  is  to  b 
contributory.    From  all  the  authorities  it  is  clear  that  a  persona 
execution  will  survive,  but  that  a  real  one  will  not:  See  3  Co. 
14;  4  Mod.  315;  4  Bac.  Abr.  417,  Scire  Facias,  o.  6;  and  the 
notes  in  Saunders,  before  referred  to. 
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The  Engliflh  statute  which  gives  the  degii  is  not  more  express 
in  charging  jadgments  on  land  than  is  our  act  of  assembl j; 
and,  indeed,  the  words  used  are  not  as  comprehensive  as  those 
of  the  act  of  assembly.  Upon  the  authorities  before  referred 
to,  and  upon  the  reason  and  intention  of  the  act  of  assembly, 
I  am  of  opinion  that  this  judgment  did  not  survive  against 
Thomas  Phillips  alone,  but  that  all  the  lands  originally  bound 
remained  liable  to  it  until  the  sale  was  made  by  sheriff  Haughey 
of  the  lands  of  John  Phillips  upon  the  judgment  of  John  and 
George  McCalmont;  and  then  the  money  in  Haughey 's  hands 
was  applicable  to  this  judgment,  and  was  a  satisfaction  of  it. 
At  that  time  the  lands  of  Thomas  Phillips  became  discharged, 
and  had  the  plaintiff  after  that  sale  attempted  to  recover  thd 
money  of  Thomas  Phillips,  a  court  of  equity  would  have  re- 
strained him.  I  can  have  no  doubt  that  in  equity  the  land  of 
John  Phillips  alone  ought  to  have  been  subjected  to  this  debt; 
and  that  if  a  recovery  had  been  at  law  against  Thomas,  John 
would  have  been  compelled  by  a  court  of  equity  to  reimburse 
him.  John  borrowed,  and  had  to  his  own  proper  use  the 
money  for  which  this  bond  was  given,  and  upon  which  this 
judgment  was  entered.  Thomas  was  his  surety  only.  In  such 
case,  a  court  of  equity  will  presume  a  mistake  in  point  of  fact, 
in  every  case  where  a  joint  obligation  has  been  given,  to  set  up 
the  debt  against  a  deceased  obligor:  See  8  Wheat.  214.  Upon 
this  principle  the  executor  of  Dixon  had  a  remedy  in  equity 
against  the  estate,  or  rather  the  representatives  of  John  Phil* 
lips,  and  the  sheriff  was  responsible  to  him,  on  the  sale,  for  the 
amount  of  the  debt.  The  executor  of  Dixon  can  take  nothing 
by  his  motion,  and  this  money  must  be  distributed  among  the 
other  judgment-creditors  of  Thomas  Phillips. 


When  One  or  Several  Ji7DGKENT-DEnEMDAin*8  dies,  satisfactiaii  may 
be  Bought  solely  by  seizmg  the  personB  or  levying  upon  the  personal  estates 
of  the  survivors,  in  which  cases  no  scire  /ados  is  needf nl  to  anthoriae  the 
issne  of  execution:  Wade  v.  NaU,  41  Miss.  248;  Howell  v.  Sldridffe,  21 
Wend.  678;  Thompson  v.  Bondurant,  16  Ala.  346;  Heama  v.  MeNail,  9 
Homph.  542.  But  the  lands  of  the  deceased  jadgment-debtor  are  chaigeable 
equally  with  those  of  the  survivor  for  the  satisfBotion  of  the  judgment: 
Herman  on  Executions,  sec.  84;  and  the  execution  may  be  levi  )d  upon  the 
real  as  well  as  upon  the  personal  estate  of  either:  Martin  v.  Branch  Btutk^ 
15  Ala.  594;  Hardin  v.  MeCatue^  53  Mo.  255;  Freeman  on  Exeout^'v^, 
sec.  36 
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(1  DsLAwm  Ob.,  388.] 

A  Cl41»x  nr  a  Will  direoting  the  ezeeaton  to  Bell  all  the  eetate  of  the 

teilator,  fM  and  penonal,  and  diatribate  the  proceeds  among  oertain 

named  legatees,  Teata  no  estate  in  the  ezeonton,  bnt  the  real  estate  de- 

ioenda  to  the  heirs  at  law. 
Tbb  Tbdr  in  tbb  ExacTTTOBS  to  sell  is  a  personal  confidenoe,  and  cannot 

be  ezecated  by  an  administrator  with  the  will  annexed.    Bnt  the  trust 

may  be  execnted  by  the  court,  where  the  property  given  and  the  objeota 

to  be  benefited  are  certain. 
T6  Maki  a  PxEiscT  Trrus  nnder  an  order  of  sale  made  by  the  court,  the 

heifa  at  law  of  the  testator  are  proper  parties,  and  must  be  decreed 

to  join  in  the  deed  of  conreyance. 
Whxrb  ah  Invaht  IB  Parit  to  a  suit  and  a  decree  ia  given  against  him, 

he  should  be  allowed  a  day  on  arriving  at  maturity,  to  show  cause 

against  such  decree. 

Bill  filed  by  the  legatees  and  adminifltrator,  o.  L  a.,  of 
Thomaa  Candy  against  the  heirs  at  law  of  Oandy,  setting  forth 
the  will,  wherein  was  a  clause  directing  the  executors  therein 
named  to  sell  all  the  real  and  personal  property  of  the  testator 
for  the  benefit  of  the  legatees.  This  portion  of  the  will  is  re- 
cited in  the  opinion.  The  executors  refused  to  qualify,  and 
this  application  was  made  to  have  the  will  of  the  testator  carried 
into  effect.  The  answers  admitted  the  execution  and  probate 
of  the  will,  and  bequests  therein  contained,  and  all  the  other 
facts  and  matters  set  forth  in  the  bill.  Sarah  0.  Brown,  an 
infant  niece  of  the  testator,  and  an  heir  at  law,  answered  by  her 
guardian  ad  liiem, 

H.  W,  Baie8,  for  the  complainants. 

Frame f  contra. 

BmesLY,  Chancellor.  This  case  has  been  submitted  to  the 
chancellor  upon  the  bill  and  answer,  without  debate,  and  with- 
ont  any  authorities  being  produced  to  him  on  either  side, 
and  it  seems  to  be  apparent  that  all  the  parties  in  this  suit  con- 
aider  it  to  be  a  matter  of  course  that  a  decree  should  be  made 
for  the  sale  of  the  real  estate  of  the  testator,  to  give  effect  to 
his  will.  One  of  the  defendants,  Sarah  C.  Brown,  who  is  one 
of  the  heirs  of  the  testator,  is  an  infant;  and  that  circumstance 
alone,  according  to  the  apparent  disposition  of  the  other  de- 
fendants, who  are  also  heirs  and  are  of  full  age,  has  made  it 
necessary  to  app]y  to  this  court  for  the  sale  of  the  land;  for 
had  the  whole  estate  descended  to  those  alone,  that  is,  to  the 

Am.  Dkc.  Vol.  XII  —1 


98  LoGSWOOD  V.  Stradlet.  [Delaware, 

heirs  of  full  age,  they  might  have  conveyed  the  land  without 
the  aid  of  this  court.  But  the  infancy  of  Sarah  0.  Bxown 
would  render  the  title  of  the  purchaser  under  the  other  heirs 
incomplete.  The  object  now  is  to  sell  the  land,  notwithstand- 
ing the  renunciation  of  the  executors  and  the  infancy  of  one  of 
the  heirs,  according  to  the  intention  of  the  testator  as  expressed 
in  his  will.  But  this  cannot  be  effected  finally,  so  as  to  conclude 
Sarah  C.  Brown,  the  infant;  for  the  answer  of  the  infant  by  her 
guardian  will  not  conclusively  bind  her. 

In  the  case  of  Wroiierly  v.  Brmdiah,  3  P.  Wms.  235,  note  e, 
it  was  ruled  by  Sir  Joseph  Jekyll,  that  where  a  defendant  puts 
in  an  answer  to  a  bill  brought  by  an  infant,  who  does  not  reply 
to  it,  the  answer  must  be  taken  to  be  true,  in  regard  that  the 
defendant,  for  want  of  a  replication,  is  deprived  of  an  oppor- 
tunity of  examining  witnesses  to  prove  the  answer,  and  he 
ought  not  to  suffer  from  such  omission  in  the  plaintiff.  But  in 
Legard  v.  Sheffield,  2  Atk.  377,  Lord  Hardwicke  said  that  an 
infant  can  admit  nothing,  and  therefore  his  not  replying  does 
not  affect  him;  and  he  directed  evidence  to  be  read  to  make  out 
a  pedigree  stated  by  a  defendant  in  his  answer,  the  infant 
plaintiff  not  replying  to  the  answer,  that  he  might  judge  whether 
it  WQS  clearly  made  out  that  the  defendant  was  an  heir  at  law. 
The  hearing  must  have  been  upon  bill  and  answer,  and  the 
answer  was  not  taken  as  true  against  the  infant.  And  in  Sirud' 
wick  V.  Pargiler,  Bunbury,  338,  an  infant,  it  was  ruled  that  no 
exceptions  could  be  taken  to  an  infant's  answer  put  in  by  his 
guardian,  by  which  he  could  not  be  concluded  and  might 
amend  when  he  came  of  age.  And  so,  in  Copeland  v.  Wheder^ 
4  Bro.  Ch.  256,  it  was  admitted  that  exceptions  will  not  lie  to 
an  infant's  answer. 

The  course  in  such  a  case  is  for  the  cause  to  proceed,  and, 
should  there  be  a  decree  against  the  infant,  to  give  him  a  day 
after  he  comes  of  age  to  show  cause  against  the  decree,  prc^ 
vided  he  has  such  cause.  By  this  will  of  Thomas  Oandy  the 
real  estate  is  not  devised  to  any  one,  but  has  descended  to  the 
heirs  at  law,  and  consequently  they  are  properly  made  parties; 
and,  according  to  the  authorities,  a  day  must  be  given  to  the 
defendant,  Sarah  C.  Brown,  who  is  an  infant.  In  Cook  v.  Par- 
tforut,  Prec.  in  Chan.  184;  2  Yern.  429,  on  a  bill  of  review,  an 
error  was  assigned  that  the  land  was  decreed  to  be  sold  pur- 
suant to  the  will,  without  giving  a  day  to  the  heir,  an  infant, 
to  show  cause  after  he  came  of  age;  but  this  was  held  to  be  no 
error,  because  the  land  was  devised  to  trustees,  so  that  nothing 
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descended  to  /the  infant,  and  there  was  no  decree  against  ^™ 
to  join,  and  the  trastees  might  have  sold  without  coming  to 
the  court  for  direction;  yet  it  is  there  said  that  if  they  do  come 
it  may  be  a  question  if  the  infant  ought  not  to  have  a  day  to 
show  cause;  but  it  was  not  needful  there  as  nothing  descended 
to  him,  nor  was  there  any  decree  against  him  to  convey.  In 
this  suit  there  will  be  a  decree  against  the  infant,  Sarah  C. 
Brown,  and  she  will  be  directed  to  join  in  the  conveyance. 
dearth  V.  CoUon,  cos.  iemp.^  Lord  Talbot,  198,  is  a  remarkable 
instance  of  the  parol  demurring.  An  estate  had  been  conveyed 
in  trust  to  be  sold  to  pay  debts  and  incumbrances  upon  it,  and 
then  in  trust  for  the  grantor's  own  right  heirs.  The  grantor 
died.  A  bill  was  filed  by  a  bond  creditor  for  the  sale  of  the 
estate  against  the  trustee  and  the  heir,  an  infant.  The  infant 
by  her  answer  insisted  that  being  an  infant  the  parol  ought  to 
demur  because,  although  it  was  a  trust  for  paying  off  incum* 
brances  which  then  affected  the  same,  yet  as  to  the  residue,  it 
was  only  assets.  The  lord  chancellor  thought  that  although 
in  this  case  it  would  be  to  the  infant's  prejudice  to  take  adyan- 
tage  of  the  law,  because  the  interest  would  outrun  the  rents 
and  profits  of  the  estate;  yet,  it  being  mentioned  in  the  plead- 
ings, he  said  he  could  not  avoid  ordering  it,  although  the  coun* 
sel  would  have  waived  the  objection.  And  so  an  order  was 
made  to  take  an  account  of  what  was  due  to  the  plaintiff,  but 
all  proceedings  to  stay  until  the  infant  defendant  came  of  age, 
aud  the  plaintiff  to  pay  all  parties  their  costs  except  the  infant, 
and  to  have  them  again  out  of  the  estate. 

In  niatchv.  Wilder,!  Atk.  420,  421,  it  was  adjudged  that 
whero  lands  are  devised  to  trustees  to  be  sold  for  payment  of 
his  debts,  and  the  heir  is  an  infant,  he  has  no  day  given  him; 
otherwise,  when  there  is  no  devise  expressly  to  any  particular 
person,  for  in  that  case  he  has  his  day.  There,  the  land  was 
not  expressly  devised,  and  it  was  directed  that  the  infant,  the 
custonuuy  heir  of  copy-hold  premises,  should  join  in  the  sale 
thereof  on  attaining  the  age  of  twenty-one  years,  unless  within 
fiix  months  after  he  shall  attain  such  age,  he  show  good  cause  to 
the  contrary,  and  the  purchaser  of  the  copy-hold,  in  the  mean- 
time, to  hold  and  enjoy  the  same.  Uvedale  v.  Uvedale,  3  Atk. 
117,  J.  W.,  by  his  will,  directs  his  real  estate  to  be  sold,  after 
his  wife's  death,  and  the  money  arising  therefrom  to  be  equally 
divided  between  B.  XT.,  and  five  other  persons.  Tl^e  bill  is 
brought  by  the  wife,  a  creditor.  B.  TJ.  is  an  infant,  and  as 
heir  at  law  to  the  testator,  had  the  legal  interest  in  the  estate. 
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Altiiougk  tbe  usuai  pxactioe  ia  for  the  parol  to  demur,  yet  it 
being  for  his  (B.  U/s).  ini^reet  that  the  estate  should  be  sold, 
and  as  in  this  case  there  was  a  trust  to  be  performed,  and  the 
court  can  see  to  the  proper  application  of  the  money.  Lord 
Hardwicke  decreed  a  sale,  but  declared  at  the  same  time,  that 
he  did  not  mean  by  this  direction  to  break  in  upon  the  rule  of 
parol  demurring. 

There  was  a  decree  of  foreclosure  against  an  infant  on  a 
mortgage,  with  a  day  to  show  cause,  in  Chodier  t.  Ashkm^  18 
Yes.  jun.  83,  but  this  has  been  altered  in  Mondey  v.  Mondey,  1 
Y.  &  B.  223,  where  an  order  was  made  directing,  in  case  the 
mortgagees  consent  to  a  sale,  an  inquixy  whether  it  would  be 
for  tbe  infant's  benefit:  See  Fountain  v.  Cain  db  Jeffs,  1  P. 
Wms.  504.  It  is  evident,  from  all  the  cases,  and  from  princi- 
ple, too,  that  when  the  estate  directed  to  be  sold  has  not  been 
devised  away,  but  has  descended  to  the  heirs  at  law,  they 
should  be  decreeded  to  join  in  the  sale  (an  infant  heir  after 
attaining  the  age  of  twenty-one  years),  and  that  a  day  should 
be  given  to  the  infant,  after  arriving  to  the  age  of  twenty-one 
years,  to  show  cause.  In  the  present  case,  the  testator  has  not 
devised  the  estate  to  any  one,  and  therefore  it  is  the  estate  of 
the  heirs;  and  the  sale  to  be  decreed  vrill  be  of  their  legal 
estate,  subject  to  the  trust  created  by  the  will  of  the  testator, 
and  for  the  purpose  of  having  the  trust  executed.  The  princi- 
pal question  under  this  will  is,  whether  this  is  a  trust  to  be 
executed  by  this  court,  or  whether  it  is  a  mere  power  which 
this  court  cannot  execute. 

The  testator  devised  thus:  **  It  is  my  will  that  my  ezeoutora 
hereinafter  named,  and  the  survivor  of  them,  do  sell  and  die* 
pose  of  all  my  estate,  real  and  personal,  wheresoever  and  what- 
soever, at  such  time  or  times  as  they,  or  the  survivors  of  them, 
can  do  it  to  the  best  advantage,  and  either  at  public  or  private 
sale,  as  they  or  he  may  think  in  thoir  or  his  discretion.  All 
moneys  arising  from  such  sales,  as  also  from  all  other  my 
estate  whatsoever,  I  direct  to  be  placed  out  and  kept  at  use,  on 
good  and  sufficient  landed  security,  for  the  benefit  of  the  here- 
inafter described  legatees;  and  after  the  payment  of  my  debts 
and  the  necessary  expenses  in  settling  my  concerns,  and  the  spe- 
cific legacy  above  mentioned,  then  I  will  that  all  the  rest,  residue 
and  remainder,  together  with  the  interest  which  shall  accumulate 
thereon,  be  divided  into  seventeen  equal  parts  or  shares,  three 
•of  which  parts  or  shares  I  give  and  bequeath  to  the  children 
of  my  eldest  sister,  Susanna   Stradley,  which  ate  now  bom 


Aag.  1825,]  LOGEWOOB  v.  STRiDUST.  101 

jmd  to  those  vhieli  ehall  liereaf tor  be  bom  to  her,  wiio  sfaall 
attain  to  the  age  of  tweDtj-one  years,  to  be  paid  to  them  when 
jmd  as  they  shall  seTerally  attain  that  age,  in  equal  shares,  as 
lenacntB  in  oonunon/'  So  he  gave  eight  parts  of  said  money 
and  interest  to  the  children  of  his  sister  Sophia,  bom  or  to  be 
born,  and  the  remaining  six  parts  to  the  diildren  of  his  sister, 
A.nn  Walker,  bom  or  to  be  bom,  and  then  he  provided  for  the 
death  of  any  of  the  children. 

By  the  renunciation  of  the  executors,  the  trost  has  not  been 
ezecoied,  and  the  administrator,  William  K.  Lookwood,  cannot 
execute  it  by  any  authority  he  now  possesses.  The  authority 
to  sell  was  given  to  the  executors.  It  was  a  confidence  placed 
in  them  by  the  testator.  It  was  personal,  and  cannot  be  per- 
formed by  the  adminiatrbtor.'/  "KT/J^'f.;  (7^2»^n^  ':^  P.  ."Vfms. 
306,  ivas  a  casb  Very  siniililis  to  Ihis^  '^  Tho?e,  i^ie  'tesLator  3e* 
vised  that  his  executors  should  sell  land,  and  with  the  money 
arisiiig  £rom  that  sale  and  the  surplus  of  his  personal  estate, 
should  purchase  an  annuity  of  one  hundred  pounds  to  J.  S.  for 
life,  out  of  which  she  should  maintain  her  children;  and  he 
gave  thirty  pounds  to  each  child,  to  be  raised  out  of  said 
annuity;  and  the  personal  estate  he  should  die  possessed  of, 
and  the  overplus,  he  gave  to  J.  S.,  and  made  B.  and  O.  execu- 
tors. The  testator  died,  and  the  said  J.  S.  died  within  three 
months  after.  The  executors  renounced.  Administration^ 
with  the  will  annexed,  was  granted  to  Yates,  the  plaintiff,  who 
was  also  the  administrator  of  J.  S.,  the  intended  annuitant. 
He,  with  the  children  of  said  J.  S.,  brought  the  bill  against  the 
heir  of  the  testator  to  compel  him  to  join  in  a  sale  of  the  lands^ 
and  it  was  decreed  that  the  land  should  be  sold.  Now,  if  the 
admiaostrator  could  have  sold  the  land,  no  bill  would  have  been 
biougfat,  nor  any  decree  made,  for  thai  puipose.  In  Penn^l- 
vania,  Moody's  Lessee  v.  Van  Dyke,  4  Binn.  81  [5  Am.  Dec* 
885],  it  was  adjudged  that  administrators  with  the  vdll  annexed 
could  not  sell  where  the  executors  had  renounced,  and  such  is 
the  law  here. 

As  the  executors  have  renounced,  and  as  Lockwood,  the  ad- 
ministrator with  the  will  annexed,  has  no  authority  to  sell,  this 
becomes  a  trust  to  be  executed  by  this  court;  for  this  land  and 
personal  estate  is  clearly  and  explicitly  given  to  the  children  of 
the  testator's  sisters.  The  master  of  the  rolls,  in  Fierson  v. 
OameU,  2  Bro.  Ch.  38,  says  that  Lord  Thurlow  in  EarUmd  v. 
Trigg^  1  Bro.  Ch.  142,  and  iu  Wynne  v.  Hawkins^  Id.  179,  has 
hud  down  the  true  principle,  that  where  the  property  to  be 
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given  is  certain,  and  the  objects  to  whom  it  is  given  are  certain, 
there  is  a  trust  to  be  executed :  See  2  Id.  226.  In  the  cases  of 
The  Duke  of  Marlborough  v.  Oodolphin,  2  Yes.  sen.  61;  Harding 
V.  Olynn,  1  Atk.  469;  Brown  v.  Biggs,  4  Ves.  jun.  708;  5  Id. 
495;  8  Id.  561,  and  in  many  other  cases  there  cited,  much  cod- 
troyersj  arose  on  the  non-execution  of  a  power  and  a  trust,  and 
on  the  difference  between  a  power  and  a  trust;  but  as,  accord- 
ing to  all  those  cases,  this  is  a  trust,  there  can  be  no  doubt  that 
the  court  can  cause  it  to  be  executed. 

A  decree  was  entered  for  the  sale  of  the  lands  and  premiaes 
described  in  the  bill,  to  be  made  by  William  K.  Lock  wood,  a 
trustee  appointed  for  that  purpose  by  the  chancellor;  and  that 
the  proceeds  of  such  sale,  after  the  payment  of  all  costs  in  the 
\  (paaaBe/shopl^']^^  applied  by  the  said  tnisiee  according  to  the 
.'trusts  of* th4}afit:will  and  teslQineidt  of  'ihomas.Candy,  deceased. 
The  decree  further  directed  that  the  heirs  at  law  of  the  testator, 
who  were  parties  to  the  cause,  should  join  with  the  trustee  in  a 
deed  conveying  the  premises  to  the  purchaser  thereof.  And 
with  respect  to  the  infant,  Sarah  C.  Brown,  who  was  one  of  the 
heirs  at  law,  it  was  decreed  as  follows: 

And  it  is  ordered,  adjudged  and  decreed  by  the  chancellor, 
that  the  said  Sarah  G.  Brown,  one  of  the  defendants,  do,  when 
she,  the  said  Sarah  C.  Brown,  arrives  at  the  age  of  twenty-one 
years,  convey  and  assure  to  such  purchaser,  his  heirs  and  as- 
signs forever,  by  a  good  and  sufficient  deed,  the  said  lands  and 
premises,  with  the  appurtenances,  and  that  she  acknowledge 
the  same  in  due  form  of  law.  And  it  is  ordered,  adjudged,  and 
decreed  by  the  chancellor,  that  this  decree  is  to  be,  and  shall 
be  binding  upon  the  said  Sarah  C.  Brown,  the  infant,  unless 
she,  the  said  Sarah  C.  Brown,  shall  in  six  months  after  she 
shall  attain  the  age  of  twenty-one  years,  being  served  with  pro- 
cess for  that  purpose,  show  unto  this  court  good  cause  to  the 
contrary;  and  in  the  meantime,  that  the  said  purchaser  do  hold 
and  enjoy  the  said  land  and  premises  with  the  appurtenances. 


Whether  the  Executob  takes  an  Interest  in  lands  xntrosted  to  him 
ander  a  will  to  sell,  or  is  clothed  merely  with  a  power  of  disposition,  is  said 
by  Williams  in  voL  1  of  Executors,  to  torn  upon  this  distinction:  "A  devise 
of  the  land  to  executors  to  sell  passes  the  interest  in  it,  but  a  devise  that  ex- 
ecutors shall  sell  the  land,  or  that  lands  shall  be  sold  by  the  executors  gives 
them  but  a  power. "  In  Romaine  v.  Ilendrickwn,  24N.  J.  £.  231,  the  chancellor, 
passing  upon  a  ciause  in  a  will  which  directed  that  the  testator's  family  should 
reside  upon  his  farm,  but,  that  in  case  the  executors  should  at  any  time  think 
it  more  advantageous  for  his  family  to  sell  the  farm,  then  to  sell  the  same, 
said:  *'  The  power  of  sale  is  not  one  that  is  to  be  exercised  on  the  happening 
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il  a  certain  event  or  at  a  given  time,  bat  is  wholly  diacietionary,  not  only  ai 
to  the  time  of  sale  bnt  as  to  whether  the  sale  shall  ever  be  made.  It  may 
■ever  be  ezerdaed.  It  is  a  power  and  not  a  tmst.  The  land  was  not  de> 
vised  to  the  execators,  and  in  the  meantime,  nntil  the  sale,  the  title  is  in  the 
hein  and  they  have  power  to  transfer  their  interest  in  it,  at  all  events,  so 
fsr  as  to  entitle  the  aUenee  to  all  their  rights,  whatever  disposition  should 
be  afterwards  made  of  it:  Den  v.  SnowhUl,  3  Zab.  447;  Dm  v.  CreveUng,  1 
Dateh.  449;  fferiteri  v.  TMUl,  Saxt  141;  Gai  v.  Flock,  1  Green's  Ch.  108; 
FbJte  V.  FUtke,  1  G.  R  Green,  478."  So,  also,  1  Sngden  on  Powers,  seos. 
132-134. 

A  PowxR  onrxN  TO  AN  BxxcuTOB,  by  name,  or  virtuie  officu,  to  sell  lands 
il  the  testator,  is  considered  by  the  ooorts  of  New  York  to  be  distinct  from 
the  aathority  conferred  npon  tiie  executor  by  the  will  to  manage  the  eetate, 
as  snch.  He  is  regarded  as  existing  in  a  two-fold  capacity,  that  of  trostee 
snd  that  of  executor.  Proceeding  according  to  this  view,  an  administrator 
with  the  will  annexed  has  only  the  powers  of  the  executor  in  his  official  char- 
acter,  and  not  those  bestowed  upon  him  by  reason  of  a  personal  confidence. 
And  in  conformity  with  this  idea,  it  is  not  held  to  make  any  difference 
whether  the  tmst  to  sell  was  given  to  the  executor,  naming  him,  or  was  given 
to  the  person,  indifferently,  who  happened  to  be  appointed  executor.  Judge 
Gowen,  delivering  the  opinion  of  the  court,  after  an  exhaustive  examination 
ef  the  principles  bearing  upon  the  point  before  him,  said,  in  the  leading  case 
in  New  York,  of  CmUdm  v.  Egerion,  21  Wend.  430,  439:  "So  far  from  feel- 
isg  no  doubt  that  the  administrator  may  convey  under  the  statute,  I  have 
been  unable  to  resist  the  conclusion  that  Mr.  Hart's  (the  executor's)  capacity 
as  the  donee  of  a  common  law  power  under  the  will,  not  being  that  of  an  ex- 
ecutor in  any  legal  sense,  it  cannot  be  made  the  subject  of  a  statute  which 
frofeeses  to  translate  the  power  of  an  executor  to  another."  The  statute 
here  referred  to  was  as  follows :  "  In  all  cases  where  letters  of  administration 
with  the  will  annexed  shall  be  granted,  the  will  of  the  deceased  shall  be  ob- 
serred  and  performed,  and  the  administrators  with  such  will  annexed  shall 
have  the  ri^ts  and  powers  and  be  subject  to  the  same  duties  as  if  they  had 
been  named  executors  in  such  will."  The  construction  placed  upon  this  sec- 
tion by  Judge  Cowen  was  after  some  hesitation  recognized  in  JRoome  v.  PJUl- 
6pg,  27  N.  Y.  357f  363,  and  finally  adopted  in  Dunning  v.  Ocean  National 
Bank,  61  N.  Y.  497.  In  this  last  citation  the  point  arose  upon  the  clause  in 
a  will  devising  a  certain  farm  to  '*  executor  hereinafter  named,"  upon  certain 
specified  trusts,  and  among  others,  to  mortgage  or  sell  the  same  as  "he,  the 
executor,  shall  deem  most  for  the  interest  of,"  etc.  An  administrator  with 
tkie  will  annexed  was  appointed,  in  the  consideration  of  whose  power  the 
doetrine  of  ConkUn  v.  Egerion  was  approved. 

OiHXR  States  interpreting  similar  sections  concezning  the  powers  of  ad« 
sunistrators  with  tho  will  annexed,  draw  a  distinction  between  the  cases 
where  the  tmst  to  sell  is  personal  in  its  nature,  and  those  where  the  power 
to  sell  is  without  any  special  confidence  in  the  person  named  as  executor. 
*'  Where  it  is  evident  from  the  will  that  a  personal  trust  is  created  "  a  trust 
to  executors  to  sell  lands  does  not  pass  to  the  administrators  cum  teaiamento 
emexo;  Andenon  v.  McOovjan,  42  Ala.  280.  Had  the  power  been  given 
nrtuU  officii^  it  seems  from  this  case  that  it  might  have  been  executed  by  the 
administrator.  So,  also,  Bailey  v.  Brovm,  9  R.  I.  79,  permitting  the  ad- 
Bunistrator  with  the  will  annexed  to  execute  the  trust,  where,  from  the  con- 
text of  the  will,  it  appeared  not  to  have  been  personal  in  its  nature.     In 
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PezinsylTaiua,  Ewxm  t.  Ckew^  71  Penn.  Si  47,  ftnd  in  Kentooky,  Skidii  t. 
Smithy  8  Boflh.  601,  the  adxniiiittiator  with  the  will  vmezed  may  lell  the 
buidB»  M  WM  directed  that  the  executor  shoiild  Bell,  and  no  line  ib  drawn 
between  the  troat  created  virtuU  ojku  of  the  execntor,  and  between  the 
tnist  based  in  personal,  confidence.  Such  also  appears  to  be  the  resnU  of 
the  examination  of  authorities  in  Brown  ▼.  ArmisUad,  6  Band.  09i;  and 
E€8Ur  ▼.  Better,  2  Ired.  Eq.  830.  In  Kidwell  v.  Brumagim,  32  CaL  436, 
the  court  applying  the  statute  oonferring  the  powers  of  execntors  upon  ad- 
mimstrators  cum  tettametUo  annexo  to  the  facts  before  them,  allow  the  sale 
by  the  administrator,  and  in  the  course  of  their  opinion  say  that  the  author- 
ity to  sell  given  by  the  will  did  not  die  with  the  executor,  but  that  ''it  was 
clearly  given  mrtuU  oJfleiL  " 

It  is  notioeable  that  in  all  these  deoisionSp  permitting  the  perf  ormaaoe  of 
the  trust  by  the  administrator,  the  courts  have  based  their  opinion  upon  a 
change  in  tiie  common  law  woriced  by  some  statute  similar  in  import  to  that 
which  received  the  attention  of  the  court  in  Conklin  v.  Iffferion,  21  Wend. 
430.  As  was  above  observed,  the  New  York  oases  do  not  allow  the  trust  to 
devfdve  upon  the  administrator  with  the  will  annexed.  But  to  prevent  the 
foiling  of  the  trusty  a  court  of  equity  will  appoint  a  trustee:  Soome  ▼.  PJUf- 
l9»0,  27  K.  Y.  368;  Dmmmgy.  Ocean  National  Bank,  61  LL  407. 


HUGHLETT  V.   HaBRIS. 

[1  Dsz^WABS  Cb.  349.] 

Wabti,  wno  HAT  HAVE  AciTOK  VOB.— At  the  time  the  waste  is  oommil 
the  party  must  have  title  to  the  Und,  to  sustain  his  action  fortheinjuiy. 

Full  Belief  is  Equitt  is  Given  to  prevent  a  multiplicity  of  suits,  where 
an  injunction  has  issued  to  restrain  a  wrong,  but  this  principle  is  limited 
to  cases  where  a  right  to  relief  exists  for  injury  already  done,  independ- 
ently of  the  injunction  to  prevent  future  injury.  Accordingly  a  judg- 
ment-creditor who  sues  out  an  injunction  to  restrain  waste  npon  land 
covered  by  the  lien  of  his  judgment,  and  pending  the  injunction  pnr- 
ohased  the  land  at  the  sheriff's  sale,  cannot  recover  for  the  waste  oom- 
mitted  prior  to  his  purchase. 

Bill  to  account  for  waste.  Hughlett  sold  the  premises  in 
question  to  B.  S.  Harris  in  1807  and  1808,  taking  for  the 
purchase-money  two  judgment  bonds,  upon  which  judgments 
were  entered.  B.  S.  Harris  died  in  1827,  having  previously 
conveyed  the  premises  to  his  two  sons,  defendants  herein. 
After  their  father's  death  the  sons  proceeded  to  make  many 
alterations  in  the  premises,  cutting  down  timber,  removing 
fences,  etc.  Whereupon  Hughlett  sued  out  an  injunction  to 
restrain  waste,  the.  judgments  being  still  unpaid.  Pending  the 
injunction  the  premises  were  sold  by  the  sheriff  to  satisfy  Hugh- 
lett's  judgments,  and  were  bought  in  by  him.  The  widow  was 
a  party  defendant.     The  answer  of  the  defendants  relied  chiaflj 
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opon  the  fact  that  at  the  time  complainant's  bill  for  an  injonc- 
tioa  was  filed,  he  had  no  title  to  the  premises. 

J7.  FP.  Boies  and  H.  Stout,  for  the  complainants. 
John  Jfl  Glaytariy  contra. 

JoHHS,  Sr. ,  Chancellor.  In  this  case  there  is  now  no  question 
to  be  decided  as  to  the  right  of  having  an  injunction  to  prevent 
waste.  It  was  obtained  and  has  had  its  designed  effect  to  pre- 
vent future  wrong,  or  waste,  as  it  is  called.  The  injunction 
was  permitted  to  continue,  and  since  it  was  issued  the  com- 
plainant has  obtained  the  title  to  the  land  and  the  possession. 

The  complainant  having  restrained  the  commission  of  further 
waste,  as  it  is  called,  now  seeks  to  obtain  an  account  of  the 
waste  done  for  the  purpose  of  thereafter  obtaining  a  decree  for 
the  amount  of  the  damages.  The  question  to  be  decided  is, 
whether  the  court  will  decree  an  account  to  be  taken  in  each  a 
case  as  this.  The  acts  alleged  to  be  done  and  complained  of 
were  done  by  the  persons  having  at  the  time  the  feeHsdmple  title 
to  the  lands,  and  the  person  now  claiming  an  account  then  had 
no  title.  I  can  find  no  case  in  the  books  to  warrant  a  decree 
for  an  account  in  such  a  case  as  this,  and  am  of  opinion  that 
the  complainant  is  not  entitled  to  such  a  decree.  The  principle 
laid  down  in  1  Madd.  Ch.  Pr.  149,  that  where  an  injunction  is 
obtained  to  prevent  a  wrong,  a  court  of  equity  will,  in  order  to 
prevent  a  multiplicity  of  suits,  proceed  to  give  full  relief,  must 
be  understood  to  apply  to  those  cases  where  the  pariy  has  not 
onlj  a  right  to  the  injunction  to  prevent  future  wrong,  but  also 
to  have  relief  in  a  court  of  equity  for  the  wrong  previously  done. 
To  extend  the  principles  further  would  bring  many  cases  into 
chancery,  which  properly  belong  to  the  courts  of  common  law. 

The  jurisdiction  of  the  court  of  chancery  in  England  has 
been  much  enlarged  by  modem  decisions,  and  if  those  decis- 
ions are  to  be  considered  law  in  this  state,  they  will  prostrate 
the  limits  fixed  by  the  act  of  assembly  (Del.  Dig.  103)  to  the 
powers  of  our  court  of  chancery.  When  it  becomes  neces^aIy 
I  shall  not  hesitate  to  express  an  opinion  as  to  the  limits  of 
ehaneery  jortediction  in  this  state.  But  in  this  case  that  will 
be  onneoeesary,  because  I  am  of  opinion  that  even  in  England 
the  court  of  chancery  would  not  decree  an  account,  and  afibrd 
relief  to  this  complainant,  he  having  no  title  to  the  land  at  the 
time  when  the  acts  complained  of  were  done  by  a  person  who 
then  had  the  fee-simple. 
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The  second  ground  of  defense,  the  want  of  equity  in  the  di- 
cumstanoes,  it  is  unnecessary  to  consider. 
Bill  dismissed  with  costs. 


A  Legal  Title  ik  the  Pladttiiv  is  Nbcessabt  to  rapport  an  action 
of  waste:  OUkU  ▼.  Treganza,  13  Wis.  472;  Whitney  v.  Morrow,  M  Id.  644; 
Loudon  ▼.  WarJieJd,  5  J.  J.  Manh.  196. 

In  Pennsyl^rania,  however,  it  ia  held  that  a  eeshU  que  trust,  after  attainug 
fall  age,  can  maintain  an  action  for  waste  against  the  tmstee,  withoat  fint 
obtaining  a  conveyance  of  the  legal  title:  WyarU  v.  Diefendqfer,  2  Grtntt 
334.  And  in  Woodman  v.  Oood,  6  Watts,  and  S.  169,  an  equitable  tenant 
for  life  was  considered  liable  in  an  action  of  waste  at  the  snit  of  a  holder  of 
the  legal  title  in  trost. 


LoFLAND   V.  MaULL. 

[1  Dblawabb  Oh.  8S9.] 

A  Debtor  is  Entitled  to  Set  Off  in  equity  pajrments  made  by  him  to 
discharge  indebtedness  of  the  plaintiff  to  third  person,  and  this  although 
the  debtor  showed  no  authority  to  make  the  payments. 

The  Onus  of  Proyino  the  existence  of  debts  sought  to  be  set  off  by  the 
defendant  is  not  thrown  upon  him  where  the  plaintiff  ezoepts  to  the 
defendant's  sworn  account  filed  in  answer  to  the  bill. 

IirrERjBBT  DOES  NOT  RUN  ou  the  Unpaid  purchase-money  stipulated  to  he 
paid  on  a  contract  for  the  sale  of  land,  where  the  terms  do  not  provide 
for  the  payment  of  interest,  nor  will  the  obtaining  possession  under  ths 
contract  create  an  equitable  obligation  to  pay  interest. 

Bill  for  an  accounting.     The  opinion  states  the  case. 

Robinson,  for  the  complainaut. 
J.  M,  Clayton  and  Layton,  contra, 

Johns,  Sr. ,  Chancellor.  The  bill  is  filed  by  a  vendor  of  land 
against  tbe  purchaser  for  an  account  and  for  the  recoveiy  of  a 
balance  of  the  purchase-money.  An  account  was  decreed  and 
taken,  from  which  it  appears  that  the  purchaser  has  paid,  within 
the  times  mentioned  in  the  written  contract,  the  whole  pur- 
chase-money and  thirty-two  dollars  and  thirty-two  cents  over. 
This  result  depends  upon  the  allowance  to  the  defendant,  as 
credits  in  the  account^  of  certain  debts  which  he  claims  to  have 
paid  for  the  complainant,  and  also  upon  his  not  being  chained 
with  interest  on  the  purchase-money  before  the  installments 
became  due.  The  complainant's  counsel  objects  to  the  account 
upon  two  grounds:  First,  that  a  part  of  the  debts,  if  paid, 
were  paid  without  authority;  and  that  these  being  deducted 
will  leave  a  balance  due  to  the  complainant.    And  he  insists 


July,  1830.]  Loflakd  t;.  Maull.  107 

that,  under  the  circumstances^  a  court  of  equity  will  give  him 
relief  by  a  decree  for  such  balance.    This  ground  of  objection 
raises  seTeral   questions:   1.  The  first  is  a  question  of  fact. 
Were  these  debts  paid  with  the  consent  or  approbation  of  the 
complainant  ?    It  is  not  positively  proved  that  the  complainant 
gave  a  written  or  verbal  authority  in  every  case;  yet  there  is 
sufficient  proof  to  satisfy  the  court  that  there  was  an  under- 
standing between  the  parties  as  to  the  payment  of  the  debts; 
and  if  the  debts  paid  were  just  debts,  it  is  the  opinion  of  the 
court  that  they  ought  to  be  allowed  as  credits  in  the  account. 
It  is  objected  that  there  should  be  proof  on  the  part  of  the 
defendant  as  to  the  existence  of  the  debts  prior  to  thoir  pay- 
ment; that  the  complainant  cannot  prove  their  non-existence, 
and  that  the  onus  probandi  is  on  the  defendant.     This  abjection 
is  not  sufficient.     If  difficulty  of  proof  exists,  it  is  from  the 
complainant's  own  act  in  prosecuting  his  claim  in  a  court  of 
equity.     It  might  indeed  have  been  necessary  for  him  to  come 
into  this  court  for  a  discovery  and  to  obtain  an  account  to  en- 
able him  to  recover  at  law.     But  after  an  account  he  might 
have  proceeded  at  law,  and  there  the  onus  probandi  as  to  the 
existence  of  the  debts  and  payments  would  have  been  on  the 
defendant.     The  complainant  has  chosen  to  proceed  to  a  final 
decree  in  this  court,  and  the  difficulty  is  one  of  his  own  creating. 
There  can  be  no  surprise  upon  the  complainant  in  this  case. 
The  exceptions  to  the  accounts  put  the  matter  in  issue.     It  is 
not  necessary  to  consider  precisely  how  far  the  account  is  to  be 
taken  as  evidence,  but  being  made  under  oath,  in  answer  to  the 
prayer  of  the  bill,  it  must  have  some  effect  as  evidence  with  re- 
spect to  matters  about  which  there  is  no  proof  to  the  contrary. 
2.  But  further,  with  reference  to  the  allowance  of  the  debts, 
there  is  another  question.     Is  proof  of  the  complainant's  au- 
thority for  their  payment  by  the  defendant  necessary  ?    Suppose 
it  to  be  the  case  of  purchase-money,  two  thousand  dollars,  pay- 
able in  five  installments,  without  any  stipulations  as  to  how  it 
should  be  paid.     Then  the  broad  question  would  be,  what  is 
payment?    Would  it  include  only  debts  paid  by  order  of  the 
complainant,  or  would  it  not  in  equity  extend  to  any  debt  ac- 
toally  due  from  the  complainant  and  paid  by  the  defendant? 
It  is  sufficient  to  say  that  the  complainant,  having  come  into 
this  court  for  its  aid,  must  do  equity.     And  if  debts  due  from 
him  have  been  paid,  he  will  be  required,  in  seeking  relief  here, 
to  allow  such  payments.     This  court  will  deal  with  the  case 
open  equitable  principles.     If  the  complainant  insists  upon  his 
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strict  legal  rights  under  the  articles  of  agreement,  his  remedy  is 
in  a  oonrt  of  law.  Under  this  view,  his  bill,  on  this  part  of  the 
case,  ought  to  be  dismissed  for  a  want  of  equity. 

Second.  The  next  objection  to  the  account  has  respect  to  the 
interest.  The  complainant  seeks  to  charge  the  defendant  with 
interest  from  the  date  of  the  articles.  This  claim  is  not  made 
on  the  ground  of  the  written  contract,  for  the  terms  of  the  con- 
tract do  not  warrant  it.  Nor  does  the  complainant's  counsel 
dispute  the  general  rule  of  law,  for  which  authorities  were  cited 
and  which  to  mj  knowledge  has  been  established  law  in  Dela- 
ware for  fifty  years,  that  interest  can  be  demanded  only  from 
the  time  mentioned  in  the  agreement.  The  interest  is  claimed 
to  run  from  the  date  of  the  articles,  on  the  ground  that  the  par- 
ties so  intended,  but  omitted  to  insert  a  provision  to  that  effect 
in  the  contract.  There  is  an  entire  failure  of  proof  on  this 
point.  Even  if  there  had  been  such  proof,  it  would  have  been 
necessary  to  consider  whether  parol  testimony  could  be  admian- 
ble  for  such  a  purpose.  But  the  interest  is  claimed  on  the  further 
distinct  ground  that  after  the  sale  and  bef  oro  the  purchase-money 
was  paid,  the  vendor  permitted  the  purchaser  to  take  possession 
of  the  land,  which,  it  is  insisted,  implies  an  agreement  on  the 
part  of  the  purchaser  to  pay  interest.  I  have  ezamioed  and  con- 
sidered the  authorities  cited  to  this  point,  and  am  of  opinion 
that  they  do  not  apply  to  such  a  case  as  this.  I  know  of  no 
rule  or  principle  of  law  out  of  which  such  an  obligation  could 
arise.  It  would  be  against  reason  and  common  sense.  The 
roason  assigned  for  such  an  obligation  is,  that  the  purohaser 
cannot  compel  a  conveyance  until  he  pays  all  the  purchase- 
money;  and,  therefore,  if  he  gets  possession,  it  is  a  oonsideni- 
tion  for  which  he  ought  to  pay  interest.  This  position  assumes 
what  is  not  true  in  fact.  The  contract  is  that  the  complainant 
shall  convey  "at  the  reasonable  request''  of  the  defendant. 
This  the  law  considers  to  be  forthwith  or  immediately.  .  The 
conduct  of  the  parties,  by  the  execution  of  a  deed  in  1824,  be- 
fore the  purchase-money  had  been  all  paid,  is  evidence  that 
they  understood  such  to  be  the  nature  of  the  contract. 

Again,  the  ground  taken  rests  upon  what  is  not  true  as  a 
principle  of  law,  viz. :  that  the  obtaining  possession  is  a  con- 
sideration which  creates  an  equitable  obligation  to  pay  interest. 
Consider  the  nature  and  effect  of  the  contract.  The  defendant 
became  the  owner.  He  had  the  equitable  title.  The  com- 
plainant, if  he  letained  the  title,  would  have  been  a  trustee  for 
the  defendant  and  accountable  to  him  for  the  profits.    It  is  too 
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abBQid  a  pzineiple  to  be  admitted^  and  is  oontraiy  to  equity, 
tiiat  if  the  defendant  took  poBBeaaion  of  his  own  property, 
which  it  -wms  lawfnl  for  him  to  do,  that  snoh  an  aet  should 
make  him  liable  to  pay  a  larger  snm  for  the  land  than  he  had 
agreed  to  jmj;  that  the  legal  effect  of  doing  a  lawful  act  of 
exercifling  a  right  by  possessing  himself  of  his  own  property, 
should  make  the  defendant  liable  to  pay  interest  beyond  and 
in  contradiction  to  the  express  torms  of  the  written  contract. 
I  am  of  opinion  that  the  claim  for  interest  cannot  be  sustained. 
The  exceptions  to  the  account  must  be  OTermled  and  the 
bill  diamiased  with  coste. 

Thb  Voluhtaxt  Patmemt  bt  tbb  BasNBAiiT  of  the  debte  of  the  com- 
pUiaant  would  not  oidiiuunly  entitle  the  defendant  to  set  off  suoh  paymenti 
Watennan  on  Set-ofi;  aeo.  413. 
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[1  VmLAWAMB  Ch.  416.] 

Patuiit  ov  TBI  PuBGHASX-MoNXTy  or  a  part  thereof  will  be  ooDaidered  a 
perioiittance  to  take  a  parol  contract  for  the  aale  of  land  oat  of  the  atat- 
nte  of  frands;  and  whenever  the  npn-performance  by  the  vendor  wonld 
be  a  fraad  upon  the  vendee,  each  contract  will  be  specifically  enforced. 
Bnt  anch  payment  mnat  be  clearly  made  in  ezeontion  of  the  contract. 

Past  Pxrformancs  mat  bb  Pboyed,  generally  by  parol;  bnt  the  payment 
of  money  being  an  equivocal  act^  the  fact  that  it  waa  paid  in  ezeontion 
of  the  contract  moat  either  be  admitted  or  proved  by  writing. 

Thb  Tbbjhb  of  thb  Ck>ifTBACT  may  be  proved  by  parol,  the  fact  of  a  part 
performance  having  been  first  estabUshed. 

Bill  for  a  specific  performance  of  a  parol  contract  for  the 
tale  of  land.  Complainant  alleged  that  the  defendant  agreed 
to  convey  to  complainant  a  half  interest  in  certain  lands  which 
the  defendant  was  about  to  receive  from  the  estate  of  his  father, 
then  deceased,  that  in  consideration  thereof  complainant  agreed 
to  pay  defendant  the  sum  of  three  thousand  seren  hundred 
and  fifty  dollars  by  conreyiDg  to  him  a  half  interest  in  the 
schooner  Tanner,  by  paying  half  the  amount  due  from  the 
estate  of  the  father  to  the  Farmers'  Bank  of  Delaware,  and  by 
paying  the  residue  on  the  execution  of  the  deed;  that  com- 
plainant had  paid  one  thousand  four  hundred  dollars,  and  had 
conreyed  the  half  interest  in  the  schooner  to  the  defendant; 
that  complainant  had  tendered  one  thousand  seven  hundred 
and  twenty-five  dollars,  the  residue  of  the  sum  agreed  to  be 
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paidy  and  had  demanded  a  deed  for  the  lands,  bat  that  the  de- 
fendant refused  to  accept  the  one  thousand  seyen  hundred  and 
twentj-five  dollars  or  to  give  the  deed.  The  bill  prayed  a  dis- 
covery, a  decree  of  specific  performance,  an  accounting  of  the 
rents  and  profits,  and  for  general  relief.  The  answer  admitted 
that  some  negotiations  for  the  sale  of  the  land  had  been  entered 
into  by  the  parties,  pending  which  one  thousand  four  hundred 
dollars  had  been  paid,  but  averred  that  no  contract  for  the  sale 
was  in  fact  ever  made,  the  parties  not  being  able  to  agree  upon 
the  terms;  and  offered  to  return  the  one  thousand  four  hundred 
dollars.  The  case  was  set  for  hearing,  and  much  evidence  in- 
troduced, the  material  portion  of  which  appears  from  the 
opinion. 

C,  S.  Layion,  for  the  complainant. 

E,  D,  CuUen,  contra, 

Johns,  Jr.,  Chancellor.  The  decision  of  this  case  appears  to 
me  to  depend  on  two  questions:  1.  Whether  there  has  been  a 
part  performance;  2.  If  there  has,  then  whether  the  terms  of 
the  parol  contract  as  set  forth  in  the  bill  are  clearly  proved. 

1.  As  to  the  first  question,  it  is  now  settled  that  equity  does 
decide  upon  equitable  grounds,  in  contradiction  to  the  positive 
enactment  of  the  statute  of  frauds,  and,  in  cases  of  part  per- 
formance, will  admit  parol  testimony  to  prove  the  terms  of  a 
parol  contract  relative  to  land:  Hovenden,  tit.  Spec.  Perf.  1,  2. 
The  ground  of  equitable  interposition  is  the  prevention  of 
fraud:  Vide  Fooscraft  v.  Lister^  CoUes  Pari.  Cas.  108;  Jeremy's 
Equity,  437;  2  Atk.  100;  1  Br.  Ch.  417;  1  Swanst.  181;  7  Yes. 
jun.  341;  3  Id.  39-40  and  note;  Parkhursi  v.  Van  Couriland, 
14  Johns.  15  [7  Am.  Dec.  427].  Whether  payment  of  part  of 
the  purchase-money  is  such  a  part  performance  as  takes  the 
case  out  of  the  statute  appears  to  be  an  unsettled  point,  and 
the  decisions  are  contradictory:  1  Madd.  C.  P.  879;  Sugd. 
Vend.  81-85.  The  early  decisions  upon  the  subject  are:  Lord 
Pengal  v.  Iio8s,  2  Eq.  Ca.  Ab.  46;  Seagood  v.  Meale^  Prec.  in 
CLan.  560;  Luke  v.  Morris,  6  Ch.  Ca.  135.  These  are  generally 
cited  as  authorities  to  the  point  that  it  will  not,  but  I  would  re- 
mark with  respect  to  them  that  they  are  adverted  to  in  subse- 
quent decisions  as  cases  in  which  only  a  small  sum  was  paid  as 
earnest,  and  in  3  Atk.  1;  3  Yes.  jun.  37;  4  Id.  720,  it  is  held 
that  part  payment  of  the  purchase-money  does  take  the  case 
out  of  the  statute  upon  the  principle  of  part  performance. 
These  decisions  have  been  objected  to  as  extrajudicial  by  9ug< 
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den,  and  as  being  nothing  more  than  du^.  He  lefets  to  one 
made  by  Lord  Redeedale  as  oondasiTe:  1  Sob.  &  Lef.  41. 
Upon  looldng  into  this  case  it  appears  to  me  the  contract  was 
in  writing,  **  the  sum  paid  was  in  the  agreement  stated  to  be  a 
deposit  and  interest  to  be  paid  if  possession  not  deliTcred," 
and  the  plaintiff  seeking  a  specific  performance  of  this  written 
contract  which  was  under  seal,  attempted  to  supply  by  parol 
proof  one  of  the  tenns  alleged  to  have  been  omitted.  It  is  true, 
in  this  case  Ijord  Bedesdale  does  take  up  the  question  whether 
part  paymient  is  jMirt  performance,  and  reasoning  upon  the  case 
hefore  him  and  its  circumstances,  concludes  therefrom,  and  also 
from  the  peculiar  phraseology  of  the  English  statute  of  frauds, 
that  part  payment  of  purchase-money  does  not  take  the  case  out 
of  the  statute  of  frauds,  for  he  says  the  great  reason  as  I  think 
why  part  payment  does  not  take  such  agreements  out  of  the 
statute  is,  that  the  statute  has  said  that  in  another  case, 
viz. :  with  respect  to  goods,  it  shall  operate  as  part  performance. 
And  the  courts  have  therefore  considered  this  as  excluding 
agreements  for  lands,  because,  it  is  to  be  inferred,  that  when 
the  legislature  said  it  should  bind  in  the  case  of  goods,  and 
were  silent  as  to  the  case  of  lands,  they  meant  that  it  should 
Dot  bind  in  the  case  of  lands.  As  this  distinction  does  not  exist 
in  our  act  of  assembly  about  contracts  and  assumptions,  which 
i^  the  act  relied  on  by  the  defendant  in  this  case,  it  may  be 
questioned  whether  Lord  Bedesdale's  opinion  can  have  any  in- 
fluence, especially  as  his  reason  does  not  apply. 

So  far  as  I  haye  been  able  to  trace  the  question  in  the  Ameri- 
can decisions,  upon  the  point  of  part  payment,  they  accord  with 
the  decisions  and  dicia  of  Lord  Hardwicke  and  Lord  Bosslyn. 
In  the  case  of  Weimore  t.  White,  2  Cai.  Cas.  [2  Am.  Dec.  823], 
Thompson,  J.,  in  delivering  the  opinion  of  the  court,  says  ex- 
pressly that  payment  of  the  consideration-money  had  always 
been  held  as  a  part  performance.  Judge  Beeyes,  under  the 
title  "  Powers  of  Chancery,"  in  his  treatise  on  Domestic  Rela- 
tions, has,  after  stating  the  conflicting  decisions  on  this  point, 
remarked,  in  his  peculiar  manner:  *'  That  if  it  be  no  fraud  to 
receiye  another's  money  on  the  footing  of  a  parol  agreement, 
aad  then  to  refuse  the  fulfillment  of  the  agreement,  then  in  the 
cases  in  Prec.  in  Chan.,  Eq.  Cas.  Ab.,  and  Sch.  &  Lef.,  are 
correct,  supposing  the  goyeming  principle  of  the  intexference 
of  chancery  was  to  preyent  fraud;  but  if  it  be  fraud  so  to  do, 
then  they  are  incorrect,  and  the  cases  in  Yem.,  3  Atk.,  and  4 
Yes.  Jan.  are  correct,  which  proceed  on  the  ground  that  the 
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preventioii  of  fraud  was  the  reason  why  they  were  snppoaed 
not  to  be  within  the  statate/'  Washington,  J.,  in  the  case  of 
Thompson  y.  Ibdd,  1  Peter's  Cr.  G.  888,  says:  ''  Although  it 
should  be  admitted  that,  under  all  the  circumstances  of  this 
case,  payment  of  a  part  of  the  purchase-money  will  amount  to 
a  part  performance,  still  it  should  appear,  beyond  all  reason- 
able doubt,  that  the  payment  was  understood  by  the  parties  to 
haye  been  so  made  and  intended."  This  opinion  of  Washing- 
ton, J.,  accorded  with  the  principles  laid  down  in  Powel  on 
Contracts,  and  1  Bac.  Ab.  74,  tit.  Agreement.  I  will  refer  to 
what  is  said  by  Bacon  on  the  subject  of  part  performance,  as  it 
recognizes  essential  principles  and  states  the  rule  of  evidenoe 
with  respect  to  the  payment  of  purchase-money.  Under  the 
title  of  Agreement,  yol.  1,  73,  Bacon  says:  *'  There  are  several 
cases  in  which  it  has  been  held  that  a  parol  agreement  in  part 
executed,  shall  be  performed  in  the  whole;  but  as  those  cases 
are  not  exactly  stated  or  well  reported,  it  will  be  sufficient  to 
mention  what  seems  to  be  the  sense  of  them,  and  what  with 
any  justness  can  be  collected  from  them,  that  if  an  agreement 
be  made  concerning  lands,  though  not  in  writing,  and  the  party 
by  whom  it  was  made  receives  dl  or  part  of  the  money,  equity 
will  compel  a  specific  performance  of  the  whole  agreement; 
because  this  is  out  of  the  statute,  which  designed  to  defeat  such 
agreements  only  no  part  whereof  were  carried  into  execution, 
and  set  up  merely  by  parol;  for  that  was  the  occasion  of  frauds 
and  perjuries,  that  persons  used  to  impose  verbal  agreements 
upon  others,  and  by  such  false  oaths  charge  the  parties  in 
equity  to  perform  such  agreements,  though  they  had  never  been 
made;  and  therefore  the  mere  parol  proof  of  such  agreements 
concerning  lands  cannot  be  admitted  in  a  court  of  equity;  but 
where  the  price  is  paid,  there  it  doth  not  stand  upon  the  parol 
proof  of  the  agreement  only,  but  upon  the  execution  of  part  of 
the  agreement,  which  is  evidence  that  the  agreement  waa  really 
made;  and  therefore  there  is  the  saine  reason  that  the  plaintiff 
in  equity  should  hate  the  land  for  his  money,  as  it  is  that  he 
should  deliver  the  goods  where  he  has  received  the  money;  but 
the  doubt  in  these  cases  is  what  shall  be  a  proof  of  the  receipt 
of  the  money. 

"  Thus  far  it  seems  certain,  that  if  the  defendant  in  his  answer 
conf esseth  the  receipt  of  the  money  for  that  purpose  in  the  bill, 
or  if  he  denies  the  money,  and  it  be  proved  upon  him  by  writ- 
ing, as  by  letter  under  his  hand,  or  other  written  evidence,  he 
shall  be  obliged  specifically  to  porf  orm  the  whole  agreement, 
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because  he  hath  carried  part  into  execution,  but  if  the  defendant 
confesses  the  receipt  of  the  money,  but  says  that  he  boirowed 
it  from  the  plaintiff,  and  that  he  had  it  not  in  execution  of  that 
agreement,  there  he  turns  the  proof  of  the  agreement  upon  the 
plaintiff,  and  then  the  plaintiff  must  proTe  the  receipt  of  the 
money  by  tbe  defendant  for  the  purpose  in  the  bill,  by  some 
written  agreement,"  for  parol  evidence  as  to  the  receipt  of  the 
money  seems  to  be  as  much  excluded  by  the  statute  as  parol 
evidence  relating  to  the  agreement. 

From  the  investigation  of  the  several  decisions,  I  come  to  the 
conclusion,  that  there  mav  be  cases  in  which  paymf^nt  of  the 
whole,  or  part  of  the  purchase-money,  will  amount  to  perform- 
ance of  a  parol  contract  concerning  lands,  and  whenever  the 
non-performance  on  the  part  of  the  vendor  after  receiving  the 
purchase-money,  or  a  part  thereof,  would  put  the  party  into  a 
situation  that  is  a  fraud  upon  him,  unless  the  agreement  is  per- 
formed, the  court  upon  the  principle  of  preventing  fraud  should 
decree  a  specific  performance,  provided  the  terms  of  the  agree- 
ment can  be  satisfactorily  ascertained,  that  is,  the  agreement  as 
set  forth  in  the  bill.  The  act  relied  as  part  performance  should 
be  such  as  would  not  have  been  done  independent  of  some  con- 
tract or  agreement  relative  to  land;  because,  as  you  are  from 
the  act  performed  to  infer  a  contract,  it  must  therefore  be  an 
act  of  that  description  which  will  not  admit  any  other  inference. 
I  would  further  remark,  that  the  act  must,  to  a  certain  extent, 
be  a  joint  act,  or  such  as  deariy  indicates  mutual  assent.  Thus, 
entering  into  the  possession  of  lands  as  owner,  and  with  the 
consent  of  the  vendor,  has  uniformly  been  considered  and  ad- 
mitted to  be  part  performance,  and  being  evidence  per  se  of  an 
agreement  for  and  concerning  the  land,  the  party  seeking 
specific  performance  is  permitted,  by  parol,  to  prove  the  terms. 
This  act  of  the  vendee,  in  entering  upon  the  land  and  taking 
possession  thereof  as  owner,  with  the  assent  of  the  vendor,  is 
considered  as  in  execution  of  an  agreement,  and  therefore  a  part 
performance,  but  acts  which  are  only  preparatory,  such  as  giv- 
ing directions  for  conveyauces,  taking  a  view  of  the  estate  or 
putting  a  deed  into  the  hands  of  a  solicitor  to  prepare  a  convey- 
ance, are  not  considered  part  performance:  Clerk  v.  Wright,  1 
Atk.  12;  6  Bro.  Par.  Cas.  45;  8  Bro.  Ch.  400;  1  Madd.  C.  P.  381. 

So,  likewise,  where  there  was  a  parol  agreement  for  a  com- 
promise and  a  division  of  the  estate  by  arbitration,  acts  done 
by  the  arbitrators  towards  the  execution  of  their  duty,  such  as 
surveying,  etc.,  were  not  considered  as  acts  of  part  perform* 
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ance:  6  Yes.  jan.  41.  And  where  there  was  a  parol  agreemeni 
for  the  purchase  of  a  lease,  and  that  upon  the  plaintiff  procur- 
ing a  release  of  right  from  a  stranger,  the  defendant  wooU 
conyey,  and  the  plaintiff  procured  the  release  for  a  Taluabla 
consideration,  this  was  held  not  to  be  a  part  performance  en- 
titling the  party  to  a  specij&c  performance:  2  Cox,  271.  Theea 
cases,  and  particularly  the  last,  clearly  evince  the  principle, 
which  is  essential  to  constitute  an  act  of  part  performance;  the 
thing  done  must  be  as  before  stated,  in  execution  of  the  con- 
tract, and  not  as  preparatory  or  as  inducement:  See  GevtiMT. 
Salder,  2  Desaus,  190.  Hence  has  arisen  the  difficulty  with 
respect  to  the  payment  of  money,  not  being  such  an  act  as  of 
itself  is  conclusive;  for  it  may  have  been  made  for  a  purpose 
different  from  that  alleged;  and  if  the  party  paying  can  prove 
by  parol  the  fact  of  payment  and  the  object,  then  it  is  apparent 
the  door  is  open  to  perjury  and  fraud;  and  the  statute  would  be 
rendered  useless  and  its  provisions  defeated.  This  has  no  donbi 
given  rise  to  the  opinion  that  the  payment  of  money,  either  in  paii 
by  way  of  earnest,  or  in  full,  for  the  purchase,  is  not  a  paii 
performance.  If  the  fact  is  to  be  established  by  parol,  then  I 
should  consider  the  opinion  to  be  well  founded;  but  if  the  fact 
of  payment  is  connected  with  the  concurrent  act  of  the  vendor 
receiving  and  appropriating  the  money  paid  as  purchase-money; 
and  this  appears,  either  by  the  defendant  in  his  answer  confess- 
ing the  receipt  of  the  money  for  that  purpose,  as  charged  in 
the  bill;  or  if  denied,  it  be  proved  upon  him,  by  writing,  as  by 
letter  under  his  hand,  or  other  written  evidence;  or,  if  the  de- 
fendant confesses  the  receipt  of  the  money,  but  says  he  bor- 
rowed it  from  plaintiff,  and  had  it  not  in  execution  of  the  agree- 
ment, then  if  the  plaintiff  proves  the  receipt  of  the  money  by 
the  defendant,  for  the  purpose  alleged,  by  some  written  agree- 
ment; in  all  such  cases,  and  upon  every  principle,  it  seems  to 
me,  that  such  a  fact  thus  appearing,  would  be  conclusive  evi- 
dence of  an  existing  agreement  of  which  it  was  part  perform- 
ance, and  which  the  defendant  having  carried  part  into  exe- 
cution, should  be  compelled  specifically  to  perform  the  whole. 
In  the  case  now  under  consideration,  the  complainant  in  his 
bill  has  charged  the  payments  as  made  on  account  of  the  pur- 
chase-money in  execution  of  the  agreement  set  forth.  The  de- 
fendant, in  his  answer,  admits  the  receipt  of  the  money,  as  an 
advance  pending  the  treaty  for  sale;  but  denies  that  said  ad- 
vances were  a  part  performance  of  an  agreement  to  sell  and 
convey  the  said  real  estate,  or  any  part  thereof,  to  complainant' 
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and  also  admits  the  two  receipts.  As  the  answer  here  admits 
the  receipt  of  the  money,  and  denies  that  it  was  in  part  per- 
formance,  we  must  recur  to  the  receipts  of  March  10, 1832,  and 
April  17,  1832,  which  are  admitted  by  the  defendant,  and 
proved  by  the  witnesses,  to  be  signed  by  him.  These  receipts 
unequiTocally  establish  the  fact  of  part  payment,  to  the  amount 
of  one  thousand  four  hundred  dollars,  nearly  one  half  the  pur- 
chase-money, as  set  forth  by  the  complainant  in  his  bill.  The 
defendant  has  also  admitted  the  proceedings  in  the  orphan's 
court,  relative  to  the  acceptance;  and  has  not  denied  the  matter 
stated  by  the  complainant  as  to  the  inducement  for  his  entering 
as  surety  in  the  recognizance. 

The  equity  of  the  complainant,  as  thus  presented,  is  strong;  and 
a  case  could  not  occur  more  in  accordance  with  the  rule  as 
laid  down  by  Bacon,  than  that  which  appears  from  the  two  re- 
ceipts. The  defendant  by  the  first  receipt,  dated  March  10, 1832, 
has  not  only  acknowledged  the  receipt  of  eight  hundred  dollars, 
but  also  says  '*  which  is  in  part  pay  of  the  mill  property  in  Mid- 
dleford,  which  I  promise  to  deed  when  called  on."  The  proceed- 
ings in  the  orphan's  court  of  the  same  date  show  the  property  and 
the  acceptance  by  the  defendant,  and  fix  the  quantity.  Thus  the 
subject-matter  of  the  parol  contract,  and  to  which  the  receipts 
refer  by  name  as  the  mill  property  in  Middleford  is  ascertained; 
a  moiety  of  which  the  defendant  by  said  receipt  declared  he  had 
sold  to  complainant;  and  by  the  acceptance  it  is  proved  to  be  two 
thirds  of  the  residue  of  the  Middleford  property,  which  defend- 
ant accepted  at  the  valuation,  a  moiety  or  half  part  of  which  he 
sold  to  the  complainant.  This  is  a  question  which,  as  it  relates 
to  the  terms  of  the  contract,  will  be  hereafter  considered,  and 
properly  belongs  to  the  second  question  to  which  I  will  now 
advert;  and  under  the  circumstances  of  the  case,  being  of  opin* 
ion  that  the  payments  on  account  of  the  purchase-money,  made 
and  proved  as  aforesaid,  are  such  acts  as  amount  to  part  per* 
formance,  I  will  now  take  up  the  second  question,  viz.,  whether 
from  the  testimony  in  the  case,  the  terms  of  the  agreement  set 
forth  in  the  bill  are  clearly  proved. 

2.  It  l)eing  the  settled  rule  of  the  court  of  chancery  that 
where  a  contract  relating  to  an  interest  in  lands  has  been  exe- 
cated  by  one  party,  or  carried  partly  into  execution,  it  may  be 
proved  by  parol  evidence,  and  specific  performance  decreed,  in 
order  that  one  side  may  take  advantage  of  the  statute,  to  be 
guilty  of  fraud:  1  Yes.  sen.,  221,  291;  2  Johns.  221,  573,  587; 
I  Serg.  &  R.  80;  5  Day.  10;  FarLhurst  v.  Van  Courtlandl.  14 
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Johns;  16  [7  Am.  Dec.  427];  and  as  I  was  of  opinion  that  the 
part  payment  of  the  porohase-money  is  a  part  performaQce  of 
the  contract  set  forth  in  the  bill,  the  next  consideration  is 
whether  that  contract  is  made  out  by  clear  and  satisfactoxy 
proof.  Upon  this  subject,  Sugden  in  his  Treatise  on  Yendora, 
i6.  remarks:  "  It  may  happen  that  although  an  agreement  be 
in  part  performed,  yet  the  court  may  not  be  able  to  ascertain 
the  terms,  and  then  it  seems  the  case  will  not  be  taken  out  of 
the  statute.  If,  however,  the  terms  be  made  out  satisfactorily 
to  the  court,  contrariety  of  evidenoeis  not  material:  1  Yes.  sen. 
S21;  and  the  court  will  use  its  utmost  endeayors  to  get  at  the 
terms  of  the  agreement:  2  Yes.  jun.  243;  2  Sch.  &Lef.  1;  5  Yin. 
Ab.  528^  PI.  40;  Id.  522,  PL  38;  6  Yes.  jun.  470;  3  Br.  Oh.  139; 
i  Soh.  &  Lef.  22.  In  Boardman  v.  Mostyn^  6  Yes.  jun.  470, 
Lord  Eidon  says:  "  Perhaps  if  it  was  res  iniegra^  the  sound- 
•st  rule  would  be  that  if  the  party  leaves  it  so  uncertain,  the 
agreement  is  not  taken  out  of  the  statute  sufficiently  to  be 
enforced;  but  in  all  the  cases  in  equity,  the  court  has  at 
least  endeavored  to  collect,  if  it  could,  what  were  the  tenns 
ttie  parties  have  referred  to.''  Sugden  on  Yendors,  89,  aftez 
stating  a  case  lately  decided  by  Lord  Manners,  and  remark- 
ing that  great  reluctance  had  been  manifested  in  canying 
parol  agreements  into  execution  on  the  ground  of  part  per- 
formance, where  the  terms  do  not  distinctly  appear,  observes 
that  notwithstanding  the  case  decided  by  Lord  Manners,  there 
appears  to  be  abundant  authority  to  prove  that  the  mere  dr- 
•umstance  of  the  terms  not  appearing,  or  being  controverted  by 
the  parties,  will  not  of  itself  deter  the  court  from  taking  the 
best  measures  to  ascertain  the  real  terms.  And  Sugden  furthei 
remarks,  that  it  can  rarely  happen  that  an  agreement  cannot  be 
distinctly  proved  where  the  estate  is  absolutely  sold.  Most  of 
the  eases  on  this  head  have  arisen  on  leases,  where  the  cove- 
nants, etc.,  are  left  open  to  future  consideration.  If,  from  the 
testimony,  it  is  difficult  to  ascertain  the  terms  of  the  agree- 
ment, the  court,  to  remove  all  doubts,  may  direct  an  issue. 

Hence,  in  the  case  now  before  the  court,  if  I  am  correct  in 
the  opinion  I  have  expressed  on  the  first  point  as  to  part  per- 
formance, then  it  would  be  incumbent  on  the  court  to  ascertain 
the  terms  of  the  contract;  or,  if  this  could  not  be  done,  to 
direct  an  issue  as  to  such  facts  as  may  not  be  clearly  proved  or 
established.  The  only  fact  about  which  there  can  be  a  doubt 
in  the  present  case,  is  the  price.  The  subject-matter  of  the 
eontract,  and  the  quantity  thereof  sold  and  for  which  the  de- 
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fendant  promised  io  give  a  deed  on  demand,  I  oonsider  eetfcled 
beyond  all  controversy,  by  the  Teoeipts  signed  by  defendant  and 
bearinii:  dftte  Marob  10, 1832,  and  April  17, 1832;  and  their  oper- 
ation and  extent  are  fully  and  uneqaivocally  ascertained,  whem 
taken  in  connection  with  the  proceedings  relative  to  the  ac- 
ceptance of  said  real  property  by  defendant  in  the  orphan^ 
court  of  Sosaex  county,  and  with  the  testimony  of  Boyce  and 
Elligood,  the  defendant  having  by  the  acceptance  acquired  a 
title  to  two  thirds  of  the  real  estate  of  his  father,  Thomas 
Townsend,  deceased,  described  as  the  mill  property  in  Middle- 
ford;  also,  by  the  receipts  dated  March  10  and  April  17, 1832, 
defendant  acknowledges  to  have  received  the  sums  mentioned 
in  the  first  receipt  in  part  pay  of  the  half  of  the  mill  property 
in  Middleford,  which  he  promised  to  deed  when  called  on;  by 
the  second  receipt  he  says,  '*  in  part  pay  of  the  one  half  of  tka 
Ifiddleford  property  which  I  have  sold  him.''  Thus  much  f^ 
pearing  to  the  court  by  these  receipts,  which  are  proved  in  the 
cause,  and  not  even  denied,  except  evasively,  as  to  their  import, 
in  the  answer,  I  shall  proceed  to  the  inquiry  whether  the  testi- 
mony satisfactorily  establishes  what  was  the  consideration 
agreed  upon. 

The  complainant  in  his  bill  sets  forth  the  consideration,  and 
alleges  the  same  to  be  three  thousand  seven  hundred  and  fifty 
dollars;  and  then  proceeds  to  state  the  manner  in  which  it  was 
agreed  he  was  to  pay  the  same  to  defendant.  The  defendant, 
in  Lis  answer,  denies  that  any  sum  ever  had  been  in  fact  agreed 
upon.  The  answer  thus  positively  deuying  the  fact,  unless  the 
same  is  established,  either  by  the  testimony  of  two  witnesses  or 
of  one  corroborated  by  circumstances,  the  denial  in  the  answer 
mnst  be  conclusive.  As  this  is  one  of  the  essential  terms  of  an 
agreement,  and  necessary  to  be  ascertained,  I  will  advert  to 
the  testimony. 

The  first  witness  on  the  part  of  the  complainant,  the  defend- 
ant not  having  taken  any  testimony,  is  Capt.  Boyce,  who  in  his 
deposition  states,  "that  the  defendant,  in  the  month  of  April 
or  May,  1832,  informed  him  he  had  sold  half  of  the  Middleford 
nulls  and  property  to  complainant,  and  purchased  the  schooner 
Tanner  and  scow  from  him  for  six  hundred  and  twenty-five  dol- 
lars; price  of  real  property  not  stated;  that  he  could  have  got 
more  for  said  property  than  he  had  agreed  to  let  Robert 
Houston,  complainant,  have  it  for."  Now,  it  does  appear,  that 
although  no  price  was  stated  by  the  witness,  yet  his  testimony 
IToves  two  facts,  viz. :  that  the  defendant  had  sold  half  of  said 
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property  to  the  complainant,  and  for  a  conaideration  agreed 
upon  between  the  plaintiff  and  defendant;  because  the  defend- 
ant, in  stating  to  the  witness  that  he  had  sold,  had  he  nothing 
more,  would  have  afforded  strong  ground  of  presumption;  but 
when  he  goes  on  to  state  that  he  could  have  got  more  for  said 
property  than  he  had  agreed  to  let  Bobert  Houston  have  it  for, 
he  thereby  unequivocally  refers  to  a  fixed  price,  settled  and 
agreed  upon  between  the  parties;  otherwise,  how  could  he 
with  any  propriety  say  he  could  have  got  more  for  said  prop- 
erty ?  The  admission  of  the  defendant,  as  proved  by  witnesses, 
is  therefore  at  variance  with  that  part  of  his  answer  which  de- 
nies that  any  price,  or  sum,  or  terms,  were  agreed  upon  or 
fixed  between  complainant  and  defendant  for  the  purchase  of 
the  said  real  estate  by  the  complainant;  hence,  unless  the  testi- 
mony of  Gapt.  Boyce  is  either  sustained  by  another  witness,  or 
corroborating  circumstances,  it  cannot  prevail  against  the  posi- 
tive denial  of  the  defendant,  which  is  made  under  oath.  But 
it  does  further  appear,  from  the  deposition  of  J.  A.  Elligood, 
that  some  time  in  the  spring  of  1833,  at  the  time  when  com- 
plainant tendered  the  alleged  balance  of  the  purchase-money, 
the  defendant,  in  presence  of  Elligood,  in  replying  to  what 
complainant  stated  to  be  the  contract  or  agreement,  admitted, 
"  that  he  had  heretofore  agreed  to  convey  said  property  to  him, 
for  the  amount  mentioned,  but  that  it  would  be  unjust  that  he 
should  convey  for  that  sum,  being  one  half  of  the  yaluation 
money." 

From  the  testimony  of  these  two  witnesses,  both  ufiim- 
peached  and  not  controverted,  except  by  the  denial  in  the 
answer,  it  does  appear  that  the  parties  had  agreed  upon  the 
price  or  sum  constituting  the  consideration,  and  from  Elli- 
good's  testimony  the  sum  is  ascertained  to  be  half  the  valua- 
tion, and  is  thus  rendered  certain,  because  id  cerium  est,  quod 
reddi  cerium  potest,  and  by  referring  to  the  record  of  the  orphans' 
court,  which  is  evidence  in  this  cause,  the  one  half  of  the  valua- 
tion appears  to  be  the  sum  of  three  thousand  seven  hundred 
and  fifty  dollars,  as  alleged  in  complainant's  bill. 

In  considering  the  testimony  in  relation  to  this  point,  as  to 
the  sum  or  price  having  been  fixed  or  agreed  upon  by  the  par- 
ties, the  deposition  of  Noonan  in  connection  with  the  answer, 
at  first  view,  appeared  to  present  some  uncertainty  whether  the 
sum  fixed  or  agreed  upon  was  the  half  of  the  valuation,  or  hali 
what  the  property  cost  defendant;  and  whether  under  the  term 
half  what  the  property  cost,  could  be  included  the  half  of 
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other  expenses,  relative  to  the  procuring  the  act  of  assembly, 
etc.,  they  being  properly  a  charge  against  the  fund  generally. 
Bat  the  deposition  of  this  witness  has  relation  to  declarations 
of  Townsend  as  to  what  he  intended  to  do,  and  not,  like  the 
others,  of  what  he  had  done.  The  subsequent  information  of 
Townsend,  that  there  was  a  misanderstanding  between  him  and 
Houston,  does  not  disclose  the  cause,  only  that  it  was  about 
the  purchase  of  the  Middleford  property.  From  the  declara- 
tions of  Houston  to  Noonan,  it  does  appear  that  it  related  to 
the  extra  expenses,  which,  it  appears,  were  never  adjusted,  al- 
though he  seems  to  have  been  willing  to  pay  his  fair  propor- 
tion. From  the  declarations,  and  the  occasion  when  they  were 
made,  both  before  Noonan  and  Elligood,  I  am  induced  to  be- 
lieve this  difficulty  about  extra  expenses  originated  after  the  de- 
fendant bad  refused  to  perform  the  agreement. 

I  am  led  to  this  opinion  by  the  import  of  defendant's  letter 
addressed  to  complainant,  dated  April  26,  1832.  In  this  letter 
the  defendant  attributes  the  interruption  of  the  business  to 
some  unpleasant  circumstance,  which  he  was  to  communicate 
to  the  complainant  when  he  should  see  him;  and  evidently 
attributes  the  non-compliance  on  his  part  to  the  interposition 
of  some  people,  **  who,"  he  says,  **  made  themselves  very  busy, 
and  who  knew  well  when  to  stop  it,"  etc.  If  the  real  difficulty 
had  been  a  misunderstanding  about  extra  expense,  would  it  not 
have  been  disclosed  in  this  letter  of  the  twenty-sixth  of  April  ? 
TVhy  intimate  that  he  was  compelled  to  relate  a  circumstance 
that  was  very  disagreeable  to  him  ?  Surely,  if  the  other  had 
been  the  difficulty,  it  could  have  been  stated  with  propriety, 
without  occasioning  any  unpleasant  feeling,  such  as  the  letter 
implies;  nor  could  such  a  matter  be  i]\  any  way  referred  to  the 
interposition  of  other  people.  This  letter  of  the  twenty-sixth 
of  April,  written  a  few  days  after  Houston  had  paid  the  de- 
fendant six  hundred  dollars,  evidently  discloses  that  the  writer 
was  by  no  means  satisfied  with  the  course  he  was  then  adopting. 
He  had  by  the  money  and  credit  of  the  complainant,  after  dis- 
charging the  debts  against  his  deceased  father's  estate,  been 
enabled  to  accept  the  two  thirds  thereof  at  the  valuation  re- 
duced more  than  one  half  by  the  amount  of  incumbrances  and 
debts  paid  off;  and,  in  the  course  of  the  proceeding,  as  appears 
from  the  records  of  the  orphan's  court,  had  the  benefit  of  the 
eomplainant's  credit,  as  one  of  his  sureties  in  the  recognizance, 
a  liability  yet  subsisting. 

From  all  these  circumstances  appearing  in  the  cause^  it  is 
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eyident  the  defendant  availed  himself  of  the  fall  benefit  of  the 
agreement,  so  far  as  the  same  had  been  performed  by  Hous- 
ton, and  did  not  make  known  his  determination  not  to  comply 
with  the  same  on  his  part  until  he  had  obtained  all  the  advan- 
tage he  expected  to  derive  from  it.  Upon  the  ground,  there- 
fore, that  under  the  circumstances  of  this  case  it  would  be  a 
fraud  upon  the  complainant  if  a  specific  performance  were  re- 
fused, I  am  of  opinion  the  complainant  is  entitled  to  relief; 
but,  before  the  same  can  be  granted,  it  is  necessary  to  direct 
an  account  of  the  rents  and  profits  of  the  one  half  of  the  two 
thirds  of  the  real  estate  for  which  the  defendant,  by  the  re- 
ceipt dated  March  10, 1832,  promised  to  give  to  complainant  a 
deed  on  demand.  And  as  equity  considers  as  done  that  which 
is  agreed  to  be  done,  I  regard  the  right  of  the  complainant  to 
the  one  half  of  the  two  thirds  of  the  said  real  estate  as  a  per- 
fect and  subsisting  title  in  equity  from  the  date  of  the  aforesaid 
receipt;  that  it  carried  with  it  the  right  to  the  rents  and  profits, 
and  entitled  the  defendant  from  that  time  to  the  balance  of  the 
purchase-money,  with  interest,  subject  to  deductions  for  such 
payments  as  might  be  clearly  proved  to  have  been  made;  all 
which,  when  the  rents  and  profits  shall  be  accounted  for  under 
an  interlocutory  order,  will  be  adjusted,  and  the  balance  due 
on  account  of  the  purchase-money  being  thus  ascertained,  then 
the  court  will  be  able  to  make  a  final  decree  in  the  cause.  In- 
terlocutory decree  for  an  account. 


Payment  of  ths  Pubchase  Pkiob,  in  whole  or  in  part^  is  not  of  itself 
sufficient,  according  to  the  decided  preponderance  of  the  authorities,  to  take  a 
parol  contract  for  the  sale  of  lands  out  of  the  statute  of  frauds:  Cronk  v. 
TrumbU,  66  IlL  428;  Thompson  ▼.  Oould,  20  Pick.  134;  EaUm  v.  WhUaker, 
18  Ck>nn.  222;  Purcell  v.  Miner,  4  WalL  512;  Ouppy  v.  Hixon,  29  Ind.  522; 
Woond  V.  Jones,  35  Tex.  64;  Kidder  v.  Barr,  35  N.  H.  235;  Pomeroy  on 
Contracts,  sec.  112. 

Paymeitt,  together  wtih  Other  Acts,  such  as  the  deliveiy  of  possession 
of  the  land,  making  improvements,  and  the  like,  will  operate  as  a  part  per- 
formance, and  entitle  the  party  performing  to  specific  execution  of  his  con- 
tract: Eaton  V.  Whitaker,  18  Comm.  222;  Kidder  v.  Barr,  35  K.  H.  235; 
Pomeroy  on  Contracts,  sec  114.  Mr.  Justice  Grier,  in  Purcell  v.  Miner,  4 
Wall.  517,  delivering  the  opinion  of  the  court  in  regard  to  a  parol  contract 
concerning  land  sought  to  be  specifically  enforced,  laid  down  the  following 
rules :  **  He  has  acted  with  great  negligence  and  folly  who  has  paid  his  money 
without  getting  his  deed.  When  he  requests  a  court  to  interfere  for  him  and 
save  him  from  the  oonsequencet  of  his  own  disregard  of  the  law,  he  should  be 
held  rigidly  to  full,  satisfactory  and  indubitable  proof:  First.  Of  the  contract 
and  -of  its  terms.  Such  proof  must  be  clear,  definite  and  conclusive,  and 
must  show  a  contract  leaving  no  jus  deliberandi,  or  locus  peniteniiae:  It  can- 
not  be  made  out  by  mere  hearsay,  or  evidence  of  the  dedazationa  ol  a  part/ 
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to  mere  straagera  to  the  truisaetioii  in  ehanoe  conversation,  whioh  the  wit- 
aeM  had  no  reaaon  to  recollect  &om  interest  in  the  snbject-matter,  which 
may  have  been  imperfectly  heard,  or  inaccurately  remembered,  perverted,  or 
altogether  fabricated;  testimony,  therefore,  impossible  to  be  contradicted. 
Second.  That  the  consideration  has  been  paid  or  tendered.  Bnt  the  mere 
payment  of  the  price,  in  part  or  in  whole,  will  not  of  itself  be  sufficient  for 
the  interference  of  a  court  of  equity,  the  party  having  a  sufficient  remedy  at 
law  to  reoover  'back  the  money.  Third.  Such  a  part  performance  of  the  con- 
tract that  its  rescission  would  be  a  fraud  on  the  other  party,  and  could  not 
be  fully  compensated  by  recovery  of  damages  in  a  court  of  law.  Fourth. 
That  delivery  of  possession  has  been  made  in  pursuance  of  the  contract,  and 
aoquiesoed  in  by  the  other  party.  This  will  not  be  satisfied  by  proof  of  a 
sBiamhling  and  litigious  possession." 
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[1  DXI.AWABS  Ob.  435.] 

CbuuRoro  A  B3CEEABINO  IN  Eqxtitt  does  not  per  «e  vacate  the  decree,  but 
simply  opens  it  for  reversal,  alteration  or  correction;  and  if  no  rehearing 
be  had  either  by  reason  of  the  disnussal  of  the  order,  or  by  the  agree- 
ment of  the  parties  duly  entered,  the  original  decree  stands  as  if  no  or- 
der for  a  rehearing  had  been  granted. 

Av  Agbeemxht  to  Exonkratb  ths  Subetibs  on  a  recognizance,  entered 
into  by  the  defendant  in  a  writ  of  ne  txeai,  upon  their  paying  part  of  the 
decree,  does  not  prejudice  the  rights  of  the  plaintiff  against  the  de- 
fendant. 

Bbt-ovv  ur  Egunr.  —  Mutual  credits  are  a  ground  of  set-off  in  equity, 
though  not  at  law.  Hence  a  decree  in  favor  of  the  plaintiff  seeking  a 
partnenhip  account  may  be  set  off  against  a  judgment  at  law  in  favor  of 
the  defendant  in  the  decree  and  against  the  plaintiff.  And  this  right  of 
•et-off  is  not  affected  by  the  fact  that,  by  the  decree,  balances  were 
made  payable  to  other  partners  also,  provided,  the  partners  are  entitled 
severally  under  the  decree. 

Thb  Equttablb  AflSiONEB  OF  A  JuDOMENT,  for  valuc,  and  without  notice  of 
existing  equities  in  fovor  of  the  judgment-debtor,  takes  it  subject  to 
such  equities  accruing  before  notice  of  the  assignment.  Therefore, 
such  an  aaaignment  is  subject  to  the  debtor's  right  to  set  off  a  debt  due 
from  the  judgment-creditor  under  a  decree  in  equity,  made  before 
notice  of  the  assignment,  or  made  afterwards,  but  entered  fiuncpro  tunc 
as  of  a  date  prior  to  the  notice. 

Air  AssiGKMENT  TO  Sficu&B  A  pR£-£XiSTiNO  Debt  does  uot  give  the  as- 
signee the  equities  of  a  purchaser  for  value. 

Ub  Pbtdeks  is  Ck>KSTBncTX\'B  Notice  to  purchasers  of  all  equities  arising 
oat  of  the  subject  of  litigation.  Accordingly,  under  an  assignment  of  a 
judgment  pending  a  suit  resulting  in  a  decree  in  favor  of  the  judgment- 
debtor  against  the  creditor  for  the  payment  of  a  balance  due  from  him 
as  a  co-partner,  the  assignee  is  affected  with  constructive  notice  of  the 
debtor's  right  to  set  off  such  decree  against  the  judgment;  and  if  the 
assignee  was  a  solicitor  in  the  suit  in  equity,  he  is  held  to  have  actual 
Boiioe  of  such  right. 
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Bill  to  obtain  the  benefit  of  a  set-off  of  a  certain  decree  in 
equity  in  favor  of  Samuel  Lockwood,  the  complainant,  agamst 
one  John  Mitchell,  against  a  judgment  obtained  by  Ifitchell 
against  Lockwood  and  assigned  to  Martin  W.  Bates,  now  de- 
fendant in  trust  for  the  other  defendants. 

The  facts  were  in  substance  as  follows:  The  suit  in  which  the 
said   decree  was  made,  was  begun   by  the  complainant  and 
others,  partners  in  the  firm  of  Mitchell,  Lockwood  &  Co.,  to 
obtain  a  settlement  of  the  partnership  affairs,  by  John  Mitchell, 
the  active  partner.     The  final  hearing  was  in  August,  1823,  and 
the  chancellor    announced    his  opinion    in    February,  1826. 
Mitchell  having  died  since  the  hearing,  the  chancellor,  at  Feb- 
ruary term,  1826,  on  petition  of  the  parties  interested,  ordered 
a  final  decree  entered,  nunc  pro  tunc  as  of  August  8, 1826.    The 
decree,  which  is  set  out  in  the  opinion  of  Johns,  Chancellor, 
directed,  among  other  things,  the  payment  of  one  thousand 
eight  hundred  and  eighteen  dollars  and  forty-five  cents  by 
Mitchell  to  Lockwood,  as  the  balance  due  him  on  a  settlement 
of  the  partnership  affairs.     A  petition  for  a  rehearing  was  filed 
in  April,  1826,  and  granted  February  22, 1827;  but  on  July  9, 
1827,  by  agreement  of  the  parties,  the  order  for  a  rehearing  was 
discharged,  and  the  decree  "made  firm  and  stable  forever." 
It  appeared,  that  pending  the  suit,   a  writ  of  ne  exeat  was 
granted  against  Mitchell,  and  he  entered  into  a  recognizance 
for  the  payment  of  such  sums  as  should  be  found  due  on  the 
account;  but  afterwards  the  complainants  in  the  suit  agreed 
with  the  sureties  in  the  recognizance,  to  discharge  them  from 
further  liability  upon  the  payment  of  one  thousand  dollars, 
which  they  subsequently  paid. 

The  judgment  against  which  the' complainant  wished  to  set 
off  the  sum  due  him  under  said  decree,  was  obtained  by  Mitch- 
ell against  Lockwood  on  a  bond  debt  on  January  9, 1819;  which 
judgment  was  on  December  8,  1824,  assigned  by  Mitchell  to 
Bates,  defendant  herein,  in  trust  for  the  payment  of  certain 
creditors  of  Mitchell,  who  are  also  defendants.  Bates  being  at 
the  time  a  solicitor  in  the  partnership  suit.  Lockwood  received 
notice  of  the  assignment  November  5, 1826.  The  balance  due 
on  the  judgment  exceeded  the  amount  due  the  complainant 
under  the  decree.  Other  facts  are  stated  in  the  opinion  of  the 
chancellor. 

The  defenses  relied  upon  in  the  answer  were:  1.  That  the 
rights  of  Lockwood's  creditors  under  the  assignment  oould  not 
be  affected  by  the  decree  which  was  subsequent  to  the  assign 
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ment;  2.  That  Mitchell's  liability  under  the  decree  was  dis- 
charged by  the  agreement  made  with  the  sureties  in  the  recog- 
nizance under  the  writ  of  ne  exeat;  3.  That  the  decree  was 
Tacated  by  the  order  granting  the  rehearing  in  February,  1827, 
and  was  rot  re-established  by  the  subsequent  order  setting 
aside  the  rehearing;  and,  4.  That  the  assignee  not  being  a 
a  party  to  the  partnership  suit  ought  not  to  be  a£Fected  by  it. 

I^rame,  for  the  complainant. 

£1  2>.  Cullen  and  M,  W,  Bates,  for  the  defendants. 

JoHHS,  Jr.,  Chancellor.  In  considering  this  case  I  have  re- 
versed the  order  in  which  the  several  grounds  of  defense  are 
presented,  and  shall  examine  the  last  two  before  adverting  to  the 
question  of  set-off. 

1.  The  effect  of  the  order  granting  a  rehearing  does  not  per  se 
vacate  the  original  decree.     It  only  opens  it  either  for  reversal, 
alteration  or  correction;  and  if   the  rehearing  does  not  take 
place,  and  the  order  should  be  dismissed,  the  original  decree 
stands  precisely  as  if  no  such  order  had  been  granted.     The 
parties  having,  by  their  agreement  entered  on  the  chancery 
docket,  discharged  the  order  for  rehearing,  it  must  be  pre- 
sumed to  have  been  done  under  the  sanction  and  approbation 
of  the  chancellor.    The  rehearing  not  having  taken  place,  no 
action  of  the  chancellor  was  or  could  be  necessary  to  give  va- 
lidity to  the  original  and  final  decree,  which,  upon  the  dis- 
charge of  the  order  for  rehearing,  became  firm  and  stable, 
independent  of  any  agreement  of   the  parties  to  that  effect. 
The  additional  objection,  viz. :  that  the  assignee,  not  being  a 
party,  should  not  be  prejudiced,  as  he  had  no  notice,  will  here- 
after be  considered,  when  I  shall  advert  to  the  decisions  in 
relation  to  purchasers  pendente  lite. 

2.  The  next  ground  of  defense  is  that  of  compromise,  under 
which  it  is  insisted  that  the  recognizance  was  satisfied  and  the 
order  for  rehearing  discharged.  This,  it  has  been  contended, 
satisfied  the  decree;  and,  therefore,  the  complainant  has  no 
further  interest  or  claim  under  it.  In  considering  this  ground, 
which  has  been  much  relied  on  by  the  defendants,  even  sup- 
posing it  to  be  true,  it  appears  doubtful  whether  a  defendant 
can  take  advantage  of  it  in  his  answer,  and  whether  it  is  not 
matter  which  must  be  relied  on  by  plea.  In  2  Chit.  Eq.  Dig.  816, 
it  is  said,  "a  defense  of  compromise  or  release  is  not  proper 
for  answer;  it  is  available  by  way  of  plea  only:"  Leonard  v. 
Leonard,  1  Ball.  &  B.,  823.    But  considering  it  as  properly  em 


124  LocxwooD  V.  Bates.  [Delaware, 

braced  mthin  the  answer,  the  whole  question  is  covered  by  the 
written  agreement.  No  proof  has  been  offered  of  any  compro- 
mise, and  the  agreement  must  speak  for  itself.  If  wc  advertto 
it,  it  will  appear,  by  an  express  provision  contained  in  the  agree- 
ment, that  the  parties  were  not  to  be  thereby  precluded  from 
any  remedy  they  might  have  against  Mitchell.  They  boimd 
themselves  not  to  proceed  on  the  recognizance  against  the  sure- 
ties, on  condition  of  their  paying  one  thousand  dollars.  This 
sum  being  afterwards  paid,  the  receipt  thereupon  given  must  be 
considered  in  accordance  therewith,  and  cannot  be  understood 
BO  as  to  contradict  the  written  agreement  of  the  parties.  The 
recognizance  taken  under  the  writ  of  ne  exeat,  was  no  more  than 
a  security  for  the  performance  of  the  decree;  and  it  was  compe- 
tent for  the  parties  in  whose  favor  it  was  taken  to  discharge  the 
same,  so  far  as  the  sureties  were  liable,  without  prejudice  to 
their  claims  against  their  principal  debtor  under  the  decree.  It 
amounted  to  no  more  than  an  abandonment  of  the  security  they 
had  obtained  under  the  writ  of  ne  exeat,  and  left  them  to  theii 
usual  remedies  under  the  decree  itself.  The  argument  founded 
upon  the  agreement  discharging  the  order  for  a  rehearing,  by 
which,  as  it  has  been  contended,  a  compromise  must  have  taken 
place,  when  extended  beyond  the  sureties,  is  inconsistent  with 
the  record  entry.  For,  if  it  had  been  the  intention  of  the  par 
ties  to  discharge  the  principal  debtor,  why  did  they  declare  that 
the  original  decree  should  remain  firm  and  stable  forever. 

3.  The  remaining  question  in  this  case,  the  one  which  appears 
to  be  the  most  material  and  important,  relates  to  the  matter  ol 
set-off.  Before  consideri  ng  this ,  it  will  be  necessary  to  state  accu- 
rately the  dates  of  the  final  hearing  of  the  cause,  the  decree, 
the  assignment  and  notice  thereof.  It  appears  the  final  hearing 
of  the  cause  in  chancery  was  in  August,  1823,  previous  to  which 
the  account  had  been  filed  and  excepted  to;  and  at  the  August 
term,  1823,  the  same  was  fully  heard,  and  the  chancellor  held 
the  same  under  consideration,  for  the  purpose  of  making  his 
final  decree.  The  assignment  of  the  judgment  was  made  io 
December,  1824,  and  as  appears  from  the  agreement  filed  in  this 
cause,  notice  of  the  assignment  was  not  given  to  the  debtoi 
until  November,  1825. 

In  February,  1826,  on  petition,  the  chancellor  made  his  final 
decree,  which  he  ordered  to  be  entered  as  of  the  last  term,  viz.: 
the  August  term,  1825.  The  decree  is  in  the  following  words: 
"  This  cause  having  come  on  to  be  heard  on  the  eleventh  day 
of  August,  A.  D.  1823,  and  the  bill,  answer,  account  filed,  and 
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the  exceptions  thereto,  and  the  proofs  and  allegations  of  the 
parties  being  read  and  heard,  and  the  same  debated  by  counsel 
learned  in  the  law  on  both  sides;  and  the  chancellor  having 
taken  time  to  consider  the  same,  and  the  said  Samuel  Lock- 
wood,  Armwell  Long,  and  Walter  Douglass,  administrator  of 
James  Clayton,  deceased,  having  at  this  term  presented  their 
petition  to  the  chancellor,  stating  that  the  said  John  Mitchell 
heretofore  moved  into  the  state  of  Maryland,  and  hath  died 
there  since  the  last  term,  and  praying  that  the  decree  of  the 
chancellor  may  be  made  and  signed  nunc  pro  tunc;  and  it  being 
ordered  by  the  chancellor,  this  twenty-second  day  of  Februazy, 
iL  D.  1826,  that  the  final  decree  in  this  cause  should  be  enrolled 
and  signed  as  of  the  last  term  of  this  court,  to  wit.,  as  having 
been  made  and  rendered  the  eighth  day  of  August,  1825.  The 
chancellor  doth  now,  this  twenty-fourUi  day  of  Februazy,  a.  d. 
1826,  order,  adjudge,  and  decree,  as  of  the  said  last  term  of 
this  court;  to  wit.,  as  of  the  said  eighth  day  of  August,  1825, 
that  the  aaid  John  Mitchell,  the  defendant  in  this  cause,  shall 
pay  to  Armwell  Long,  one  of  the  complainants  in  this  cause, 
the  sum  of  one  thousand  four  hundred  and  sixty-eight  dollars 
and  twenty-three  cents;  that  he  shall  likewise  pay  to  Samuel 
Lockwood,  another  of  the  complainants  in  this  cause,  the  sum 
of  one  thousand  eight  hundred  and  eighteen  dollars  and  ninety- 
five  and  one  fourth  cents;  and  that  he  shall  further  pay  to  the 
said  Walter  Douglass,  administrator  of  the  said  James  Clayton, 
deceased,  the  sum  of  one  thousand  seven  hundred  and  six  dol- 
lars and  sixty-one  cents;  and  that  the  said  complainants  recover 
their  respective  costs  in  this  suit  from  the  said  John  Mitchell." 
As  this  question  of  set-off  is  to  be  considered  with  reference 
to  the  rights  of  the  assignee,  it  may  be  well  first  to  examine 
what  would  have  been  the  condition  of  the  obligee,  had  no 
assignment  taken  place.  This  will  present  the  general  ques- 
tion, whether  Lockwood,  under  this  decree,  could  have  availed 
himself  of  the  sum  decreed  to  be  due  and  payable  to  him,  as  a 
setr-off  against  the  judgment  held  by  Mitchell  against  him  for  a 
separate  debt.  At  law,  partners  cannot  maintain  an  action 
against  each  other,  unless  it  be  an  action  of  account,  until  they 
have  settled  their  accounts,  or  until  a  final  balance  is  struck. 
In  Fromonl  v.  Caupland,  9  Eng.  Com.  Law  Bep.  366,  Best,  C. 
J.,  says:  "  If,  after  a  partnership  has  been  dissolved,  the  par- 
ties adjust  a  balance,  and  one  of  them  makes  a  promise  to  pay, 
there  arises  on  that  a  moral  consideration  which  may  be  the 
subject  of  an  action.     The  case  in  Holt  goes,  perhaps,  some- 
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what  further  than  this.  However,  it  is  enough  to  say  that  the 
opinion  of  Buller,  J.,  in  Smith  v.  Barrow,  is  decisive  of  the 
present  case.  He  there  says  one  partner  cannot  recover  a  sum 
of  money  received  by  the  other,  unless,  on  a  balance  strack, 
that  sum  be  found  due  to  him  alone.  So  that  before  there  can 
be  an  action  or  a  set-off  in  respect  of  a  claim  arising  out  of  a 
partnership  account,  there  must  be  a  final  balance  struck.  The 
same  doctrine  is  laid  down  in  Foster  v.  AUanson,  2  T.  B.  479. 
It  has  been  contended  that  a  balance  was  struck  in  the  present 
case.  But  I  think  not.  A  balance  during  the  continuance  of 
the  concern  will  not  do.  It  must  be  a  final  balance  of  all  the 
partnership  accounts.  There  has  been  nothing  like  that  here; 
and  we  might  be  doing  great  injustice  if  we  were  to  allow  the 
set-off.  The  balance  in  question  was  only  upon  a  weekly 
account;  and  upon  an  annual  or  final  account  the  result  might 
have  been  different.  Upon  the  balance  thus  struck  no  action 
could  have  been  maintained;  and  unless  an  action  could  have 
been  maintained,  the  set-off  cannot  be  allowed."  Park  and 
Burrough,  JJ.,  concurred. 

This  decision  agrees  with  all  other  cases  in  principle,  and  de- 
termines the  right  of  set-off  between  partners  at  law  by  the 
right  of  action.  The  right  of  set-off  is  dependent  on  the  final 
settlement;  and  this  result  can  only  be  obtained,  either  by  the 
act  of  the  partners,  by  a  bill  in  chancery,  or  by  the  action  of 
account.  If,  then,  on  dissolution  of  a  partnership,  the  accounts 
between  the  partners  are,  ou  bill  filed,  finally  settled  and  ad- 
justed, and  the  balances  respectively  due  ascertained  and  liqui- 
dated, and  a  sum  certain,  severally  due  and  payable,  decreed, 
it  does  appear  that  if  the  parties  entitled  should  elect  to  pro- 
ceed at  law,  each  would,  under  the  decree,  have  a  distinct  and 
separate  right  of  action,  and  this  upon  the  same  principle  on 
which  they  would  have  a  right  of  action,  in  case  the  settlement 
had  been  made  by  the  partners  themselves.  Hence,  I  conclude 
that,  under  this  decree,  Lockwood,  for  the  amount  due  and 
payable  to  him  from  Mitchell,  if  he  had  elected  to  pursue  a 
legal  remedy,  might  have  maintained  his  action  of  asfnimpsii; 
and  if  so,  he  being  separately  and  in  his  own  right  entitled 
under  the  decree  to  receive  a  sum  certain  as  due  and  payable  to 
him  from  Mitchell,  it  is  evident  he  would  have  a  right  to  set  ofl 
the  same  against  a  judgment  due  from  him  to  Mitchell.  It  has 
been  contended  that  the  decree,  being  made  in  a  cause  where 
several  are  complainants,  is  similar  to  a  joint  judgment,  and 
therefore  cannot  be  set  off  against  a  judgment  against  one  only 
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of  the   complainants.     On  this  point  it  does  appear  that  the 
character  of  the  decree  is  misapprehended.     The  bill  filed  by 
the  several  partners  against  Mitchell,  the  acting  partner,  is  not 
a  suit  instituted  by  the  firm  to  recover  a  partnership  debt.     Its 
object  Teas  not  to  ascertain  a  sum  due  jointly,  but  the  partnership 
beings  dissolved,  it  is  the  mode  adopted  by  the  different  mem- 
bers interested  in  the  joint  concern  to  adjust  and  settle  their 
individual  interests,  and  to  ascertain  and  recover  -whai  is  due  to 
eacb  separately  from  Mitchell.     If  it  had  been  a  suit  on  behalf 
of  the  firm  to  recover  a  debt  due  the  firm,  then  it  ivould  have 
been  competent  for  either  complainant  under  the  decree  to  have 
received  the  whole,  and  to  have  given  a  discharge  for  the  same. 
And,  on  the  death  of  any  one  of  the  complainants,  the  survivors 
-would  bave  been  entitled  to  the  whole  sum.    It  is  the  necessary 
result  of  a  joint  judgment,  or  of  a  joint  interest  under  a  decree, 
tbat  tbe   survivor  is  entitled.     But  how  can  the  right  of  sur- 
vivorshii)  apply  to  the  decree  of  1826?   By  the  express  language 
of  tbe  decree,  one  thousand  eight  hundred  and  eighteen  dollars 
and  ninety-five  cents  is  due  and  payable  from  Mitchell  to  Lock- 
wood;  and  he  could  not  pay  the  same,  or  any  part  thereof,  to 
eitber  of  the  complainants;  nor  could  they  give  a  discharge  for 
it,  or  become  entitled  to  it  by  survivorship.     On  Lockwood's 
deatb  tbe  right  to  receive  it  would  have  passed  to  his  personal 
representatives  as  fully  and  absolutely  as  any  other  separate 
debt.     The  suit  being  a  proceeding  between  partners,  after  dis- 
solution of  the  firm,  distinguishes  it  from  the  cases  cited  ia  the 
argument,  which  were  decisions  relative  to  the  ripht  of  set-off 
as  between  third  persons  having  separate  demands  against  mem- 
bers of  the  firm  and  also  indebted  to  the  partnership.    In  all 
sucb  cases  it  would  be  inconsistent  with  the  doctrine  of  set-ofi 
to  permit  the  separate  debt  to  be  deducted  from  the  claim  of  the 
partnership,  because,  like  the  case  of  a  joint  judgment,  it  would 
be  charging  the  joint  interest  with  an  individual  debt. 

Supposing,  therefore,  no  assignment  had  been  made  as  between 
liockwood  and  Mitchell,  the  right  to  set  off  the  amount  due 
iKMskwood  under  the  decree,  according  to  the  principles  of  the 
decided  cases,  would  clearly  have  existed.     The  sum  was  a  debt 
due  from  Mitchell  to  Lockwood,  and  it  was  liquidated  and  cer- 
tain.    The  next  subject  for  consideration  is  the  effect  and  oper- 
ation of  the  assignment.    It  is  admitted  that  the  assignee  takes 
subject  to  all  the  equity  existing  in  the  obligor,  but  the  counsel 
for  the  defendant  has  insisted  that  the  rule  is  limited  to  the 
<»qiiity  existing  at  the  time  of  the  assignment.     For  the  purpose 
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of  nnderstanding  this  part  of  the  case  it  will  be  neoesauy  to 
advert  to  the  assignment  and  ascertain  whether  either  the  9h 
signment,  or  the  subject-matter  thereof,  is  within  any  statntoij 
provisions  of  this  state.     We  have  an  act  of  assembly  authoriz- 
ing the  assignment  of  bills  and  specialties:  Dig.  DeL  Laws,  42. 
We  have  also  statutory  provisions  for  the  assignment  of  jndg* 
ments  to  sureties  and  to  special  bail,  by  whom  the  judgments 
have  been  paid.     But  the  present  case  is  not  embraced  within 
the  provisions  of  any  of  the  statutes,  and  I  know  of  none  other 
under  which  this  assignee  can  derive  the  legal  title.  The  pecul- 
iar character  of  this  assignment  requires  to  be  particularly  ad- 
verted to.     It  appears  from  the  proof  in  the  cause,  that  judg- 
ment was  entered  on  the  bond  executed  by  Lockwood  to  Mitch- 
ell, under  and  by  virtue  of  the  warrant  of  attorney,  and  that 
afterwards  the  same  was  indorsed  for  the  use  of  Levi  Dukes; 
that  in  December,  1824,  an  extract  from  the  record  was  ob- 
tained and  an  assignment  made  of  the  judgment  to  Martin  W. 
Bates,  for  the  purpose  of  paying  a  debt  due  from  Mitch- 
ell to  William  Schlayter,  of  Philadelphia,  and  so  much  as 
might  remain  after  paying  the  Schlayter  debt,  to  be  applied  to 
a  debt  due  from  Mitchell  together  with  Jacob  Biddle,  to  Long- 
streth  &  Bailey,  of  Philadelphia.    It  appears  that  the  indorse- 
ment under  this  assignment  was  not  made  on  the  record  until 
the  twenty-third  of  June,  1830,  when  it  was  marked  for  the  use 
of  M.  W.  Bates,  as  per  assignment  to  him,  dated  the  eighth  of 
December,  1824,  on  an  extract.     By  agreement  of  counsel  filed 
in  the  cause,  it  is  admitted  that  Samuel  Lockwood  on  the  fifth 
of  November,  1825,  had  notice  of  the  assignment  of  the  judg* 
ment  by  Mitchell  to  Martin  W.  Bates.     How  far  the  rights  of 
the  debtor  ore  involved  or  affected  under  the  transfer,  inde- 
pendently of  legislative  enactment  on  the  subject,  must  depend 
upon  the  general  rule  relative  to  notice.     This  would  fix  the 
fifth  of  November,  1825,  the  date  of  the  notice,  as  the  time 
when  the  liability  of  the  debtor  to  the  assignee  commenced. 

The  next  inquiry  relates  to  the  effect  and  operation  of  the 
decree  which,  under  the  petition  in  February,  1826,  was  ordered 
by  the  chancellor  to  be  entered  and  enrolled  as  of  the  eighth  of 
August,  1825.  And  this  presents  for  consideration  the  question 
whether  the  assignee  of  the  judgment,  having  notice  of  the 
suit  pending  in  chancery,  having  acted  as  solicitor  in  the  cause, 
and  being  fully  acquainted  with  the  whole  proceeding,  includ- 
ing the  final  hearing  in  August,  1823,  does  not  come  within  the 
rule  of  equity,  as  stated  by  Sir  William  Orant,  master  of  the 
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rolls,  in  tbe  case  of  The  Bishop  of  Winchester  v.  Paine^  11  Ves. 
jtm.  194,  that  "be  who  pnrchaBes  during  the  pendency  of  the 
suit  is  boimd  hj  the  decree  that  may  be  made  against  the  per- 
son from  whom  he  derives  title/'  That  a  lis  pendens  is,  of  itself, 
notice  to  the  purchaser,  is  a  rale  well  established:  See  1  Johns. 
Ch.  577-678. 

One  of  the  ordinances  of  Lord  Bacon,  laid  down  for  the 
beti^  and  more  regolar  administration  of  justice  in  the  court 
of  chancery,  was  that  '*  no  decree  bindeth  any  that  comeih  in 
bona  fiie  by  conveyance  from  the  defendants  before  the  bill  ex- 
hibited, and  is  made  no  party,  neither  by  bill  nor  order;  but 
when  he  comes  in,  pendente  liie,  and  while  the  suit  is  in  full 
prosecution,  and  without  any  color  of  allowance  or  privity  of 
the  land,  there  regularly  the  decree  .bindeth:"  Lord  Bacon's 
Works,  vol.  4,  p.  511.     In  the  case  of  Martin  v.  Stiles,  cited  in 
11  Yes.  jun.  200,  the  bill  was  filed  in  1640,  and  was  abated  by 
death  in  1648;  and  a  bill  of  revivor  was  filed  in  1662;  and  the 
purchase  was  made  in  1651;  and  yet,  as  the  purchase  was,  by 
relation  of  the  bill  of  revivor,  made  pendente  liie,  the  purchaser 
was  held  bound,  and  by  no  less  a  judge  than  Lord  Clarendon^ 
When  this  case  was  afterwards,  in  a  new  shape,  brought  before 
Lord  Keeper  Bridgman,  1  Cas.  in  Ch.  150,  he  observed  that  it 
was  not  the  form,  but  the  substance  of  a  decree,  that  all  are 
bound  who  come  in  pendente  lite.    The  case  of    Oulpeper  v. 
Angiin,  2  Ch.  Ca.  115,  221,  is  a  strong  determination  on  the 
same  point.    In  that  case,  the  testator  had  conveyed  his  lands 
to  his  executors  in  fee,  to  pay  his  debts;  and  after  his  death  the 
defendant  purchased  the  land  of  the  executors  for  a  valuable 
consideration.     The  heir  brought  his  bill  to  have  the  land,  on 
the  ground  that  the  lands  were  not  wanted  to  pay  debts;  and 
the  lord  chancellor  held  that  the  suit  pending  between  the  heir 
and  the  trustee,  to  have  an  account,  was  sufficient  notice  in 
law,  without  actual  notice  of  the  suit;  and  that  the  party  pur- 
chased at  his  peril;  so  that  if,  in  the  event  of  the  suit,  it  ap- 
peared that  the  sale  was  unnecessary  and  improper,  the  heir 
would  recover  against  the  purchaser.     It  turned  out  afterwards 
that  the  defendant  lost  his  purchase,  though  he  had  no  actual 
notice  of  the  suit,  and  though  he  had  purchased  and  paid  the 
same  day  the  bill  was  exhibited.     In  1  Ch.  Ca.  301;  Finch. 
Rep.  321,  there  were  repurchases  made  by  defendant  for  a 
valuable  consideration,  pendente  liie;  and  for  that  reason  the 
purchasers  were  decreed  to  reconvey,  and  deliver  up  the  writ- 
ings.    Chancellor  Kent,  after  reviewing  the  preceding  cases. 
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declares  the  same  general  principle,  that  as  to  all  persons  who 
come  in  as  porohasers,  pendente  lite,  though  they  are  no  parties 
to  the  suit,  they  and  their  interests  shall  be  bound  and  avoided 
by  the  decree;  and  this  is  laid  down  as  the  known  law  in  sevenl 
cases  to  be  found  in  Vernon:  Preston  v.  Tubbin,  1  Vem.  286;  1 
Id.  318, 459;  2  Id.  216;  see,  also,  2  P.  Wms.  482.  This  doc- 
trine came  frequently  under  the  review  of  Lord  Hardwicke, 
and  he  always  held  that  a  purchaser,  pendente  lite,  was  bound 
by  the  decree  in  the  suit:  2  Atk.  174;  3  Id.  392.  Lord  Camdea 
enforced  the  rule:  Amb.  676. 

But,  it  may  be  said  that  admitting  the  rule  as  settled  by  the 
preceding  decisions,  yet  the  assignee  in  the  present  case  was 
not  a  purchaser  of  the  subject-matter  in  litigation,  but  of  a 
judgment  rendered  for  a  separate  debt  of  one  of  the  partners. 
This  objection  renders  it  necessaiy  to  consider  the  question  as 
to  what  was  the  equity  of  the  obligor  in  the  bond  and  debtor 
under  the  judgment;  for  the  rule  is  well  established  that  tha 
assignee  takes  subject  to  all  the  equitable  claims  of  the  debtor; 
and  in  the  present  case,  it  being  an  assignment  of  a  judgment, 
the  assignee  must  take  subject  to  all  the  equities  of  the  debtor 
up  to  the  time  when  the  debtor  had  notice  of  the  assignment 
In  the  case  of  Murray  v.  Ballou,  1  Johns.  Ch.  581,  it  was  ad- 
mitted that  the  assignee  of  the  bond  and  mortgage  took  them 
subject  to  all  the  equitable  claims  of  the  obligor  and  mortgagor, 
but  not  to  a  latent  equity  of  a  third  person.  Yet,  even  with 
respect  to  the  latent  equity  of  a  third  person,  in  Menfiew  v. 
Fyrris  et  al.,  1  Dow's  Pari.  Bep.  50,  it  was  held,  on  appeal  in  a 
Scotch  case,  *'  that  a  latent  equity  in  a  third  person  shall  defeat 
a  bona  fide  assignee  of  a  right  without  notice;"  from  which  it 
appears  that  with  notice  it  would.  In  the  present  case  it  is 
not  necessary  to  consider  the  rights  of  third  persons,  since  the 
inquiry  is  confined  to  the  equity  of  the  obligor,  who  is  thA 
debtor  under  the  judgment  which  has  been  assigned,  and  is 
within  the  rule  that  the  assignee  takes  subject  to  all  his  equi- 
table claims. 

In  Norton  v.  Hose,  Washington's  Bep.  233,  this  question  as 
to  the  equities  of  the  obligor,  and  how  far  they  prevail  against 
an  assignee,  was  fully  considered  and  decided.  A  bill  was  ex- 
hibited in  the  court  of  chancery,  in  Virginia,  by  the  appellant, 
to  be  relieved  against  a  judgment  at  law  recovered  against 
him  by  the  appellee  upon  an  assigned  obligation  for  the  pay- 
ment of  money.  The  equity  stated  was,  that  the  plaintiff  had 
bound  himself  to  pay  to  George  Anderson  four  hundred  and 
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fifty  pounds,  being  the  balance  supposed  to  be  due  upon  a 
settlement  of  accounts;  that  he  had  insisted  upon  certain  credits 
for  money  paid  by  Charles  Harris  to  George  Anderson,  to  a 
part  of  -which  he,  the  plaintiff,   was  entitled,  but  that  the 
plaintiff,  relying  upon  Anderson's  assurances  that  no  payment 
had  been  made  to  him  by  Harris,  and  that  he  was  insolvent, 
gave  his  obligation  to  Anderson  for  the  four  hundred  and  fifty 
pounds.      The  bill  prayed  an  injunction  against  a  judgment 
obtained    upon  the  obligation  by  the  defendant  Bose,  as  as- 
signee thereof;  also  to  be  allowed  all  discounts  which  he  could 
make  appear  against  Anderson ;  and  for  general  relief.    An  in- 
j unction  till  further  order  was  awarded.     The  defendant  Bose, 
by  bis  answer,,  denied  any  notice  of  the  plaintiff's  equity  at  the 
time  of  the  assignment  made  to  him,  and  insisted  that  he  was 
a  bcna  Jide  purchaser  of  the  debt  in  question,  for  a  valuable 
consideration  paid  to  Anderson.     The  decree,  or  so  much  of  it 
as  relates  to  the  subject  of  our  present  inquiry,  determined 
that  the   plaintiff  could  not  set  off  against  the  said  debt,  as 
held  by  Bose,  an  equitable  demand  which  he  might  have  against 
George  Anderson;  and  the  bill  was  dismissed  as  to  the  defend- 
ant Rose.     From  this  decree  Norton  appealed.     The  case  was 
fully  argued  in  the  court  of  appeals,  and  the  judges  delivered 
their  opinions  seriatim.     The  principles  applicable  to  the  pres- 
ent case  are  so  clearly  and  forcibly  stated  in  these  opinions  that 
I  canuot  better  express  my  own  views  than  to  adopt  the  opin- 
ions at  large. 

Boano,  J.,  said:  **  There  are  some  points  in  this  cause  which 
are  uot  controverted  by  either  side.  It  is  admitted  that  upon 
the  principles  of  the  common  law,  a  chose  in  action  is  not  as- 
signable; that  is,  the  assignment  does  not  give  to  the  assignee  a 
right  to  maintain  an  action  in  his  own  name.  It  is  also  con- 
ceded that,  in  England,  the  assignee  of  a  bond  takes  it  charged 
with  every  species  of  equity  which  was  attached  to  it  in  the 
hands  of  the  obligee.  If  a  different  principle  prevailed  in  this 
couutiy  it  must  grow  out  of  the  acts  of  assembly  which  author- 
ized tbo  assignment  of  bonds.  The  intention  of  these  was  to 
alter  the  common  law,  so  far  as  it  prevented  bonds  from  being 
assigned,  and  to  give  to  the  assignee  a  right  to  sue  in  his  own 
name,  and  in  the  same  manner  as  the  obligee  might  have  done. 
It  was  not  intended  to  abridge  the  rights  of  the  obligor,  or  to 
enlarge  those  of  the  assignee  beyond  that  of  suing  in  his  own 
name;  and  since  it  is  clear  that  prior  to  this  law  an  original 
equity  attached  to  the  bond,  following  it  into  the  hands  of  the 
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ftssigiifie,  tbifl  law  dooa  noi  exprosBly  nor  by  implieation  de- 
aiEoj  thAJprinoiplft.  With  veq^eoi  to  the  pisoyiHion  in  iho  act 
•of  assembly,  it  contemplates  legal  disoounts  only.  The  worda, 
tbe  plaintiff  shall  allow  all  discounts  which  the  defendant  can 
prove,  were  meant  to  extend  those  discounts  beyond  the  creditB 
whioh  might  be  indorsed  on  the  bond;  and  the  latter  words, 
before  notice  of  such  assignm^it  was  given  to  the  defendant, 
were  meant  to  restrain  the  discounts  to  such  as  existed  prior  to 
notice  of  the  assignment.  This  enlarging  and  restraining  pro- 
viso was  necessazy,  in  order  to  express  clearly  the  meaning  of 
the  log^atore;  but  neither  the  proviso,  nor  any  other  part  of 
this  act,  was  intended  to  extend  or  abridge  equitable  discounts, 
which  were  not  in  the  contemplation  of  the  legislature  when 
making  this  law.  The  assignee,  it  is  admitted,  takes  the  bond 
at  bis  peril,  so  far  at  least  as  the  posable  claim  of  the  obligor 
to  discounts  may  extend.  If  he  chose  not  to  encounter  this 
risk,  nor  to  repose  entire  confidence  in  the  obligee,  he  should 
inquire  of  the  obligor,  and  from  him  obtain  information  re- 
specting, at  least,  tiiis  part  of  the  subject.  With  the  same  con- 
venience may  the  inquiry  to  any  equitable  objections  be  attached 
to  the  bond.  The  two  cases  are  precisely  within  the  same  rea- 
son, and  I  can  discover  no  principle  of  policy  or  justice  which 
■should  so  widely  distinguish  them.  I  am  clear  in  the  opinion 
that  an  equity  existing  against  the  bond  is  not  lost  or  extin- 
guished by  an  assignment  for  valuable  consideration  and  with- 
out notice.  It  is  true,  Norton's  interest  in  the  goods  sold  by 
Harris  is  not  established  in  the  proof;  but  the  ground  of  the 
chancellor's  decree  being  wrong,  it  must  be  reversed,  and  the 
cause  remanded  for  further  proceedings,  so  as  to  let  in  Mr. 
Norton  to  the  proof  of  his  equity." 

Carrington,  J.,  in  the  concluding  part  of  his  opinion,  re- 
marked: ''The  case  now  under  consideration  comes  fully 
within  those  principles  which  seem,  to  be  correct.  Norton  and 
Anderson  were  concerned  together  in  trade,  and  upon  a  settle- 
ment of  accounts  Norton  claimed  a  credit  for  the  proceeds  of  a 
•quantity  of  goods  in  the  hands  of  Harris.  But,  Anderson 
assuring  him  that  he  had  received  no  part  of  those  proceeds, 
Norton,  unsuspicious  of  the  truth,  gave  his  bond  for  the  balance 
as  it  stood.  Bose,  it  is  admitted,  was  a  fair,  boria  fide  pur- 
chaser of  the  land.  He  is  chargeable  only  with  neglect.  He 
might  and  ought  to  have  satisfied  himself  that  the  debt  was 
justly  due  before  he  received  it.  If,  upon  an  inquiry,  Norton 
assented  to  the  payment,  or  acknowledged  he  had  no  objections 
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to  it,  this  w««Ad  liave  ikpriiped  liim  of  his  equity  against  Bose. 
It  was  eoBjior^atj  person  wishiog  to  take  an  assignment  of  ihe 
bond  to  intake  the  inqniiy.  He  would  know  at  onoe  where  to- 
make  the  applioation.  On  the  other  hand,  Norton  conld  not 
^▼e  a  special  notice  to  the  person  who  was  about  to  obtain  it;. 
and  the  public  papers  would  afford  a  very  imoeitain  channel  of 
infonnatioii.  Upon  the  whole,  I  am  clear  that  the  decree  is 
coooneoas,  and  ought  to  be  rerersed.'' 

Ljqh,  J.,  said:  "If  Norton  had  gii^n  this  bond  before 
assignmeDts  were  aanctioned  bj  legislative  anithoiitj,  it  is  ad- 
mitted on  all  hands  that  his  equity  would  have  followed  the 
bond  into  the  hands  of  an  assignee.  If  so,  is  it  possible  that 
the  legislature  could  have  meditated  so  much  injustice  as  to 
eiclmde  him  from  setting  up  an  objection  to  the  debt  which, 
bat  for  the  law,  he  might  have  made?  Whatever  would  then 
have  been  the  constmction  of  the  law,  must  be  thecenfrfructian 
d  it  at  this  day.  I  mevtion  this  to  show  that  the  legislatnre,. 
by  making  bonds  assignable,  did  not  mean  to  •deprive  the 
oUigorB  of  any  equitable  objeotioiis  which  they  might  have 
against  them.  Upon  the  whole,  I  eoncnr  in  opinion  with  the 
other  lodges."  See,  also,  the  case  of  Pie^eff  ▼.  Morris,  2 
Washington's  Rep.  255. 

The  two  preceding  cases,  which  were  decided  in  the  court  of 
appeals  of  Yiiginia,  clearly  establishes  the  principle  that  the 
assignee  takes  subject,  not  only  to  the  Icegal,  but  also  to  the 
4iquitaUe  claims  of  the  obligor;  and  in  the  case  of  Norton  v. 
Rom,  it  was  a  claim  arisiDg  out  of  partnership  transactions. 
The  equitable  daim  to  a  further  credit  was  founded  on  the 
right  of  one  of  the  partners  to  his  proportion  of  funds  received 
by  the  other,  to  whom  on  settlement  he  had  executed  a  bond 
without  being  allowed  the  credit.  The  court  held  the  assignee 
liable,  aobiviilistandiBg  he  had  no  notice  of  the  equitable  claim^ 
and  was  a  purchaser  for  valuable  consideration.  In  all  the 
cases  I  have  referred  to,  the  assignee  was  a  perchascr  for  valu- 
able considecatioii.  But  how  stands  the  present  case  in  this 
respect?  Was  Martin  W.  Bates,  or  wefe  the  creditors  for 
whose  use  be  took  the  assignment  of  the  judgment  from 
Mitchell,  pnrchasers  for  a  valuable  consideration? 

It  appears  that  alter  the  final  hearing  of  the  suit  in  chan- 
cery, which  was  had  at  the  August  term,  1823,  in  which  suit 
IxMskwood,  as  one  of  the  partners,  was  claiming  a  balance  due 
him  from  Mitchell,  the  whole  matter  in  controversy  being  con* 
fined  to  the  ^qoestien  of  indebtedness,  and  the  accounts  filed 
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under  the  interlocutory  decree,  and  the  exceptions  beard  and 
considered,  that  while  matters  were  thus  pending,  and  when 
the  chancellor  had  the  same  under  advisement  for  the  purpose 
of  making  up  his  decree,  Mitchell,  the  defendant,  being  in- 
debted to  other  persons  and  insolvent  or  embarrassed,  assigned 
this  judgment,  which  he  had  against  Lockwood,  to  Martin  W. 
Bates,  in  trust  for  certain  other  creditors,  they  having  judg- 
ments against  him.  It  is  not  alleged  that  any  valuable  consid- 
eration was  actually  paid  by  the  assignee,  or  that  satisfaction 
was  entered  on  the  judgments  for  the  payment  of  which  the 
assignment  was  made.  From  all  that  appears  it  was  nothing 
more  than  an  assignment  of  a  collateral  security.  This  pre- 
sents a  case  very  different  from  that  of  purchaser  for  valuable 
consideration,  who  has  actually  paid  money;  and  more  espe- 
cially so,  when  the  assignee  was  the  solicitor  on  behalf  of  the 
defendant,  Mitchell,  and  consequently  after  the  final  hearing, 
in  1823,  fully  acquainted  with  the  whole  subject.  In  the  case 
of  Turton  v.  Benson,  1  P.  Wms.  497,  Benson's  administratrix 
assigned  Turton's  bond  in  trust  for  the  benefit  of  Benson's 
creditors.  Lord  Chancellor  Parker  declared  that  as  to  Benson's 
pretended  assignment  of  the  bond,  it  was  upon  no  considera- 
tion; but  if  it  were,  yet  in  truth  it  was  not  an  assignment,  but 
an  agreement  only  that  the  assignee  should  have  all  the  &dr 
and  equitable  advantage  and  benefit  of  the  bond  that  the  as- 
signor himself  was  entitled  to,  and  if  nothing  was  doe,  nothing 
could  be  assigned  over.  The  lord  chancellor  further  said,  '*  as 
to  what  had  been  urged,  that  the  creditors  of  Benson  were 
numerous  and  in  danger  of  losing  their  debts  through  a  de- 
ficiency of  assets,  that  would  be  of  no  weight;  for  still  the 
creditors  of  Benson  must  be  paid  out  of  Benson's  estate,  and 
not  out  of  the  estate  of  another  man."  This  case  in  Peere 
Williams  I  have  adverted  to  as  fully  answering  the  suggestion 
made  by  defendant's  counsel,  that  the  assignment  in  the  present 
case  was  for  a  valuable  consideration,  and  that  if  it  be  not  sus- 
tained, the  creditors  for  whose  use  it  was  made  will  lose  their 
debts.  The  remark  made  by  the  lord  chancellor  is  founded 
upon  the  clearest  principles  of  equity  and  justice. 

It  is  admitted  that  at  law  there  cannot  be  a  set-off  under  our 
act  of  assembly  except  in  cases  of  mutual  debts;  but  where 
there  are,  upon  accounts,  mutual  credits  between  two  parties, 
though  they  cannot  be  set  off  at  law,  yet  it  is  the  common 
ground  of  a  bill  in  equity.  This  was  the  opinion  of  Lord 
Chancellor  Loughborough,  in  the  case  of  James  v.  Kynnier^  5 
Yes.  jun.,  108,  supposing  no  bankruptcy  had  taken  place. 


Bept.  1833.]  LooEWOOD  v.  Bates.  135 

In  Uie  case  of  French^  assignee,  t.  Fenn,  3  Doug.  257,  being  a 
case  of  bankmpicj,  the  set-off  was  allowed  upon  the  ground  of 
mutual  credit.  It  was  an  action  of  assumpsit  brought  against 
the  defendant,  for  money  had  and  received  to  the  use  of  the 
plainti£b,  as  assignees  of  Cox.  The  defendant  pleaded  the 
general  issue  oon-assumpsit,  and  gave  notice  of  set-off.  A  Ter- 
dict  was  found  for  the  plaintiff,  subject  to  the  opinion  of  the 
eourt  on  the  following  case,  viz. :  That  on  the  twenty-fourth  of 
January,  1778,  Cox,  Holford  and  Fenn  agreed  to  purchase  a 
row  of  pearls  for  an  adventure  in  trade,  and  that  Fenn  should 
advance  the  money.  The  agreement  was  as  follows:  "  London, 
January  24,  1778,  J.  Cox,  J.  Holford,  and  J.  Fenn  purchased  a 
TOW  of  pearls  of  James  L.  Jenne  for  two  thousand  and  fifty 
pounds,  including  the  commission.  The  said  sum  was  ad- 
vanced by  3.  Fenn  upon  an  agreement  that  profit  and  loss 
thereon  should  be  equally  divided  between  them  in  thirds;  in 
eonsequence  of  which,  we,  the  undersigned,  do  hereby  agree  to 
pay  two  thirds  of  the  interest  thereon,  from  the  said  twenty- 
fourth  of  January,  1778,  till  the  said  row  of  pearls  is  sold." 
In  November,  1778,  Cox  became  a  bankrupt,  after  which  the 
defendant  sent  the  row  of  pearls  to  China,  where  it  was  sold 
for  six  thousand  pounds,  and  the  net  proceeds  being  five  thou- 
sand pounds  was  remitted  to  the  defendant.  Cox,  at  the  time 
of  his  bankruptcy,  was  indebted  to  the  defendant  in  a  much 
larger  sum  than  a  third  of  the  profits  of  the  adventure.  The 
question  for  the  consideration  of  the  court,  therefore,  was 
whether  he  was  entitled  to  set-off  the  sums  owing  to  him  from 
the  bankrupt  in  bar  of  the  action  brought  by  the  bankrupt's 
assignees  for  a  third  of  the  profits  arising  from  the  sale  of  the 
pearls. 

Lord  Mansfield  said:  **  The  act  of  parliament  is  accurately 
drawn  to  avoid  the  injustice  that  would  be  done  if  the  words 
were  only  mutual  debts;  and  it  therefore  provides  for  mutual 
credit.  In  this  case,  credit  is  given  to  the  defendant  for  a  row 
ot  pearls,  which  is  to  belong  in  thirds  to  three  persons.  As 
Fenn  advanced  the  whole  money,  the  other  two  were  to  pay 
him  interest  for  their  shares  until  the  pearls  were  sold.  There 
is  no  doubt  but  there  was  a  mutual  credit.  Cox  had  trusted 
him  with  the  pearls,  and  he  had  trusted  Cox  with  other  goods, 
which  in  all  probability  he  would  not  have  otherwise  done. 
This  is  the  real  justice  of  the  case,  if  there  had  been  no  bank- 
raptcy;  and  the  bankruptcy  ought  not  to  alter  the  real  justicb 
of  the  case." 


136  LoGEWOOD  t;.  Bates.  [Dekwaze, 

Upon  a  full  consideration  of  all  the  eases,  I  am  of  opinion 
that  the  complainant  is  entitled  to  relief,  and  to  have  the 
amounts  due  him  under  the  decree  set  off  against  the  sum  doe 
upon  the  judgment. 

Let  a  decree  be  entered  accordingly. 


Qks^tm  m  EQUIT7  receive  the  BSBie  oeottnutioii  m  in  ooorte  of  heir, 
where  there  are  no  intervening  eqnitieB:  McKkUey  ▼.  Wnuttm,  19  AU.  d(U; 
Cave  V.  Webb,  22  Id.  583;  Jordan  ▼.  Jordan,  12  Ga.  77:  Rq^py  ▼.  Be^ppy,  46 
Mow  671.  Bnt  where  peculiar  eqnities  exist  between  the  parties,  courts  of 
eqnitjr  will  extend  the  dcetriae  of  set-off  beyond  that  aUimed  by  law:  Lee 
T.  L^  31  Ga.  26;  FooiY.  Kekkvm,  15  Vt  258;  lAndaay  ▼.  Jaekaon^  2  Paig^ 
581;  Hiddick  v.  Moore,  65  N.  C.  382.  ''It  is  trae  that  eqnii^  genexaUy  fol- 
lows the  law  as  to  set-off,  bat  it  is  with  limitations  and  restrictions.  If  there 
is  no  connection  between  the  demands,  then  the  role  is  as  it  is  at  law.  Bnt 
if  there  is  a  eoaneetion  between  tiie  demands,  equity  acts  upon  it^  and  allows 
a  aei-off  under  particular  circumstances:"  2  Stcny's  ESq.  Juris.,  sea  143A. 

Mutual  Crsditb  are  the  subjects  of  set-off  in  equity.  AltbDo^thevsmay 
be  mutual  and  independent  debts  existing  between  the  parties:  2  Story's  £q. 
Juris,  sec.  1435.  One  judgment  may  be  set  off  against  another:  Waterman 
on  Set-off,  sec.  337  et  teq. ;  ffolmea  y.  HobtMon^  4  Ohio^  90.  The  court  in 
this  last  citation  say  that,  "the  practice  of  setting  off  one  judgment  against 
another  between  the  same  parties  and  due  in  the  same  rights  is  ancient  and 
well  established.  So,  also,  Camp  v.  Pace,  40  Ga.  45;  Meloy  v.  Hawk,  32 
Ind.  04.  And  in  equity  judgments  recovered  between  the  same  parties  in 
different  courts,  may  be  set  off:  Webtter  v.  McDanki,  2  Del.  Ch.  397.'*  The 
right  of  the  parties  to  have  one  judgment  made  to  cancel  another  pro  tanto 
is  just  as  perfect  where  the  judgments  axe  rendered  in  differettt  oonrts  as 
whero  they  are  rendered  in  the  same  court:"  Worden,  J.,  in  Brooks  v. 
Harris,  41  Ind.  390,  393.  The  fact  that  an  appeal  has  been  taken  and  is  still 
pending,  will  not  prevent  the  set-off  of  the  judgment:  Oaddis  v.  Lesson,  55 
DL  522;  Brooks  v.  Harris,  41  Ind.  390.  If  a  judgment  be  pleaded  as  a  set- 
0^  when  it  is  a  proper  matter  of  set-off,  and  be  disallowed  by  the  jury  it  is 
extinguished  and  can  no  louger  be  the  basis  of  an  action:  Freeman  on  Judg- 
ment^ sec.  279.  See  the  subject  of  set-off  discussed  in  the  note  to  Oregg  v. 
James,  post. 

That  thb  Pxndenct  of  as  AcnoK  is  of  itself  notice  to  the  purchaser  of 
the  land  involved,  so  as  to  bind  the  property  in  his  hands,  in  the  absence  of 
any  statute  altering  the  rule,  see  Jackson  v.  Dickenson,  8  Am.  Dec.  236,  and 
Wade  on  Notice,  chap.  5. 

PRE-sxiBTiva  DsBT — PuBCHABXB  VOB  Valub. — The  question  whether  a  per- 
son is  a  purchaser,  or  incumbrancer  for  value,  is  one  which  frequently  arises 
for  judicial  determination,  and  out  of  this  question  arises  the  further  inquiry, 
what  is  a  valuable  consideration  ?  In  the  foregoing  case  of  Lockwood  v.  Bates, 
the  court  held,  that  where  one  takes  a  security  for  the  purpose  of  securing  a 
pie-existing  debt,  he  is  not  entitled  to  the  equities  of  an  incumbrancer,  for 
value.  This  is  in  harmony  with  the  authorities  in  several  of  the  states.  "As 
a  general  rule,  a  purchaser  of  the  legal  title,  who  receives  his  conveyance 
merely  in  consideration  of  a  prior  indebtedness,  is  not  entitled  to  protection, 
because  he  has  lost  nothing  by  his  purdiase:'*  PadgeU  v.  Lawrence  ^  10  PaL 
180;  Coddington  v.  Bay,  20  Johns.  637;  Boot  v.  French,  13  Wend.  570;  SitUker 
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T.  Mdhnaid,  6  HiU,  93;  Dkteraan  v.  TiUingJuut,  4  PaL  215;  AffrieuUural 
Bank  t.  i>or»ey,  1  Freem.  Ch.  838;  CumnUngs  v.  J?o^,  83  Pa.  St.  372;  Bojfer 
▼.  KeydoM  National  Bank,  83  Pa.  St.  248;  ifoore  Y.Ryder,  66N.  Y.  441.  ThiB 
rule  ia,  perhapsi  austained  by  a  alight  preponderance  of  the  anthoritiea,  but 
it  by  no  meana  meeta  with  nniyeraal  aoqnieaoenoe,  and  the  tendency  to  declare 
a  pre-eziating  indebtedneaa  a  anffident  conaideration  to  entitle  one  to  the 
eqoitiea  of  a  pnrchaaer  or  holder  for  valne,  aeema  increaaing  in  atrength: 
Payme,  t.  Bendey,  8  CaL  280;  BobbtBon  t.  Smith,  14  Id.  94;  Naglee  t.  Lyman, 
14  Id.  150;  Fr^  v.  Cliford,  44  Id.  336;  Knox  r.  CliiFord,  38  Wia.  851; 
Meaih  r.  Sibmillom  L.  M.  Co.,  39  Wia.  146;  Xnox  ▼.  Hunt,  18  Ma  174; 
note  to  Bay  r.  Ooidinytm,  9  Am.  Doc  388;  Daniel  on  Htg,  Inst,  aec  827. 
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Mason  v.  Wash. 

[Bbbbib,  89.*] 

The  Absionob  of  a  Note  ib  not  Liablb  thereon,  under  the  lUiiioii  ita^ 

nte,  unifies  the  money  oannot  be  obtained  after  dne  diligenoe  in  an  aotioQ 

against  the  maker. 
The  Laws  of  another  State  cannot  be  noticed  judicially,  but  must  he 

pleaded  and  proyed. 
A  Dischaboe  under  the  Bankrupt  Law  of  Another  State  will  not 

bar  a  suit  here  upon  a  contract  made  before  such  discharge. 

Afpsal  from  a  judgment  obtained  against  the  appellant  as 
assignor  of  a  certain  note.  The  declaration  alleged  that  the 
note  sued  on  was  executed  by  certain  parties  at  New  York, 
payable  six  months  after  date  to  Mason,  the  appellant,  or 
order,  and  was  on  the  same  day  assigned  by  the  appellant  to 
the  appellees;  that  at  maturity  it  was  presented  to  the  makers 
for  payment  and  payment  refused,  of  which  the  appellant  was 
duly  notified.  A  demurrer  to  the  declaration  was  overruled. 
The  appellant  then  pleaded,  among  other  matters,  a  discharge 
under  the  bankrupt  laws  of  New  York,  which  plea  was  adjudged 
bad  on  demurrer,  and  a  motion  in  arrest  of  judgment  having 
been  overruled,  judgment  was  given  for  the  appellees.  Upon 
appeal  from  this  judgment,  the  errors  assigned  were:  1.  The 
overruling  of  the  demurrer  to  the  declaration;  2.  The  overruling 
of  the  motion  in  arrest  of  judgment;  and  3.  The  allowance  of 
the  demurrer  to  the  plea. 

*  The  psgos  nferred  to  ■»  fhote  of  Baeeher's  edition  of 
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By  Ooarty*  Betnolds,  C.  J.  In  this  case  the  court  is  called 
upon  to  Bay  whether  sufficient  facts  are  shown  in  the  pleadings 
to  anthoiize  the  plaintiff  below  to  recover.  This  depends,  we 
conceive,  upon  the  sound  construction  to  be  given.to  our  act 
of  the  legislature,  making  promissory  notes  assignable.  We 
cannot  give  to  that  act  the  same  construction  that  is  given  to  the 
statute  of  Anne.  The  provisions  of  the  two  statutes  are  differ- 
ent; the  statute  of  Anne  places  promissory  notes  upon  the 
same  footing  with  ioland  bills  of  exchange— ours  does  not. 
Ours  makes  notes  for  the  payment  of  property  assignable;  the 
statute  of  Anne  does  not.  That  statute  was  passed  for  the  fur- 
therance of  commerce,  and  to  suit  the  convenience  and  interests 
of  a  great  commercial  people.  Ours  was  enacted  at  a  time 
when  but  few  persons  inhabited  the  country,  and  whose  pur- 
suits were  domestic  and  agricultural.  Our  statute  expressly 
declares  that  the  assignor  shall  not  be  liable  until  due  diligence 
has  "been  used  oy  the  holder  to  obtain  the  money  from  the 
maker.  To  give  our  statute  the  same  construction  that  the 
statute  of  Anne  receives,  would,  in  the  opinion  of  the  court,  de- 
feat the  intention  of  the  legislature,  and  the  obvious  under- 
standing of  the  people.  Hence,  we  are  irresistibly  led  to 
conclude  that  the  diligence  contemplated  by  our  statute  is  dili- 
gence by  suit,  when  that  course  will  obtain  the  money.  No 
suit,  then,  having  been  commenced  and  prosecuted  against  the 
makers  of  this  note,  as  appears  from  the  pleadings,  the  declar- 
ation is  insufficient,  and  no  recovery  can  be  had  thereon  under 
the  laws  of  this  state.  But  here  we  are  met  by  an  argument 
that  the  right  of  action  accrued  under  the  laws  of  New  York, 
the  contract  having  been  made  there,  and  that  the  laws  of  that 
state  must  furnish  the  rule  of  decision  in  this  case. 

It  is  a  sufficient  answer  to  that  argument  to  remark,  that  the 
laws  of  New  York  were  neither  pleaded  nor  proved  in  the  court 
below,  and  that  this  court  cannot,  ex  officio,  take  notice  of  the 
laws  of  a  foreign  court.  Here  we  might  stop;  but  as  the  ques- 
tion which  is  the  foundation  of  the  third  error  assigned,  may 
again  be  raised  in  the  court  below,  it  will  be  best  once  for  all, 
to  settle  it,  and  in  doing  so,  it  will  be  useless,  and  accounted  a 

•  The  judges  of  this  coart  prior  to  Jan.  1835,  ware  Joteph  PliiUpSp  O.  J.,  •ppolnttd  Oct. 
9. 1818;  resigned  July  4, 1822.  Thomas  BeynoldSp  C.  J.,  appointed  Augnst,  1833.  \aBO» 
date  Justices  appointed  Oct.  9,  1818;  Thomas  C.  Browne,  John  Reynolds.  WUliani  P. 
Foster.  Judge  Foster  resigned  June  33, 1819,  withoat  taking  his  seat,  and  William  Wilson 
waa  appointed  in  his  stead,  August  7, 1819.  At  the  session  of  the  legislature  in  Dec.  1834, 
the  following  were  elected  and  commissioned  Jan.  19, 1825:  William  Wilson,  0.  J.,  and 
Thomas  C.  Browne,  Samuel  D.  Lockwood,  apd  Theophilus  W.  Smith,  sasoolate  Justioes. 
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Tain  boast  of  learning  to  enter  into  argument  or  reasoning  upon 
the  sabject,  it  haTxng  been  settled  bj  the  highest  judicial  tiiba- 
nal  known  to  onr  gorenunent.  The  contract  in  this  case  was 
made  after  the  passage  of  the  bankrupt  law  of  New  York,  and 
the  discharge  obtained  under  that  law.  But  as  the  supreme 
court  of  the  United  States  has  determined  that  the  discharge 
is  equally  unaTailing,  whether  the  contract  was  made  before  or 
after  the  passage  of  the  act,  this  court  feels  itself  bound  to 
yield  to  that  opinion,  how  much  soever  some  of  the  court  might 
be  disposed  to  question  its  correctness.  We  presume,  howerer, 
it  is  founded  upon  the  &ct  that  the  power  to  pass  bankrupt 
laws  is  delegated  to  the  general  govermnent,  and  hence,  the 
states  are  restricted. 

Some  other  questions  were  raised  in  the  argument  of  this 
cause,  but  as  they  relate  principally  to  the  sufficiency  of  the 
testimony  to  authorize  the  finding  of  the  jury,  are  not  of  a 
character  to  require  the  interfering  hand  of  this  court.  The 
judgment  below  must  be  reyersed,  the  appellant  recoTer  his 
costs,  and  the  cause  remanded  to  the  court  below  for  new 
proceedings  to  be  had,  not  inconsistent  with  this  opinion. 

Judgment  reyersed. 

LiABOfiT  OT  AaaiQXOB  or  Koix. — ^It  is  well  sotfeled  under  the  minow 
statute,  that  "on  the  contEact  of  assignment^  the  indoiaer  only beoomee  lia- 
ble in  the  event  that  the  money  cannot  be  made  by  1^^  proceeding,"  against 
the  maker:  Crotkey  v.  Slanner^  44  HI.  321.  But  the  inabiliiy  to  collect  from 
the  maker  need  not,  in  every  case,  be  demonstrated  by  actual  suit  before 
resorting  to  the  assignor,  for  hk  liability  depends  upon  the/a«<  of  suohinability 
to  collect,  and  not  upon  the  mauiMr  in  which  it  is  made  manifest  He  may 
be  held  liable:  "1.  Where  the  assignee,  by  the  exercise  of  due  diligence, 
prosecutes  the  maker  to  insolvency;  2.  Where  the  institution  of  a  suit 
against  the  maker  would  be  unavailing;  3.  Where  the  maker  has  absconded  or 
left  the  state  when  the  note  falls  due.  By  the  coDEtraot  of  assignment  the 
assignor  undertakes  to  pay  the  note  on  the  happening  of  either  of  theae 
contingencies:"  Crouch  v.  HaU^  15  HL  263. 

Failxtbe  to  Coixacr  bt  Dux  Diuobnob^  in  prosecuting  the  maker,  len- 
ders the  assignor  liable:  Thompaon  v.  Armstrong^  Breese,  48;  TarlUm  y. 
MiUeTy  Id.  68.  And,  on  the  other  hand,  failure  to  use  such  due  diligence 
discharges  tiie  assignor  where  a  prosecution  would  have  been  availing:  WU&on 
V.  Van  WvnkU,  2  Gilm.  684;  Cwrtia  v.  Oorman,  19  EL  141;  AUk(m  v.  Smith, 
20  Id.  104;  Sfierman  v.  SmUh,  Id.  350;  Nixon  v.  Weyhrieh,  Id.  60a 

The  Due  DojasNCB  Bbquered  or  the  AssioirxB  must  be  used  at  every 
etage  of  the  proceedings,  from  the  commencement  of  them  until  satisfaction 
is  had  or  shown  to  be  impossible.  The  suit  must  be  commenced  at  the  first 
term  of  the  court  after  the  note  falls  due  if  tiiere  is  time  for  the  servioe  and 
return  of  the  writ:  Luak  v.  Cook,  Breese,  84;  Chalmers  v.  Moore,  22  IlL  350. 
it  must  be  brought  in  the  court  of  competent  jurisdiction  in  which  judgment 
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can  be  soomtt  obtained,  where  a  speedy  judgment  will  bring  the  maneT": 
AUison  V.  Smithy  20  HL  104.  The  execution  must  be  aeaaonably  iaaned,  Btstor 
y.  Walter,  4  Gilm.  3,  and  mast  be  left  in  the  officer's  hands  daring  the  whole 
time  it  has  to  ran  nnless  it  is  affirmatively  shown  by  pleading  and  proof  that 
sach  a  ooorse  would  have  been  oseless:  HanUin  ▼.  Reynolds^  22  HL  207.  And 
reaaonable  diligence  shoold  be  used  to  find  property  upon  which  to  levy  the 
execntion:  Nixon  v.  Weyrich,  20  DL  600.  If  after  obtaining  judgment  an  in- 
junction is  issned  out  of  chancery  staying  the  proceedings,  and  the  judgment 
is  finally  porpetnally  enjoined,  it  will  be  "dne  diligence"  if  the  assignee  ap- 
peals and  defends  the  chaaeery  suit:  WiUon  v.  Van  Wmkle^  2  Gilnu  681 

Whxbx  ▲  Suit  would  olkarlt  bb  Unavailino,  dne  diligence  in  prose> 
eating  the  maker  is  dispensed  with  and  the  assignor  is  liable;  as  where  the 
maker  is  insolvent  at  the  matority  of  the  note:  Humphrey  a  v.  Collier,  I  Scam. 
47;  Bledsoe  v.  Graves,  4  Id.  385;  Kelly  v.  Oravee,  74  HL  423;  Aldrieh  v. 
Goodell,  75  Id.  452;  Wiekersham  v.  AUom,  77  Id.  620.  The  mere  fact  that 
the  maker's  property  is  heavily  inonmbered  will  not  be  sufficient:  BoberU  v. 
Haskell,  20  Id.  59. 

Where  tse  Makxb  has  Absoondid  or  left  the  state,  due  diligenoe  in  suit 
will  be  excused:  Hilbam  v.  Artus,  3  Scam.  346;  SchuUler  v.  PiaU,  12  HL  410. 
But  if  the  assignment  was  made  after  maturity,  the  maker  being  out  of  ^  the 
state  at  the  time,  the  assignee  can  hold  the  assignor  only  on  showing  due  dil- 
igenoe in  suit  against  the  maker,  or  that  it  would  have  been  unavailing: 
Crouch  V.  HaU,  15  lU.  264.  To  excuse  due  diligence  in  suit  the  assignee  must 
aver  and  prove  the  maker's  absence  from  the  state.  An  allegation  that  "at 
the  time  the  note  became  due  and  payable  diligent  search  was  made  at  the 
said  county  for  the  maker,  for  the  purpose  of  demanding  payment  thereof, 
but  that  he  could  not  be  found,'*  is  insufficient,  as  he  might  be  in  another 
county:  Tarlton  v.  Miller,  Breese,  68. 

Proot  of  Statutes  of  a  Sister  State. —For  an  examination  of  the  law 
and  a  collection  of  the  cases  on  this  point,  see  the  note  to  State  t.  TwUty,  11 
Am.  Dec  779. 

DiBCHAROB  UHDBR  Insoltxnt  Law  OF  AKOTHSR  Statb.— Upon  tlus  Sub- 
ject see  SmUh  ▼.  Smith,  3  Am.  Deo.  410,  and  note:  Baker  v.  Wheaion,  4  Id. 
71,  and  note;  WhUe  ▼.  Cau(field,  6  Id.  249;  Blanehard  v.  BuasOl,  7  Id.  106^ 
and  note;  and  Vamusem  v.  Haitlekmnits,  Id.  582,  and  note. 


Forester  v.  Guard. 

[BaaBSB,74.] 

SiATBMXim  OF  Jurors  arb  hot  AinassiBLB  to  impeach  their  TBidiot. 
Ak  Affidavit  of  Nbwlt  Disooybred  Tbstimoky  must  state  the  names  d 
the  witnesses  and  the  facts  to  which  they  will  testify. 

Appeal.     The  opinion  states  the  case. 

By  Court,  Betkolds,  C.  J.  In  this  case,  the  only  error  relied 
apon  is  that  the  coart  below  erred  in  granting  a  new  trial. 
There  were  four  reasons  assigned  for  a  new  trial:  1.  The  ver- 
dict was  against  law  and  eyidence;  2.  The  discovery  of  new 
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eTidenoe;  8.  The  yerdict  of  the  jury  was  predicated  upon  the 
statemeDts  of  the  jurors  in  relation  to  the  controyersy  while  in 
the  jury-rooms;  4.  One  of  the  jurors  separated  from  the  jury 
while  deliberating. 

The  fact  that  the  yerdict  was  predicated  upon  the  statements 
of  the  jurors  after  they  withdrew,  is  disclosed  by  the  affidayit  of 
one  of  the  plaintiffs  below,  founded  upon  the  confessions  of  one 
of  the  jurors.  This  the  court  thinks  improper.  The  statements 
of  jurors  ought  not  to  be  receiyed  to  impeach  their  yerdicts. 
The  affidavit  disclosing  the  discoyery  of  material  testimony  does 
not  state  the  name  of  the  witness,  nor  the  facts  he  could  prove. 
It  is,  therefore,  insufficient.  An  affidayit  should  state  the  facts, 
that  the  court  may  judge  of  their  materiality.  If  the  new  trial 
had  been  granted  upon  the  affidayit  alone,  the  court  would  say 
it  was  improperly  granted;  but  as  there  were  other  grounds,  to 
wit.,  that  the  yerdict  was  against  evidence,  the  court  cannot 
say  there  was  error;  on  the  contrary,  the  facts  in  the  case  seem 
to  have  warranted  the  interposition  of  the  oourt  The  judg- 
ment is,  therefore,  affirmed. 

Judgment  affirmed. 


The  INADMISSIBILITY'  OF  STATEMENTS  OF  JuROAS  to  impeaoh  their  verdict 
by  showing  misconduct,  is  a  settled  principle  of  the  law  of  jnry  trials:  Prof- 
fatt  on  Jury  Trial,  sec  408;  Apihorpe  v.  Backus,  1  Am.  Dec.  26;  duggage 
V.  Swan,  6  Id.  400;  Vaiae  v.  Delaval,  1  T.  B.  11;  Dana  v.  Tuehr,  4  Johns. 
487;  Clam  v.  Smith,  6  Hill,  560;  Meade  y.  Smith,  16  Conn.  346;  Woodward 
V.  LtaviU,  107  Mass.  453;  O^Barr  v.  Alexander,  37  Qa.  195;  HaU  v.  Rohm- 
ton,  25  Iowa,  91;  KnowUon  v.  McMahon,  13  Minn.  386;  Stanley  v.  Suther- 
land,  54  Ind.  339;  SkUe  v.  Pikf,  65  Me.  Ill;  OaU  v.  N.  Y.  R.  R,  Co,^  63 
How.  Pr.  3S5;  Brovm  v.  Cole,  45  Iowa,  601;  Lucas  v.  Cannon,  13  Bosh,  650; 
Clievalier  v.  Dyan,  28  La.  Au.  359;  SiaU  v.  Fr^igi,  Id.  657.  And  this  is  the 
rule  in  Illinois:  Smith  v.  EamM,  3  Scam.  81;  Martin  v.  Ehret{feU,  24  III. 
187;  Ptck  V.  Brewer,  48  Id.  54.  Nor  are  the  affidavits  of  other  persons  ad- 
missible to  impeach  the  verdict  where  they  obtain  their  information  from 
statements  of  the  jurors:  AlUaon  v.  People,  45  111.  37.  It  was  held,  how- 
ever, in  Sawyer  v.  Stephenson,  Breese,  24,  that  the  affidavit  of  one  of  the 
jarors  was  admissible  to  prove  that  another  of  the  jnrors  had  given  new  tes- 
timony in  the  cause  after  they  retired  to  the  jnry-room.  This  dedsiofi  may 
be  regarded  as  practically  overruled  by  the  cases  already  cited. 

Jurors'  Afftbavits  are  Admissible,  however,  upon  matters  not  con- 
nected with  their  acts  or  conduct  at  the  trial.  Thus,  the  affidavit  of  a 
juror  may  be  taken  to  prove  that  he  was  not  qualified  as  a  juror  by  reason  of 
being  an  alien:  Guykowski  v.  Peopfi,  1  Scam.  482.  So  where  certain  jurors 
never  in  fact  agreed  to  the  verdict,  but  being  persuaded  by  a  majority  of  their 
fellows  that  it  was  only  necessary  for  a  majority  to  agree,  did  not  object  to 
it  when  it  was  returned,  it  was  held  that  their  affidavits  were  admissible  to 
show  that  they  had  never  in  fact  consented  to  the  verdict:  Cochran  v.  Street, 
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2  Wash.  (Va.)  79.  It  is  only  when  jurors  have  agreed  to  the  Terdict  that 
they  are  estopped  from  impeaching  it.  Upon  similar  principles  it  has  heen 
held  that  where  the  foreman  delivered  the  verdict  erroneoasly  it  might  be 
•et  aside  npon  the  affidavit  of  the  jurors:  Cogan  v.  Ebden,  1  Burr.  383.  So 
where  the  jury,  by  mistaking  the  meaning  of  the  legal  terms  employed,  re- 
tomed  a  verdict  for  the  wrong  party:  LUUe  v.  Larrahtt^  11  Am.  Dec  43;  ted 
contra,  see  Chevalier  v.  Dycu,  23  La.  An.  359.  So  where  the  foreman  an- 
nounced a  verdict  di£ferent  from  that  agreed  to  by  the  jury:  DalrynvpU  v. 
WilUanis,  63  N.  Y.  361:  20  Am.  Bep.  544.  The  testimony  of  jurors  is  ad- 
missible also  to  prove  a  mistake  by  the  clerk  in  entering  tiie  verdict,  or  by 
the  court  in  directing  its  entry:  •/oeibson  v.  Diekeneon,  8  Am.  Dec.  236.  Such 
testimony  is  admissible  to  show  the  misconduct  of  a  party,  or  of  an  officer 
having  charge  of  the  jury:  7%oma3  v.  Chapman,  45  Barb.  98. 

AnrooAvm  Showing  Vbrdigt  Obtained  by  Change. — There  is  some 
diversity  of  adjudication  on  the  question  as  to  whether  the  affidavits  of  jurors 
are  admissible  to  prove  that  they  determined  by  chance  what  verdict  they 
would  return.  The  better  opinion  and  the  weight  of  authority  seem  how- 
ever to  be  against  the  admissibility  of  such  affidavits.  The  cases  on  this 
point  are  collected  and  reviewed  in  the  note  to  Warner  v.  BobmBon^  1  Am. 
Dec.  3a 

AjTiDAvrra  OF  Jurobs  to  Support  their  Verdict  are  admissible:  Prof- 
fatt  on  Jury  Trial,  sea  410;  Handy  v.  Providence,  1  R.  I.  400;  Smith  v. 
Eamea,  3  Scam.  76;  MaHin  v.  Ehrt,^eU,  24  HI.  187;  Peek  v.  Brewer,  43 
Id.  54. 

An  AmDAvrr  of  Newly  Discovered  Evidence,  as  a  ground  for  a  new 
trial  should  show:  1.  The  names  of  the  witnesses;  2.  The  testimony  ex- 
pected from  them;  3.  That  the  evidence  is  newly  discovered;  4.  That  due 
diligence  was  used  to  procure  it;  5.  That  it  is  material;  6.  That  it  is  not 
cumulative;  7.  That  it  is  not  impeaching;  8.  That  it  wUl  probably  change 
the  result:  Perry  v.  Cochran,  I  CaL  180;  Stone  v.  JRoee,  2  La.  Ann.  225; 
MdCombe  v.  Chandler,  5  Harr.  (Del.)  423;  Ludlow  v.  Park,  4  Ohio,  5;  Bume 
V.  Wiee,  2  Ark.  33;  Robim  v.  Fowler,  Id.  133;  Bourland  v.  Skinner,  11  Id. 
671;  Pleasant  v.  SUUe,  13  Id.  360;  Merrick  v.  Britton,  26  Id.  496;  MaHin  v. 
Carver,  40  Ind.  351;  State  v.  Bay,  53  Mo.  345;  Paraons  v.  PlaU,  37  Conn. 
563;  Wallace  v.  Tumlin,  42  Ga.  462;  Lander  v.  Miles,  3  Ore.  40;  Danslfy  v. 
Slate,  34  Tex.  392;  Smith  v.  Shultz,  I  Scam.  490;  Morrison  v.  Stewart,  24  HL 
25;  MaHin  v.  Ehren/els,  Id.  189;  CaUtoun  v.  O^Neal,  53  Id.  354.  The  affi- 
davit  should  state  positively  that  the  newly  discovered  evidence  is  true: 
Ritchey  v.  West,  23  HI.  385.  It  should  also  be  supported  by  the  affidavits  of 
the  witnesses  by  whom  the  facts  are  expected  to  be  proved,  if  they  can  be 
produced,  and  if  not  their  absence  should  be  explained:  Lander  v.  Miles,  3 
Ore  40;  Boffers  v.  Htcie,  1  CaL  433;  Jenny  Lind  Co.  v.  Bower,  11  Id.  194; 
Arnold  v.  SkagffS,  35  Id.  684;  Case  v.  Codding,  38  Id.  194;  Smith  v.  Culling, 
18  Wis.  295;  Suggs  v.  Anderson,  12  Ga.  461;  Cummins  v.  Walden,  4  Blackf. 
337;  Priddy  v.  Dodd,  4  Ind.  84;  Gibson  v.  State,  9  Id.  264;  Warren  v.  StaU^ 
1  G.  Gr.  106;  J/antse  v.  Malony,  7  Iowa,  81;  Bright  v.  Wilson,  7  B.  Mon.  122; 
Keogh  V.  McI^iU,  6  Minn.  513;  Cowan  v.  Smith,  35  HL  416;  Emory  v.  Addis, 
71  li.  27a  . 


/ 
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MoRB  V.  Baglbt. 


•4.1 

KaoLMT  TO  UAXM  A  Dosimi  AT  Law  it  a  bar  to  64|iiitt])l6  nBit 
Apviaii.    The  opinion  states  the  case. 
McBoberts,  for  the  defendants  in  error. 

By  Oonrt,  Lookwood,  J.  It  appears  from  the  bill  exhibited  in 
this  canse,  that  an  action  was  commenced  before  a  justice  of 
the  peace  on  a  promissory  note,  and  that  on  the  trial  of  the 
canse,  the  defendants  offered  to  prove,  by  their  own  oaths,  tiie 
fact,  and  called  on  plaintiff  below  to  disprove,  that  the  consid* 
eration  of  the  note  was  for  the  sale  of  an  improvement  on  pub- 
lic lands.  The  bill  also  states  that  the  justice  overmled  this 
defense,  and  gave  judgment  for  the  plaintiffs.  WiUiout  intend- 
ing to  decide  whether  this  defense  ought  to  have  availed  the  de« 
fendants,  if  they  had  proved  it,  it  is  sufficient  for  this  court  to 
say,  that  the  complainants  have  mistaken  their  remedy.  The 
defense  set-up  by  the  complainants  before  the  justice  waa 
purely  a  legal  one.  Their  only  remedy,  in  case  the  justice  de- 
cided erroneously,  was  to  appeal  to  the  circuit  court.  The 
complainants  having  neglected  to  avail  themselves  of  thia 
remedy,  cannot  now  ask  the  interposition  of  a  court  of  equity. 
The  allegation  in  the  bill,  that  complainants  could  only  prove 
the  facts  in  what  the  consideration  of  the  note  consisted,  either 
by  their  own  oath,  or  the  oath  of  the  plaintiff,  can  be  no  reason 
for  not  prosecuting  an  appeal  from  the  justice's  decision.  Had 
an  appeal  been  tsJcen,  the  complainants  could,  by  filing  a  bill 
of  discovery,  have  obtained  the  necessary  proof.  In  the  case 
of  Duncan  v.  Lyon^  3  Johns.  Ch.  351  [8  Am.  Dec.  513],  Chan- 
cellor Kent  says:  That  "it  is  a  settled  principle  that  a  party 
will  not  be  aided  after  a  trial  at  law,  unless  he  can  impeach  the 
justice  of  the  verdict  or  report  (of  referees)  by  facts,  or  on 
grounds  of  which  he  could  not  have  availed  himself,  or  waa 
prevented  from  doing  it  by  fraud  or  accident,  or  the  act  of  the 
opposite  party,  unmixed  with  negligence  or  fault  on  his  pari." 
The  decree  therefore  must  be  reversed. 

Decree  reversed. 

See  Freenum  on  Judgments,  see.  502, 
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Cornelius  v.  Wash. 

[Bkbbis,  96.] 

Thx  CoiriTDXires  Keposed  ik  Couksel  is  PxBaoNAL,  and  cannot  be  dele- 
gated to  another  without  the  client's  consent.  Hence,  the  oomiael 
employed  in  a  case  mnst  personally  contribute  his  leigjU  knowledge  and 
assistance  in  conducting  the  suit  to  its  final  determination. 

Appeal  from  a  judgment  obtained  in  the  circuit  court  by 
Wash,  the  appellee,  against  the  appellant,  in  an  action  brought 
bj  the  said  Wash  to  recover  for  his  services  as  counsel  in  a  cer- 
tain suit.  From  the  bill  of  ezceptions  it  appeared  to  have  been 
proved  at  the  trial  that  Cornelius,  the  appellant,  employed 
Wash  as  counsel  for  a  certain  negro,  in  a  suit  instituted  by  him 
against  other  parties  for  the  recovery  of  his  freedom;  that  the 
•aid  negro  finaUy  recovered  judgment  in  said  suit,  but  that 
Wash  did  not  appear  in  said  suit  or  render  any  personal  assist- 
ance therein,  but  the  same  was  conducted  with  great  ability  by 
Peck  and  Carr,  who  announced  to  the  court  when  Wash's  name 
was  called  that  they  would  attend  to  the  case  for  him,  although 
there  was  no  evidence  that  they  were  employed  by  him.  It  ap- 
peared, however,  that  Oarr  had  become  a  partner  of  Wash 
about  the  time  of  the  trial  of  the  said  suit.  It  further  appeared 
that  Carr  had  exacted  a  fee  of  twenty-five  dollars  from  the  ap- 
pellant for  his  services,  which  had  been  paid.  It  was  also 
jNTOved  that  at  the  time  of  employing  Wash  the  appellant  gave 
him  a  note  for  sixty  dollars,  and  promised  to  pay  him  the  fur- 
ther sum  of  fifty  dollars;  that  Wash  had  sued  on  the  said  sixty 
dollar  note,  but  that  in  said  suit  the  appellant  relied  on  a  fail- 
ure of  consideration,  because  Wash  had  not  rendered  any 
services,  and  that  the  appellant  prevailed  in  said  suit. 

At  the  trial  of  this  cause  in  the  circuit  court,  the  appellant 
moved  for  an  instruction  to  the  jury,  as  in  a  case  of  nonsuit,  at 
the  dose  of  the  plaintiff's  evidence,  that  the  evidence  did  not 
ahow  that  the  said  Wash  had  rendered  any  services  in  the  suit 
instituted  by  the  said  negro,  and  that  therefore  he  was  not  en- 
titled to  recover,  but  the  court  refused  the  instruction  and 
instructed  the  jury  that  if  they  believed  from  the  contract  that 
Wash  was  to  have  the  fifty  dollars  if  the  negro  recovered  his 
freedom,  whether  the  said  Wash  rendered  any  service  or  not, 
they  should  find  for  the  plaintiff,  and  left  the  construction  of 
the  contract  to  them.  At  the  close  of  the  case  for  the  defend- 
ant, the  court  gave  further  instructions  to  the  jury,  the  sub- 
•iance  of  wUcb  is  staled  in  the  opinion.     Verdict  for  the 
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plaintiff  for  fiftj-nine  dollars  damages;  motion  for  a  new  trixd 
overruled,  and  judgment  on  the  verdict,  from  which  the  de- 
fendant appealed  on  exceptions  to  the  instructions  of  the  court, 
and  to  the  refusal  to  give  the  instruction  asked  by  the  defend- 
ant. 

Blackwell,  for  the  plaintiff. 

Starr,  for  the  defendant. 

By  Court,*  Looswood,  J.  Two  questions  were  presented  ia 
this  case:  1.  What  is  the  true  construction  of  the  obligation 
made  by  the  plaintiff  in  error  to  the  defendant  in  error?  2. 
Ought  the  instructions  prayed  for  to  have  been  given  to  the 
jury?  On  the  first  point  the  court  are  of  opinion  that  by  the 
true  construction  of  the  contract  of  the  parties,  the  relation  of 
client  and  counsel  was  created,  and  that  it  became  necessary  for 
Mr.  Wash  either  to  have  contributed  his  legal  knowledge  or 
assistance  in  the  suit  of  Charge  v.  Whiteside  and  Bradshaw,  or 
have  been  ready  and  willing  at  the  trial  to  have  aided  and  con- 
ducted the  suit  to  its  final  termination.  The  confidence  reposed 
in  counsel  is  of  a  personal  nature,  and  cannot  be  delegated 
without  the  consent  of  the  client.  The  evident  object  of  the 
party  in  making  this  contract  being  to  obtain  the  legal  services 
of  Mr.  Wash  in  prosecuting  the  suit,  the  court  ought  to  have 
instructed  the  jury  that  unless  they  had  believed  Cornelius  had 
dispensed  with  the  personal  services  of  Mr.  Wash,  they  ought 
to  find  for  Cornelius. 

In  relation  to  the  second  charge  given  to  the  jury,  to  wit, 
"  that  although  the  plaintiff  did  not  in  person  attend  to  the  suit 
for  George,  yet  if  Peck  and  Carr  did  attend  to  it  for  him,  as 
well  as  he,  Wash,  could  have  done.  Wash  would  have  a  right 
to  recover."  If  the  court  is  right  in  their  construction  of  this 
contract,  this  instruction  was  clearly  wrong.  In  the  employ- 
ment of  counsel  to  manage  a  cause,  the  client  is  governed  by  a 
variety  of  considerations  which  relate  to  the  character,  learning 
and  skill  of  the  lawyer,  and  whether  the  client  exercises  a  sound 
judgment  in  his  selection  is  a  matter  in  which  he  alone  is  in- 
terested, but  he  is  entitled  to  receive  the  identical  legal  services 
he  has  contracted  for.  It  may,  with  propriety,  be  asked,  by 
what  rule  could  a  jury  decide  whether  Peck  and  Carr  did  ren- 
der the  same  services  that  Wash  might  have  done,  had  he  been 
present?    It  is  only  sufficient  to  state  the  question  to  sho#  the 

^Wiuox,  C.  J.,  WM  absent  diuing  the  whole  of  ttaii  lam. 
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utter  impracticability  of  its  being  determined  by  a  jury.  Thej 
can  have  no  data  on  which  to  predicate  an  opinion.  The  judg- 
ment must  be  reversed  with  costs,  with  permission  to  the  de- 
fendant in  error  to  have  the  cause  remanded  to  the  circuit  court 
for  further  proceedings,  not  inconsistent  with  this  opinion. 
Judgment  reversed. 

AiroRmr  and  Clixht. — ^A  contract  with  a  legal  firm  for  their  services  as 
attorneys  and  oonnselors,  is  personal  with  each  member  of  the  firm,  and  a 
dissolation  of  the  partnership  does  not  affect  the  contract:  Walker  v.  Oooti' 
rkhf  16  IlL  341.  When  a  party  engages  the  services  of  a  particular  lawyer 
or  association  of  lawyers,  he  is  entitled  to  the  services  of  every  one  of  them, 
and  if  one  abandons  the  retainer  with  the  assent  of  the  others,  express  or  im- 
phed,  or  they  attempt  to  supply  his  place  with  another  of  eqnal  or  superior 
qnalilication,  it  will  be  no  performance:  Af organ  v.  Boberta,  38  EL  65.  And 
the  contract  between  an  attorney  and  client  continues  to  the  end  of  the  suit: 
JShnyih  V.  Hanrie,  31  Id.  62. 


Morgan  v.  Hays, 

[Bbebu,  136.] 

Skrino  asidx  Judgment  at  Subsequezyt  Term.— After  an  entry  of  final 
judgment  the  court  cannot,  at  a  subsequent  term,  set  it  aride  and  direct 
a  nonsuit. 

Ebbob.    The  opinion  states  the  case. 

By  Court,  Smith,  J.  In  this  case  it  is  not  deemed  necessary 
to  decide  more  than  one  of  the  points  presented  for  considera- 
tion. That  one  is  the  decision  of  the  court  below  in  setting 
aside  the  final  judgment  entered  in  the  cause,  at  a  term  subse- 
quent to  the  one  at  which  such  judgment  was  entered,  and 
directing  a  nonsuit.  On  the  trial  of  the  cause,  the  plaintiff  be- 
low, who  is  plaintiff  here,  offered  to  give  in  evidence  a  record 
of  a  cause  determined  in  one  of  the  circuit  courts  of  this  state. 
This  the  defendant's  counsel  objected  to,  but  the  court  over- 
ruled the  objection  and  permitted  the  record  to  be  given  to  the 
jury  as  evidence.  The  jury  found  a  verdict  for  the  plaintiff, 
and  a  final  judgment  was  entered  thereon.  The  court  then 
continued  the  cause  to  the  next  term,  when  it  set  aside  the  final 
judgment  and  directed  a  judgment  of  nonsuit  to  be  entered.  Two 
questions  arise  here  for  consideration :  1 .  Had  the  court  the  power 
at  a  term  subsequent  to  the  one  at  which  the  judgment  was 
regularly  entered,  to  set  it  aside?  2.  If  so,  was  a  judgment  of 
nonsuit  warranted  ?    That  courts  have  not,  as  a  general  proposi- 
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UoD,  the  riglrt,  at  a  term  eabsequent  to  the  one  at  which  jadg- 
meat  is  entered,  to  set  it  aside,  we  have  no  doabt.  The  power 
to  re«adjadicate  causes  finally  disposed  of  at  one  term,  where 
the  proceedings  are  tegular,  at  another  and  subsequent  one, 
would  produce  oonsequMicee  too  embamuwix^  and  lead  to  end- 
less and  contradictory  decisions.  If  a  judge  could  review  the 
final  opinion  given  at  one  term,  at  the  next,  why  may  it  not  be 
imagined  that  he  might  be  equally  dissatisfied  with  the  second 
opinion  and  reverse  that,  and  continue  to  vacillate  as  often  as 
the  parties  might  desire  to  present  their  cases  before  him.  If, 
oa  the  trial,  either  party  is  dissatisfied  with  the  decision  of  the 
<KHirt,  the  remedy  for  a  correction  is  by  excepting  to  this  opin* 
ion,  or  by  application  afterwards  for  a  new  trial  Appellate 
courts  are  established  for  the  purpose  of  correcting  the  errors 
of  inferior  tribunals;  but  if  inferior  ones  possessed  the  power 
at  all  times  to  review  their  own  decisions,  the  creation  of  the 
appellate  jurisdiction  was  vain  and  useless.  The  court  was 
therefore  wrong  in  setting  aside  the  judgment;  but  as  the 
court,  from  the  confused  state  of  the  record,  may  be  supposed 
to  have  considered  that  the  case  had  been  reserved  for  a  review 
at  a  future  term,  and  as  we  are  by  no  means  satisfied  that  the 
plaintiff  ought,  from  the  evidence  contained  in  the  bill  of  excep- 
tions, to  have  recovered,  we  do  not  feel  disposed  to  interfere 
with  that  part  of  the  decision.  On  the  second  point,  we  are 
clearly  of  opinion  that  after  the  judgment  was  vacated,  the 
«ottrt  ought  to  have  directed  a  new  trial.  On  principle  and 
precedent,  a  nonsuit  could  not  be  directed.  The  judgment 
must  therefore  be  reversed  and  a  new  trial  granted,  with  direc- 
tions to  the  court  below  to  award  a  venire  de  novo,  and  that  the 
plaintiff  in  error  recover  his  costs. 
Judgment  reversed. 

That  a  court  cannot  at  a  eubfleqnent  tenn  set  aside  a  jadgment^  nnleas 
such  power  is  expressly  given  by  statute^  is  well  settled:  Cook  v.  TTooc^  2i 
UL  295;  Cor  v.  BracheU,  41  Id.  222;  Mestervey  v.  BeckuM^  Id.  462;  Free- 
man on  Judg.,  sea  96.  Kor  can  the  jadgment  be  amended  in  a  matter  ol 
cabstance  after  the  term:  Dramlei  v.  Pickett^  pott^  and  note  thereto;  bat  it 
may  be  in  a  mere  matter  of  form:  Id.;  Cook  v.  Waod^  24  111.  295.  Where 
«  motion  is  made  at  the  term  at  which  a  judgment  by  default  was  entered, 
to  set  the  ssme  aside,  and  sneh  motion  is  oontinaed  until  the  next  tenn,  it 
may  be  allowed  at  the  subaeqaent  term:  Wmdett  v.  ffamUtOT^  52  lUL  180. 
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Bradshaw  v.  Newman. 

[Bbxms,  133.] 

Tbb  Law  or  ▲  Placx  whxrx  ▲  Contbact  is  icadb  miut  detennine  ite 
oonrtnictioa  and  validity.  Therefore,  a  plea  in  avoidanoe  of  a  note 
made  in  another  state,  on  the  ground  of  unlawfol  oonnderation,  must 
aver  that  the  ohject  for  which  it  was  given  was  prohibited  hy  the  laws 
of  tfaatstala 

A  Plba  or  Failubb  or  CkiiiaiDiBATioK  nrost  state  how  it  has  isilsd. 

Ebbob.    The  case  is  stated  in  the  opiniozi. 
Starr  ^  for  the  plaintiff  in  error. 
CowleSy  for  the  defendant  in  error. 

By  Court,  LocKWoon,  J.  This  aotioa  was  conuneneed  in  the 
Madison  drcnit  court,  on  a  sealed  note  made  on  the  thirtj-firsi 
of  October,  1818,  in  the  territory  of  MiasourL  The  defendant 
pleaded  three  pleas,  to  wit:  1.  That  the  consideration  of  the 
note  was  for  the  sale  of  an  improTement  made  upon  the  public 
And  of  the  United  States,  situate  in  the  territory  of  Arkansas; 
2.  That  the  consideration  has  wholly  failed;  and,  3.  That  the 
note  was  executed  for  an  improvement  right  in  the  Arkansas 
territoiy,  on  land  belonging  to  the  United  States,  and  that  the 
plaintiff  is  and  has  been  for  some  time  past  in  the  possession 
of  said  improvement,  without  purchase  or  lease  from  the  de- 
fendant, wherefore  the  consideration  has  failed.  To  which 
pleas  the  plaintiff  demurred,  and  the  defendant  joined  in  de- 
murrer. The  court  below  sustained  the  pleas,  and  gave  judg- 
ment for  defendant.  To  reverse  which  decision  a  writ  of  error 
has  been  brought  to  this  court.  The  first  plea  in  this  case  is 
extremely  inartificially  drawn,  and  it  is  difficult  for  the  court 
to  ascertain  what  is  the  precise  point  intended  to  be  presented 
for  decision.  The  question  argued  upon  this  plea  was  that  a 
note  executed  as  the  consideration  of  a  sale  of  an  improvement 
made  on  the  lands  of  the  United  States  cannot  be  recovered  in 
the  courts  of  this  state,  upon  the  principle  that  "  all  contracts 
which  have  for  their  object  anything  which  is  repugnant  to 
justice,  or  against  the  general  policy  of  the  common  law,  or 
contrary  to  the  provisions  of  any  statute,  are  void."  The 
pleadings  in  this  case  do  not,  however,  present  any  such  ques* 
tion.  The  declaration  states  the  contract  to  have  been  made 
in  the  territory  of  Missouri,  and  for  anything  that  is  alleged 
in  the  plea,  the  contract  may  be  sanctioned  by  the  laws  of 
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Missouri.    No  principle  is  better  settled  than  that  the  laws  of 
the  country  where  a  contract  is  made  shall  govern  its  construe 
tion  and  determine  its  Talidity. 

The  first  plea  is,  therefore,  clearly  bad.  The  second  plea  has 
frequently  been  decided  to  be  bad  by  this  court,  because  it  does 
not  set  forth  in  what  the  failure  of  the  consideration  consisted. 
The  third  plea  is  similar  to  the  first,  with  this  addition,  that 
the  plaintiff  ''is,  and  has  been  for  some  time  past,  in  the  pos- 
session of  the  said  improvement,  without  purchase  or  lease  from 
this  defendant."  This  allegation  is  doubtless  introduced  for 
the  purpose  of  showing  that  the  defendant  has  not  received 
from  the  plaintiff  what  he  contracted  for,  as  the  consideration 
of  the  note.  It  does  not,  however,  appear  from  the  pleas  but 
that  the  defendant  received  the  possession  of  the  improvement 
right,  or  that  the  plaintiff  has  ever  prevented  him  from  taking 
and  enjoying  the  possession,  and  from  aught  that  appears,  the 
defendant  may  have  sold  his  possession  to  some  third  person, 
who  again  may  have  transferred  his  claim  to  the  plaintiff.  The 
plea  is  too  imperfect  to  bar  the  plaintiff's  action.  It  may  also 
be  observed  in  relation  to  the  first  and  third  pleas,  that  the  de- 
fendant is  guilty  of  a  singular  inaccuracy  in  the  statement  that 
the  consideration  of  the  note  was  for  an  improvement  in  the 
territory  of  Arkansas.  The  note  was  dated  in  1818,  and 
Arkansas  was  not  formed  into  a  territory  until  some  time  after 
that  year.  The  judgment  must  be  reversed  with  costs,  and  the 
proceedings  remanded  to  the  Madison  circuit  court,  and  the  de- 
fendant permitted  to  amend  his  pleas. 

Judgment  reversed. 


Thb  Lex  Loci  detennines  the  validity  and  oonstmotioii  of  a  oontnMit: 
Warder  v.  Arell,  1  Am.  Dec.  488;  Smith  v.  SmUh,  3  Id.  410;  De  Sobrjf  v. 
De  Laistrty  Id.  536;  Oreentoood  v.  Cvrtia,  4  Id.  145.  The  doctrine  of  the 
principal  case  on  thia  point  is  approved  in  Stacy  v.  Baher,  1  Scam.  421,  and 
Boundtree  v.  Baker,  52  HL  241. 

Failure  of  a  Ck)Nsn>KBATioir  as  a  Defense. — See  on  thia  anbjeet  H4ck»  v. 
Parham,  9  Am.  Dec.  745;  Lloyd  v.  Jewell,  10  Id.  '73.  The  mle  laid  down  in 
the  principal  case  that  this  defense  mnat  be  epeoifioally  pleaded  is  approved 
in  FUsgcKUHck  v.  Beatty,  1  Gilm.  469,  and  it  is  held  to  apply  also  to  the  de- 
fense of  frand. 
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Gregg  v.  James. 

[Bbbmk,  143.] 

Dkbib  acT  OFV  MUST  BE  MuTUAL  between  the  parties  to  the  record.  There* 
fore,  in  an  action  to  recover  a  debt  due  a  partnership,  a  debt  due  from 
one  copartner  cannot  be  set  ofL 

Taykest  to  a  Pabtneb,  is  payment  to  the  firm  unless  expressly  forbidden 
by  the  other  partners. 

Ebbor.     The  opinion  states  the  case. 

By  Court,  Smith,  J.  This  was  an  action  of  debt  on  a  sealed 
note^  payable  to  James  and  Philips.  Gregg,  who  was  defend^ 
ant  in  the  court  below,  pleaded  three  pleas: 

1.  Payment  generally;  2.  That  Philips  and  himself  were 
mutually  indebted  to  each  other  before  the  execution  of  the 
Bote;  that  prior  to  the  making  of  the  note  they  attempted  a 
■ettlement  of  their  respective  claims,  but  Gregg,  being  then 
unable  to  establish  his  against  Philips,  executed  the  note  in 
question  to  James  and  Philips,  who  had  become  partners  in 
trade,  it  being  given  for  the  amount  of  Philip's  claim  against 
bim,  leaving  his  against  Philips  unadjusted;  3.  That  the  note 
was  given  to  James  and  Philips  to  secure  a  debt  due  to  Philips 
only,  and  that  before  the  commencement  of  the  suit,  he  paid  it 
io  Philips. 

To  the  first  and  third  pleas,  the  plaintiff  took  issue,  and  de- 
murred to  the  second;  to  which  demurrer  the  defendant  filed 
his  joinder.  The  court  below  sustained  the  demurrer.  On 
the  trial,  Gregg  offered  to  give  in  evidence  an  account  of  his 
against  Philips  which  existed  anterior  to  the  making  of  the 
note  given  to  James  and  Philips,  which  the  court  refused  to 
permit.  To  this  decision  an  exception  was  taken.  Two  points 
are  presented  for  the  consideration  of  the  court:  First,  that  on 
the  issues  joined  it  was  competent  for  Gregg  to  give  in  evi- 
dence any  debt  due  to  him  from  Philips;  secondly,  that  the 
second  plea  was  a  bar  to  the  action,  and  the  demurrer  should 
have  been  overruled. 

We  have  no  hesitation  in  saying  that  on  both  the  points  the 
eourt  below  decided  correctly.  Nothing  is  better  settled  than 
that  debts  to  be  set  off  must  be  mutual  and  between  the  parties 
to  the  record.  If  the  issue  on  the  third  plea  had  been  what 
the  counsel  for  Gregg  supposes  it  is,  it  might  perhaps  vary  the 
question.  But  it  will  be  seen  that  his  allegation  that  the  con- 
sideration of  the  note  was  for  a  debt  originally  due  to  Philips 
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only,  is  not  noticed  in  the  replication,  and  issue  is  taken  on 
the  single  point  of  payment  only.  That  part  of  his  plea  is 
treated  as  a  nullity,  and  must  be  considered  as  surplusage. 
The  only  inquiry  is,  was  the  debt  alleged  to  be  due  by  Philips 
a  debt  which  could  be  set  off.  The  note  is  payable  to  copart- 
ners, and  the  debt  offered  to  be  given  in  evidence  is  due,  if  at 
all,  by  only  one  of  the  copartners.  The  rule  is  that  a  debt 
due  individually  by  one  copartner  cannot  be  set  off  in  an 
action  to  recover  a  debt  due  the  copartnership.  It  is  not  a 
mutual  debt,  nor  is  it  between  the  parties  to  the  record.  The 
ofibr,  therefore,  to  prove  a  debt  due  by  one  of  the  copartners, 
and  that  confessedly  before  the  making  of  the  note  was  foreign 
to  the  issue  before  the  court.  It  was  in  no  way  pertinent 
thereto;  it  was  not  what  the  parties  had  made  the  issue,  viz. : 
had  Gregg  paid  the  note  to  Philips,  for  a  payment  to  one  was 
a  payment  to  both,  unless  strictly  forbidden.  This  reasoning 
is  directly  applicable  to  the  second  plea.  It  was  not  compe- 
tent for  Gregg  to  plead  a  state  of  facts  which  in  themselves 
amounted  to  no  more  than  a  right  of  setting  off  a  debt  due  by 
Philips  alone. 

This  plea  was  certainly  not  good,  for  he  could  not  plead  that 
which  in  law  could  be  no  defense.  The  court  have  examined 
the  authorities  quoted  by  the  plaintiffs  counsel  to  support  the 
positions  assumed  by  him,  but  they  are  found  to  be  in  no  way 
analogous.  The  demurrer  was  properly  sustained.  The  judg- 
ment of  the  court  below  must  be  affirmed,  and  the  defendants 
in  error  recover  their  costs. 

Judgment  affirmed. 

MxTTUALrrT  or  Demands  ia  one  of  the  cardinal  principleB  of  the  law  of 
■et-ofiEl  The  general  rule  ia,  that  in  order  that  the  doctrine  of  aet-off  may 
be  applied  there  must  be  mutaal  and  connected  demands  between  the  same 
parties  and  in  the  same  right:  Hurlburty,  Ins,  Co,,  2  Snmn.  471;  Wain  ▼. 
Wilkins,  4  Yeatee,  461;  ^'cUkins  v.  Oane,  4  Md.  Ch.  13;  Pome  v.  Whit- 
In-idge,  1  McCord,  7;  Doyley  v.  Doyley^  2  Id.  185;  Sfiepard  v.  Turner,  3  Id. 
249;  ScoU  v.  Bivers,  1  Stew.  &  Port  19;  Morriaon  v.  Fumham,  I  A.  K. 
Marsh.  41;  Banton  y.  Hoomea,  Id.  19;  Cummmga  v.  WiUiaiM,  6  J.  J.  Marsh. 
384;  Woods  v.  Carlisle,  6  N.  H.  27;  Brown  v.  Warren,  43  Id.  430;  Palmer  r. 
Green,  6  Conn.  19;  Wright  v.  Bogers,  SMcLean,  229;  Menifee  v.  Ball,  7  Ark. 
620;  Orew  v.  BurdiU,  9  Pick.  265;  Snow  v.  Cananl,  8  Vt  308;  HamghUm  v. 
Leary,  3  Dev.  &  B.  21;  Peoria  etc  B.  B.  Co.  v.  Neill,  16  HI.  269.  Set-off  ia 
a  statutory  graft  upon  the  body  of  the  common  law  and  ia  of  equitable  origin. 
Prior  to  the  statutes  of  4  and  5  Anne  and  2  and  8  Qeorge  IL,  the  doctrine  had 
no  existence  at  common  law,  although  it  had  long  been  a  ^miii^  gad  favorite 
principht  of  courts  of  chancery  to  adjuat  in  one  suit  all  conflicting  demands 
between  the  parti<vi,  which  were  readily  capable  of  such  adjuatment»  where. 
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from  the  relationa  and  ntnation  of  the  parties  and  from  the  nature  of  tiieir 
nmtaal  cbdma,  equity  and  justice  seemed  to  require  a  complete  and  speedy 
settlement:  Waterman  on  Set-ofi^  sees.  10  and  17;  Spurrr,  Snyder,  35  Conn. 
172;  Oreene  y.  DarUng,  5  Mason,  201.  Courts  of  law  in  adopting  the  doc- 
trine, in  obedience  to  the  statute,  undertake,  so  far  as  is  consistent  urith 
their  established  rules,  to  apply  it  to  the  same  beneficent  purposes  for  which 
it  has  been  accustomed  to  be  used  in  equity.  One  of  the  prime  objects,  both 
at  law  and  in  equity,  to  which  set-off  is  applied,  in  the  preyention  of  future 
litigation  between  the  parties.  It  is  made  to  operate  as  a  consolidation  of 
suits  or  actions,  enabling  the  defendant,  where  he  has  a  claim  of  the  same 
kind  against  the  plaintiff  as  Idiat  upon  which  he  is  sued,  to  haye  it  settled 
without  resorting  to  a  separate  action. 

Ths  DKRKDAirr  must  bays  ▲  SuBSisnNO  BiOHT  of  cross-action  against  the 
plaintiff.  This  is  necessarily  one  of  the  guiding  principles:  Kelly  y.  OarreUf 
I  Gilm.  649;  ScoU  y.  Riven,  1  Stew.  &  Port  19;  ffoughton  y.  Leary,  3  Dey. 
A  Bw  21.  Nothing  can  be  set  off  upon  which  an  independent  action  against 
the  plaintiff  could  not  be  immediately  maintained:  Battle  y.  Thompson,  65 
K.  C.  406;  Mangum  y.  BcUl,  43  Miss.  288;  Etoing  y.  Cfriawold,  43  Vt.  400; 
Otbome  y.  Byrne,  43  Conn.  156;  Caae  y.  Henderson,  23  La.  An.  49;  Caee  y. 
Jiarehand,  Id.  60;  MaUeeon  y.  ElUwoHh,  28  Wis.  254;  Orton  y.  Noonan,  29 
Id.  54L  Therefore,  where  for  any  reason  the  uefendant  could  not  maintain 
an  action  upon  his  claim  against  the  plaintiff  the  set-off  cannot  be  allowed. 
Thus  it  is  held  iu  many  cases  that  where  the  state  is  the  plaintiff,  the  de- 
fendant cannot  set  off  a  cross-demand,  because  a  state  cannot  be  sued  with- 
out leaye:  Staie  y.  Baltimore  etc.  B,  B,  Co,,  34  Md.  344;  CommontoeaWh  y.  Mat" 
lack,  4  DaU.  303;  State  y.  Leekie,  14  La.  An.  636;  Treasurers  v.  Clearie,  3 
Bich.  (a  C.)  372;  Borden  y.  Houston  2  Tex.  594;  Bates  y.  BepubUe,  Id.  616; 
Chevalier  y.  State,  10  Id.  315;  Commonwealth  y.  Bodes,  5  T.  B.  Mon.  318; 
see,  also.  New  Orleans  y.  Finnerty,  27  La.  An.  681.  But  it  is  held  by  the 
supreme  court  of  the  United  States,  that  in  an  action  by  the  goyemment  set-off 
may  be  allowed,  because  by  bringing  the  action  the  privilege  of  sovereignty 
is  waived,  and  the  government  is  to  be  deemed  to  have  consented  to  be  sued; 
and  thiscertainly  seems  to  be  the  more  reasonable  view :  See  the  note  to  Orleans 
Nov,  Co.  V.  Schooner  Amelia,  post,  for  a  review  of  the  decisions  referred  to. 
So,  a  demand  conditional  or  contingent  in  its  nature,  cannot  be  set  off:  Shep- 
ard  v.  Turner,  3  McCord,  249.  Hence,  a  claim,  assigned  conditionally,  for 
the  purpose  of  being  used  as  a  set-o£^  with  the  understanding  that  if  not  so 
used  it  will  revert  to  the  assignor,  will  not  be  allowed  as  a  set-off:  ClaJUn  v. 
Dawson,  58  Ind.  408.  The  right  to  maintain  an  action  was  made  the  test 
also  in  Fellows  v.  Wynan,  33  N.  H.  351,  where  it  was  held  that  in  an  action 
against  partners  for  a  debt  due  by  the  firm,  they  could  not  set  off  money  paid 
to  the  plaintiff,  out  of  the  partnership  funds,  by  one  partner  on  his  private 
debt,  because  no  action  could  be  maintained  to  recover  such  money,  either 
by  the  firm,  or  by  the  defrauded  partner.  Cases  supporting  the  principle  upon 
which  this  decision  is  based,  are  Oreeley  v.  Wyeih,  10  N.  H.  15;  Homer  v. 
Wood,  11  Cush.  62;  Jones  v.  Yates,  9  Bam.  &  C.  532;  but  see  Dob  v.  HaUey, 
8  Am.  Bee  293,  and  note. 

Joint  Dxbib  gaxk ot  bb  Sst  oft  against  Ssfabatx  Debts,  nor  separate 
against  joint,  because  in  such  cases  the  parties  are  not  the  same:  Boss  v. 
Knight,  4  K.  H.  236;  Woods  v.  Carlisle,  6  Id.  27;  Hutchins  v.  Biddle,  12  Id. 
464;  PaUner  y.  Oreen,  6  Conn.  19;  Pitkin  v.  PUkin,  8  Id.  325;  Bibb  v.  Saund* 
trs,  2  Bibb^  86;  Blanke  v.  Smith,  Peck.  (Penn.)  186;  Henderson  v.  Lewis,  11 
Am.  Dsa  738;  McDowell  v.  Tyson,  14  Setg.  k  R.  300;  Hoioe  v.  <S/ieKpar(f,  2 
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Samn.  409;  Waters  v,  Lusmrdf  2  Granch,  C.  C,  226;  Langlty  v.  BretU,  3  Id. 
965;  WaUcer  v.  Leighton,  11  Mass.  140;  Finney  y.  Turner,  10  Mo.  207;  Bwrg- 
win  V.  Babcoek,  11  111.  28;  Hinckley  v.  Weet,  9  Id.  (4  Gilm.)  136;  Hechen- 
hemper  v.  Ihugtoehrs,  32  Id.  538;  Jlimrod  v.  Baujli^  85  Id.  435;  BuUard  v. 
Doraey,  15  Miss.  (7  S.  &  M.)  9;  Murray  v.  Toland,  3  Johns.  Ch.  569;  Dale  t. 
C'ooibe,  4  Id.  11;  Duncan  v.  Zj^on,  8  Am.  Dec.  513;  Pitcher  y,  Patrick^  ante,  54; 
Whitaker  v.  Bmh,  Amb.  407;  jKb  par<«  Twogood,  11  Vet.  617;  iKu  ParU 
Hanson,  12  Id.  346;  Addis  v.  Knigld,  2  Meriv.  117.  This  principle  applies 
in  a  great  variety  of  cases. 

A  Pabtnsb's  Sepakatb  Debt  cannot  be  set  off  against  a  claim  due  the 
partnership:  Bunjwin  v.  Babcoek,  11  111.  28;  Paine  r.  WkUhridge,  1  McCord, 
7;  Taylor  v.  Bas^,  5  Ala.  110;  Roes  v.  Pearson,  21  Id.  473;  Vfaiv^  ▼.  Aow^t, 
37  Tex.  261;  Wasson  v.  Oould,  3  Blackf.  18;  Howard  ▼.  irai:/SeU,  4  Har.  ft 
M.  21;  Pinekney  v.  iSTej^/tfr,  4  E.  D.  Smith,  469;  ColUer  v.  Dyer,  27  Ark.  478; 
BirdsaU  v.  Fischer,  17  Minn.  100;  ifeeiber  v.  Thompson,  43  Conn.  77.  fiat 
in  Wallenstein  v.  Selizman,  7  Bosh.  175,  it  was  held  that  in  an  action  by  non- 
resident partners,  who  have  no  property  within  the  state,  the  debt  of  an 
individual  partner  might  be  set  off,  because  otherwise  the  defendant  might 
be  compelled  to  pay  his  <lebt  without  being  able  to  collect  what  ia  due  him. 
This  case  went  on  the  liberal  principle  of  equitable  set-off.  So  in  an  action 
between  individuals,  a  debt  due  from  a  partnership,  of  which  the  plaintiff  is 
a  member,  or  to  a  partnership  of  which  the  defendant  is  a  member,  cannot  be 
aet  off,  because  this  would  involve  an  adjudication  of  the  rights  of  persons 
not  parties  to  the  action:  West  v.  Kendrick,  46  Ga.  526;  Flint  v.  Tiilman,  2 
Heisk.  202;  HiUiard  v.  Walker,  11  HI.  644;  Duramus  v.  Harrison,  26  Ala. 
326;  Francis  v.  Band,  7  Conn.  221.  Nor  a  debt  due  from  the  plaintiff  to  a 
firm  of  which  both  parties  are  members,  for  this  would  require  an  adjust- 
ment of  partnership  accounts:  Land  v.  Cowan,  19  Ala.  297;  Houston  v. 
Brown,  3  Ark.  333;  Sample  v.  OriffUh,  5  Iowa,  376.  And  in  an  action 
against  partners  a  debt  from  the  plaintiff  to  another  firm  which  has  been 
purchased  by  one  of  the  defendants  cannot  be  set  off:  WUson  v.  Bunkel,  38 
Wis.  526.  But  in  a  suit  by  a  surviving  partner  for  a  firm  debt,  in  his  own 
name,  an  individual  debt  due  from  him  may  be  set  off:  MasUrson  v.  OoodleU, 
46  Tex.  402;  Holbrook  v.  Lackey,  13  Met.  132;  Miller  v.  Franklin  Bank,  1 
Pai.  444.  So  upon  an  aasigment  by  one  partner  of  his  interest  in  the  firm  to 
his  copartner,  with  power  to  settle  the  affairs,  it  was  determined  that  the 
latter  might  set  off  a  claim  due  the  firm  in  an  action  against  him  for  an  in- 
dividual debt:  Craig  v.  Henderson,  2  Pa.  St.  261.  But  where  a  note  was 
made  to  a  firm  of  bankers,  one  of  whom  afterwards  withdrew,  and  a  new 
firm  was  formed,  it  was  held  that  deposits  afterwards  made  in  the  bank  by 
the  maker  of  the  note  could  not  be  set  off  in  an  action  upon  the  same:  Daw^ 
son  V.  Wilson,  55  Ind.  216. 

Generally,  ▲  Debt  Intolviho  one  not  a  Party  to  the  suit,  either  as 
debtor  or  creditor,  cannot  be  set  off.  Thus,  where  the  debt  attempted  to  be 
set  off  is  due  from  the  plaintiff  and  a  third  person:  Blankenship  v.  Rogers, 
10  Ind.  333;  Byrd  v.  Charles,  3  S.  C.  352;  Wilson  v.  Keedy,  8  Gill,  195; 
Bridyliaus  v.  Tileston,  5  Allen,  371;  Wo^fe  v.  Washburn,  6  Cow.  262; 
Fletclier  v.  Dydie,  2  T.  B.  82;  McKinney  v.  Bellows,  3  Blackl  31.  And  in 
the  latter  case  it  was  held  that  the  rule  was  not  varied  by  the  fact  that  the 
plaintiff  and  his  co-debtor,  in  the  claim  due  the  defendant,  were  non-resi- 
dents.  So,  a  debt  due  from  the  plaintiff  to  the  defendant  and  another,  can- 
not be  setoff:  Campbell  v.  Oenet,  2  Hilt.  (K.  Y.)  290.  And  generally  no 
counter-claim  or  set-off  will  be  allowed  which  requires  the  bringing  in  <^ 
other  parties:  Cowrsen  v.  Hamlin,  2  Duer,  513. 
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A  Debt  Dub  from  onk  or  several  Joint  PLAiNims,  or  to  one  of  sev- 
en! joint  defendants,  stands  npon  the  same  footing,  and,  as  a  general  rule, 
eannot  be  set  o£  Ordinarily,  a  set-off  must  not  only  not  inclnde  persons 
who  are  not  parties,  but  also  all  who  are  parties.  To  be  a  complete  cross- 
demand,  it  must  be  such  that  if  it  were  sued  independently  it  would  bring 
identically  the  same  parties  into  court;  and  therefore  it  must  exist  in  favor 
of  all  the  defendants  and  against  all  the  plaintiffs.  The  principle  is  thus 
stated  in  Kennedy  v.  Ounninghafn,  Cheves,  60:  "  A  single  defendant  cannot 
set  off  a  demand  due  to  him  from  one  of  a  number  of  joint  plaintiffs.  *  *  * 
The  same  principles  are  equally  applicable  to  joint  defendants.  If  one  joint 
defendant  could  set  off  a  demand  due  from  a  single  plaintiff,  he  could  defeat 
the  plaintiff's  demand  by  a  contract  which  the  plaintiff  had  never  made  with 
the  parties  to  the  record.  Success  would  enable  the  defendant  who  pleaded 
the  discount  to  defeat  one  peraon  by  making  others  his  creditors;  for  he 
would  have  a  right  to  look  to  his  co-defendants  for  remuneration  for  paying 
their  debt,  if  they  had  been  jointly  liable  with  him.  But  taking  another 
view,  suppose  that  the  defendant,  setting  up  the  discount,  makes  an  issue 
which  results,  by  failure,  in  costs  and  expenses  beyond  those  otherwise  inci- 
dent to  the  action.  Who  are  to  pay  them  ?  Not  that  defendant  alone,  but 
all  are  subjected  to  the  costs  of  the  suit."  Hence,  the  set-off  shotdd  be  dis- 
allowed if  it  do  not  include  all  the  joint  plaintifis:  Warner  v.  Barker,  3 
Wend.  400;  Archer  ▼.  Dunn,  2  Watts  &  S.  327;  Watson  v.  Hensel,  7  Watts, 
344;  and  all  the  joint  defendants:  MoU  v.  Burnett,  2  E.  D.  Smith,  50;  Jones 
V.  GUrealh,  6  Ired.  338;  Van  MiddleswoHh  v.  Van  MiddUtnoorih,  32  Mich. 
183;  Woods  v.  CarUsU,  6  K.  H.  27;  Walker  v.  Leighton,  11  Mass.  140;  Slier^ 
man  v.  Crosby,  11  Johns.  70;  Jones  v.  Fleming,  7  Bam.  &  C.  217;  BuckJianan 
V.  Gamble,  1  Ga.  Dec  156;  Eyan  v.  Barger,  16  IlL  28;  Hinckley  v.  West,  4 
Gilm.  136. 

This  Bxtlb  of  Strict  Mdtualttt  between  the  parties  is  however  subject 
to  a  number  of  qualifications  and  exceptions,  and  on  several  points  the  prac- 
tice in  the  several  states  varies  considerably :  Waterman  on  Set-ofi^  sec.  2i59  et 
seq.  There  is  much  diversity  in  the  different  statutes  of  set-off.  Indeed  the 
subject  is  so  entirely  under  statutory  control  that  it  is  difficult  to  lay  down 
any  general  rules  upon  it.  Where  the  rights  of  third  persons  are  not  inter- 
fered with,  there  seems  to  be  no  limit  to  the  power  of  the  legislature  to  pro- 
vide for  the  setting  off  of  mutual  demands  even  after  they  have  arisen:  Blount 
V.  W'mdley,  95  U.  S.  173.  It  is  intended  to  notice  here  only  a  few  features 
of  the  subject. 

Parties  in  IimRBsr  akd  kot  Mere  Nominal  parties  are  usually  regarded 
by  the  courts  in  determining  the  question  as  to  mutuality  of  demands: 
Waterman  on  Set-off,  sec.  218;  Chandler  v.  Drew,  6  N.  H.  469;  Andrews  v. 

VarreU^  46  Id.  17;  Doyley  v.  DoyUy,  3  McCord,  185;  Hendricks  v.  Toole,  29 
Mich.  840.  This  fact  serves  to  explain  some  seemingly  anomalous  decisions. 
But  the  rule  that  parties  in  interest,  and  not  nominal  parties,  are  to  bo  re- 
garded, has  not  always  been  adopted.  In  a  number  of  New  York  decisions, 
made  when  the  statute  provided,  that  in  case  of  set-off,  the  defendant  should 
have  judgment  for  the  excess  of  his  demand  over  the  plaintiff's,  it  was  held 
that  only  the  parties  to  the  record  should  be  considered,  for  otherwise  a 
nominal  party  might  get  a  judgment  for  a  debt  which  he  did  not  own: 

WheeUr  v.  Raymond,  5  Cow.  231;  Johnson  v.  Bridge,  6  Id.  693;  Raymond  v. 

Wkeder,  9  Id.  295;  Warner  v.  Barker,  3  Wend.  400. 

Gasb  of  Prikcipal  Ain>  Surett  furnish  an  important  exception  to  the 
mlo  excUuting  set-ofiEt  which  are  not  mutual  between  all  the  parties  to  the 
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action.  In  perhaps  a  majority  of  the  statee,  it  is  held  that  where  a  principal 
and  surety  are  toed  for  a  debt,  the  principal  may  aetoflF  a  demand  due  him- 
self  alone.  The  principal  is  here  regarded  as  the  real  party  in  interest*  and 
the  allowance  of  the  set-off  in  such  cases  rests  upon  equitable  grounds.  Says 
Redfield,  J.,  in  Dovmerv,  Darta^  17  Vt.  518:  "Although  a  court  of  equity 
will  not  any  more  than  a  court  of  law,  allow  a  setoff  of  joint  debts  ag»insi 
separate  debts,  yet  there  are  many  exceptions.  One  important  exception  is 
where  the  debts  are  in  reality  mutual  as  where  one  of  the  joint  debtors  is  a 
mere  surety."  To  the  same  effect  is  Brewer  v.  NorcroM^  17  N.  J.  Eq.  219. 
So,  also,  Wagner  ▼.  Stocking,  22  Ohio  St.  297,  where  the  court  say:  "It  is 
undoubtedly  well  settled  as  a  general  rule,  both  at  law  and  in  equity,  that 
joint  and  separate  debts  cannot  be  set  off  against  each  other.  But  whenever 
the  character  of  the  joint  debt  is  such  that  one  of  the  debtors  is  only  a  surety 
for  the  other,  and  the  separate  debt  is  due  to  the  principal  alone,  one  of  the 
main  reasons  on  which  the  general  rule  is  based  does  not  exist*  for  the  debts 
would  be  in  reality  between  the  same  parties,  and  to  set  them  off  against 
each  other  would  not  complicate  the  rights  of  the  parties,  nor,  ordinarily, 
embarrass  the  litigation  of  the  claims.  On  the  contrary,  the  set-off  mig^t 
settle  all  the  rights  of  the  parties  in  one  action,  and  liquidate  demands  that 
in  justice  between  all  the  parties  ought  to  compensate  each  other."  The  fol- 
lowing decisions  among  others  hold  a  set-off  of  this  kind  to  be  admissible: 
Brundridge  v.  WhUcomb,  1  Ohipman,  180;  Bourne  ▼.  Bei%eU,  4  Bing.  23; 
Wartman  v.  Yost,  22  Grat  595;  Dale  v.  Cooke,  4  Johns.  Ch.  15;  Woods  t. 
Carlisle,  6  N.  H.  27;  Boardman  v.  CuafUng,  12  Id.  119;  Concord  v.  PilMmry^ 
83  Id.  310;  Vason  v.  BeaU,  58  Ga.  600;  Hvmrod  v.  Baugh,  85  111.  435.  But 
to  make  the  set-off  in  such  cases  admissible,  the  principal  must  plead  that  he 
is  principal  and  that  the  other  defendants  are  merely  sureties  for  him:  Harris 
V.  Rivers,  53  Ind.  216.  The  principle  upon  which  such  a  set-off  is  allowed 
applies  equally  where  one  is  sued  for  an  individual  debt  and  claims  a  set-off 
of  a  demand  held  against  the  plaintiff  for  which  a  third  person  is  surety.  It 
ii  regarded  as  the  debt  of  the  plaintiff  alone  since  he  is  bound  to  reimburse 
lus  surety,  and  may  therefore  be  set  off  against  a  demand  claimed  by  him: 
Mahurin  v.  Pearson,  8  N.  H.  539;  Andrews  v.  VarreU,  46  Id.  17;  JI<ifman 
▼.  OolUnger,  39  Ind  461;  Hanson,  ex  parte,  18  Ves.  232. 

Where  the  Demaih)  Sued  is  Joint  and  Sevebal,  any  one  of  the  defend- 
ants may  set  off  a  debt  due  to  himself  alone  from  the  plaintiff  This  is  put 
on  the  ground  that  in  reality  there  is  a  distinct  action  against  each  defendant 
in  such  a  case  for  the  whole  debt,  to  which  he  may  separately  plead  payment 
or  tender  out  of  his  own  money;  and  that  a  plea  of  set-off  rests  upon  the 
same  principle:  Austin  v.  Feland,  8  Mo.  309;  Pitcher  v.  Patrick,  ante,  54; 
Clark  V.  McElroy,  1  Stew.  147;  Oes  v.  Nicholson,  2  Id.  512;  Carson  v. 
Bamss,  1  Ala.  93;  Winston  v.  Metcalfe,  66  Id.  756;  Mitchell  v.  BuH,  9  Id.  226; 
Jones  V.  Jones,  12  Id.  244;  Sledge  v.  Swi/t,  53  Id.  110.  This  is  the  settled 
doctrine  in  Pennsylvania:  Childerston  v.  Hammond,  9  Serg.  &  R.  68;  Stewart 
V.  Coulter,  12  Id.  252;  Miller  v.  Kreiter,  76  Pa.  St  78.  And  it  is  there  held 
generally  that  a  defendant  individually  sued  may  set  off  a  debt  owing  to 
himself  and  other  persons  jointly,  if  those  other  persons  consent  thereto: 
Tustin  V.  Cameron,  5  Whart.  379;  Wrenshall  v.  Cook,  7  Watts.  464;  SmUh 
V.  Myler,  92  Pa.  St.  36.  In  Iowa,  under  a  statute  declaring  partnership 
debts  to  be  joint  and  several,  it  has  been  decided  that  in  an  action  against  an 
mdividual  defendant  to  foreclose  a  mortgage,  he  may  set  off  an  account  due 
to  a  firm  of  which  he  is  a  member:  Allen  v.  Maddox,  40  Iowa,  124.  Where 
a  number  of  persons  sue  jointly,  but  where  each  must  recover  a  distinct  and 
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definite  part  of  the  jadgment»  it  has  been  held  that  the  defendant  may  plead 
individoal  eet-oflfa  against  the  amount  of  each  plaintiff's  demand:  Taylor  ▼. 
Soot,  4  Abh.  App.  Dec.  382. 

Wherx  Oklt  One  Defendant  is  Served  in  an  action  against  two  npon  a 
promissory  note,  it  has  been  held  that  notes  of  the  plaintiff  indorsed  to  the 
defendant  served  may  be  used  as  set-offs:  Snow  r,  Conant,  8  Vt.  301.  So, 
where  the  notea  were  indorsed  to  both  defendants:  MoU  v.  MoU^  6  Vt.  111. 
Bat  the  defendant  served  cannot  set  off  a  debt  due  to  the  defendsnt  not 
served:  Henderson  v.  Lewis,  11  Am.  Deo.  733. 

Payment  to  ▲  Pabtner  is  payment  to  the  firm:  Parsons  on  Partnership^ 
172,  n.  (w.);  Major  v.  Hawkea,  12  DL  299.  So,  after  dissolution,  where 
tiiere  is  an  agreement  among  the  partners,  of  which  the  debtor  has  notice^ 
that  a  certain  one  of  them  is  to  settle  up  the  affairs:  Panona  on  Partnership^ 
896;  Gordon  v.  Freeman,  11  DL  14.  But  a  note  taken  by  a  partner  in  his 
own  nama  for  a  firm  debt  does  not  bind  the  firm:  Cfranger  v.  McOUvra,  24 
IU.152. 


NoMAQUE  V.  People. 

IBbbibb,  lis.] 

Ah  LfDioiiaNT  not  Indorsed  *'a  true  bill,"  with  the  name  of  the  foreman 
of  the  grand  Jury  signed  to  such  indorsement,  as  prescribed  by  statute, 
is  a  nullity. 

Allowinq  Jurors  to  Separate. — The  jurors  in  a  criminal  case  should  not 
be  permitted  to  go  at  large  after  they  are  sworn  until  they  are  finally 
discharged. 

Bias  or  Jctrors  as  Ground  for  New  Trial.— The  fact  that  one  of  the 
jurors  in  a  criminal  case  had  made  up  his  mind  against  the  prisoner, 
though  he  swore  that  he  had  formed  no  opinion,  if  discovered  and  shown 
by  affidavit  after  the  trial,  will  furnish  ground  for  a  new  trial 

Thb  Jury  must  be  Present  when  their  verdict  is  delivered  in  court,  in 
order  that  the  prisoner  may  have  them  polled,  and  the  verdict  is  not 
final  until  pronoxmced  and  recorded. 

Ho  iRRBOULARmBB  ARE  WAIVED  IN  A  CAPITAL  Case,  for  the  prisoner  is 
considered  as  standing  on  all  his  rights.  Hence,  if  by  agreement  be- 
tween his  counsel  and  the  prosecutor  the  jury  return  their  verdict  to 
the  clerk,  and  it  is  delivered  in  court  in  their  absence,  the  prisoner  is 
entitled  to  a  new  trial,  notwithstanding  such  agreemenl 

Erbob.     The  opinion  states  the  case. 

Slarr  and  BlackweU,  for  the  plaintiff  in  error. 

James  Tumey,  aUomey-general,  fpr  tbe  people 

By  Court,  Skit?,  J.  It  appears  from  the  record  that  the 
plaintiff  in  error  was  tried  at  a  circuit  court  at  the  NoTcmber 
term,  1825,  in  the  county  of  Peoria,  on  a  charge  of  having 
mnrdered  a  man  by  the  name  of  Pierre  Londri.  From  an  in- 
spection of  the  record  it  also  appears  that  the  indictment  as 
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set  forth  was  never  fouud  by  the  grand  jury  of  that  county; 
no  finding  of  any  kind  is  made  on  the  bill.  It  further  appears 
that  on  the  fifteenth  of  October,  1825,  being  the  day  of  the 
commencement  of  the  trial,  nine  of  the  petty  jurors  were  im- 
paneled and  sworn,  and  permitted  to  go  at  large  until  the  next 
day,  when  the  panel  was  completed.  After  the  trial  had  closed, 
an  agreement  in  the  following  words  was  entered  into  between 
the  public  prosecutor  and  the  prisoner's  counsel,  viz.:  "It  is 
agreed  by  the  attomey.-general  and  the  counsel  for  the  defend- 
ant, that  if  in  case  the  jury  should  agree  on  their  verdict  be- 
tween this  and  to-morrow  morning,  that  they  may  deliver  their 
verdict  to  the  clerk."  In  pursuance  of  this  agreement  the 
clerk,  on  the  morning  of  the  eighteenth  of  October,  1825,  as 
the  recorder  recites,  presented  to  the  court  the  following  ver- 
dict, which  had  been  handed  him  by  the  jury,  viz. :  State  of 
Illinois,  Peoria  county  circuit  court,  November  term,  1825. 
We,  the  traverse  jury,  in  and  for  the  county  aforesaid,  do  find 
Nomaque,  an  Indian  of  the  Pottawattomie  tribe,  guilty  of  the 
murder  of  Pierre  Londri,  November  17,  1825. 

A  motion  was  thereupon  made  for  a  new  trial,  on  the  ground 
of  the  partiality  of  Dumont,  one  of  the  jurors,  who,  as  is  es- 
tablished by  the  oath  of  two  persons,  declared  before  he  was 
sworn  on  the  jury  that  Nomaque  was  a  damned  rascal,  and 
all  those  who  took  his  part,  and  he  would  give  five  dollars  to 
H.  M.  Gurry  to  appear  and  assist  to  convict  Nomaque  of  the 
crime  charged,  and  pay  it  in  surveying,  or  hunting  land.  The 
court  below  refused  to  grant  a  new  trial,  and  an  exception  was 
taken  to  that  decision.  There  are  other  objections  which  were 
made  on  the  trial  of  the  cause,  but  as  they  are  not  deemed  im- 
portant we  pass  them  by.  No  exception  is  taken  in  this  court 
to  the  manner  in  which  the  proceedings  come  before  the  court, 
nor  do  we  mean  to  say  that  any  valid  one  could  have  been 
stated  or  urged.  From  the  preceding  statement,  which  em- 
braces substantially  all  the  facts  of  importance  in  the  case,  the 
points  which  present  themselves  for  consideration  are,  first, 
whether  the  prisoner  could  have  been  legally  tried  at  all  in  the 
court  below,  it  not  appearing  that  there  had  been  a  finding  of 
the  grand  jury,  on  the  paper  purporting  to  be  an  indictment; 
and  whether  he  con  now  avail  himself  of  the  objection  in  this 
court,  the  question  appearing  not  to  have  been  made  in  the 
court  below.  Secondly,  whether  permitting  the  nine  jurors 
impaneled  and  sworn,  on  the  first  day  of  the  trial,  to  separate 
and  go  at  large  before  the  trial,  would  have  formed  sufficient 


Dec.  1825.]  Nomaque  v.  People.  159 

cause  for  the  circuit  court  to  bare  arrested  the  judgment,  or 
granted  a  new  trial.  Thirdly,  nvhether  the  evidence  offered  to 
show  that  Dumont  had,  previously  to  the  trial,  expressed  his 
belief  of  the  guilt  of  the  prisoner,  or  of  his  hatred  to  him,  and 
was  therefore  not  an  impartial  juror,  was  sufficient  to  establish 
either  point,  and  authorize  a  new  trial.  Fourthly,  whether  the 
consent  that  the  jury  might  deliver  their  verdict  to  the  clerk ,  could 
have  been  legally  made  by  the  prisoner's  counsel;  and  whether 
that  agreeement  dispensed  with  the  personal  appearance  of  the 
jury,  and  the  rendering  of  their  verdict  in  open  court. 

On  the  first  point  we  are  of  opinion  that  it  was  necessary,  in 
order  to  give  the  court  the  right  to  try  the  prisoner,  that  the 
grand  jury  should  have  indorsed  their  finding  on  the  bill  of  in- 
dictment, verified  by  the  signature  of  their  foreman.  This  was 
indispensable,  and  as  it  appears  not  to  have  been  done,  the 
proceedings  were  coram  nonjudice.  This  objection  going  to  the 
power  of  the  court  to  try  the  prisoner  on  the  indictment,  may, 
although  not  noticed  or  urged  below,  be  now  urged  as  a  cause 
of  error. 

On  the  second  point  we  give  no  positive  opinion,  but  it  cer- 
tainly was  an  act  of  great  indiscretion  in  the  court  to  permit  the 
jurors  to  go  at  large  after  they  were  sworn,  because  the  reason 
of  the  rule,  in  keeping  jurora  together  and  apart  from  eveijp 
other  person,  is  as  applicable  after  they  are  chosen  and  swori., 
and  before  the  trial,  as  after  they  are  charged  with  the  prisoner. 
The  object  certainly  is  to  keep  them  from  receiving  any  other 
impressions  in  regard  to  the  prisoner  than  those  which  shall  be 
made  by  the  testimony  given  on  the  trial;  if  suffered  to  go  at 
?arge  at  any  time  after  they  are  elected  to  try  the  prisoner,  the 
object  might  be  wholly  defeated. 

As  to  the  third  point,  it  is  very  apparent  that  the  prisoner 
has  been  tried  by  one  who,  so  far  from  standing  perfectly  in- 
indifferent  between  the  parties,  as  the  law  emphatically  requires, 
was  in  a  condition  the  very  opposite.  The  state  of  his  mind 
must  have  led  him  to  look  on  the  testimony  against  the  prisoner 
with  every  view  to  a  conviction,  and  his  feelings,  it  would  seem, 
could  alone  have  been  pacified  with  the  surrender  to  him  by 
his  fellow-jurors  of  his  victim.  We  are  therefore  constrained  to 
say,  that  the  circuit  court  ought  to  have  awarded  a  new  trial  on 
the  production  of  the  affidavits,  as  they  show  sufficient  grounds 
discovered  after  the  trial. 

The  fourth  point  is,  we  think,  easily  settled.  The  prisoner, 
in  a  capital  case,  must  be  considered  as  standing  on  all  his 
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rights.  He  cannot  be  considered  as  waiving  anything,  could 
his  counsel  do  it  for  him.  They  possessed  neither  the  power 
nor  the  right,  and  if  ever  there  was  a  case  in  which  an  obeerr- 
ance  of  the  role  should  be  required,  the  present  is  one.  The 
case  of  The  People  v.  McKay,  18  Johns.  212,  is  oondnsive  on  this 
point.  The  supreme  court  of  New  York^  in  that  case»  say  that 
a  paper  purporting  to  be  a  yenire,  but  without  the  seal  of  the 
court,  is  a  nullity,  and  they  declared  that  the  prisoner  in  that 
case,  who  had  been  convicted  of  murder,  and  although  he  had 
challenged  some  of  the  jurors  who  had  been  summoned  under 
the  supposed  venire,  did  not  thereby  waive  his  right  to  object 
to  the  want  of  a  venire.  It  is  further  said  in  that  case,  "  that  it 
is  a  humane  principle  applicable  to  criminal  oases,  and  ea» 
pecially  when  life  is  in  question,  to  consider  the  prisoner  aa 
standing  on  all  his  rights  and  waiving  nothing  on  the  score  of 
irregularity;"  and  in  that  very  case^  the  judge  who  delivered  the 
opinion  of  the  court  relates  a  case  analogous  to  the  present. 

In  Ontario  county,  New  York,  in  1814,  a  woman  of  color  was 
indicted,  tried,  and  found  guilty  of  murder.  The  jury  had  sep* 
arated  after  agreeing  on  a  verdict,  and  before  they  came  into 
court,  and  on  that  ground  a  new  trial  was  granted,  and  she  was 
tried  again.  On  the  present  occasion  this  precise  point  is  not 
necessary  to  be  decided.  The  agreement  extends  no  farther 
than  to  depositing  the  verdict  with  the  clerk.  It  did  not  dis- 
pense with  the  personal  appearance  of  all  the  jurors  in  court, 
and  a  rendition  of  the  verdict  by  them.  It  can  only  be  consid- 
ered as  authorizing  the  jury  to  separate  when  they  agreed  on 
their  verdict  until  the  next  day,  for  their  personal  convenience. 
The  prisoner  had  a  right  to  have  the  jurors  polled;  this  right 
could  not  have  been  exercised  where  the  presence  of  the  jurors 
was  dispensed  with.  For  a  confirmation  of  the  soundness  of 
this  doctrine,  see  the  case  of  Blacldey  v.  Sheldon,  7  Johns.  32, 
and  6  Id.  68.  Boot  v.  Sherwood,  where  it  is  said,  ''  a  verdict  is 
not  valid  and  final,  until  pronounced  and  recorded  in  open  court; 
and  before  it  is  recorded,  the  jury  may  vary  from  their  first 
offering  of  their  verdict,  and  the  verdict  which  is  recorded  shall 
stand;  and  if  the  parties  agree  that  a  jury  may  deliver  a  sealed 
verdict,  it  does  not  take  away  the  right  of  either  to  a  puUic 
verdict."  If  this  be  law  in  a  civil  case,  is  it  not  important,  un- 
der our  system  of  jurisprudence,  that  it  should  be  adhered  to  in 
a  criminal  case  afiEecting  life  ?  In  the  present  case  the  verdict 
was  not  even  sealed;  it  was  liable  to  alteration,  and  besides^  the 
court  had  no  legal  evidence  that  it  was  the  verdict  of  the  jury. 
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While  on  this  part  of  the  case,  the  court  feel  it  their  indispen* 
sable  duty  to  reprobate  the  tolerance  of  a  practice  which  might 
lead  to  the  most  dangerous  consequences,  in  a  case  affecting  the 
life  of  an  individual,  and  to  express  their  disapprobation  of  it, 
in  the  pres^^^t  instance. 

The  judgment  of  the  circuit  court  of  Peoria  must  be  reversed, 
and  a  supersedeas  awarded;  and  as  a  flagrant  crime  has  no  doubt 
been  committed,  and  possibly  by  the  prisoner,  and  in  order  that 
public  justice  may  not  be  evaded,  the  court  make  this  ad- 
ditional order,  that  the  prisoner  remain  in  custody  for  thirty 
days  from  this  day  (twenty-first  of  December  instant),  in  order 
to  enable  the  local  authorities  to  take  measures  to  bring  him 
again  to  trial. 

Judgment  reyersed. 

DisQUALinGAnoir  or  Jttbob  as  Qbouitd  vob  Kbw  Tbial.— See^  on  thia 
pmnt,  the  note  to  BoUmB  v.  Amet^  9  Am.  Bool  81. 

BiOBT  Cfr  PoLUSO  JuBT.— See  Stale  t.  AUm^  10  Am.  Deo.  687,  and  note 
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RRBOSPicnvB  Statuti. — ^An  act  of  the  legislature  releanng  a  penalty  ac- 
eroing  to  a  ooonty,  after  verdict  and  before  judgment,  ia  conatitational, 
being  neither  an  ex  post /ado  law,  nor  a  law  impairing  the  obligation  of 
ooDtracta,  and  it  may  be  pleaded  puis  darrein  eonthnunnee, 

GomtTiBB  ABM  FoBUO  CoBFORATiONB  eubject  to  complete  legiriativ  oontrdL 

Ebbob.     The  case  is  stated  in  the  opinion. 

Starr,  for  the  plaintiff  in  error. 

Ihimey  and  Beynolds,  for  the  defendant  in  error. 

By  Court,  Wilson^  0.  J.  This  is  an  action  of  debt  brought 
by  the  county  commissioners  of  Madison  county,  for  the  use  of 
the  county,  against  Edward  Coles,  for  two  thousand  dollars,  as 
a  penalty  for  bringing  into  the  county  and  setting  at  liberiy 
ten  negro  slaves,  without  giving  a  bond,  as  required  by  an 
act  of  the  legislature  of  1819.  To  this  action.  Coles  pleaded 
the  statute  of  limitations,  which  plea  was  demurred  to,  and 
the  demurrer  sustained  by  the  court,  and  the  parties  went 
to  trial  upon  the  issue  of  nil  debit.  A  verdict  was  found 
against  Coles,  at  the  September  term,  1824,  of  the  Madison  cir- 
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cult  court,  but  no  judgment  was  rendered  upon  it  till  Septem- 
ber, 1825,  the  cause  having  been  continued  till  that  time,  under 
advisement,  upon  a  motion  for  a  new  trial.  In  January,  1825, 
the  legislature  passed  an  act  releasing  all  penalties  incurred  un- 
der the  act  of  1819,  including  those  sued  for,  upon  which 
Coles  was  prosecuted. 

This  act  Coles  pleaded  puis  darrein  continuance,  and  renewed 
the  motion  for  a  new  trial,  but  the  court  overruled  the  motion 
and  rejected  the  plea,  and  rendered  judgment  for  the  plaintiffii. 
There  are  several  causes  assigned  for  error,  but  the  one  princi- 
pally relied  upon  is,  that  the  court  rejected  the  defendant's  plea, 
as  a  bar  to  the  further  prosecution  of  the  suit,  alleging  a  com- 
pliance on  his  part  with  the  act  of  January,  1825.  The  only 
question  for  the  decision  of  the  court,  from  this  statement  of 
the  case  is,  was  the  legislature  competent  to  release  the  plaintift 
in  error  from  the  penalty  imposed  for  a  violation  of  the  act  of 
1819,  after  suit  brought,  but  before  judgment  rendered  ?  or,  in 
other  words,  could  they,  by  a  repeal  of  the  act  imposing  the 
penalty,  bar  a  recovery  of  it?  If  the  legislature  cannot 
pass  an  act  of  this  description,  it  must  be  because  it  would 
be  in  violation  of  the  constitution  of  the  United  States,  and 
which  has  in  substance  been  adopted  into  ours,  which  de- 
nies to  the  state  legislatiures  the  right  to  pass  an  ex  peat 
facto  law,  or  law  impairing  the  obligation  of  contracts.  This 
is  the  only  provision  in  that  instrument  that  has  any  bear- 
ing  upon  the  present  question.  Is  the  law  of  1825,  then,  an 
ex  post  facto  law,  or  does  it  impair  the  obligation  of  a  con- 
tract? The  term  ex  post  facto  is  technical,  and  must  be  con- 
strued according  to  its  legal  import,  as  understood  and  used 
by  the  most  approved  writers  upon  law  and  government.  Judge 
Blackstone  says,  ''  an  ea;  post  facto  law  is  where,  after  an  action, 
indifferent  in  itself,  is  committed,  the  legislature  then,  for  ihe 
first  time,  declare  it  to  have  been  a  crime,  and  inflict  a  punish- 
ment upon  the  person  who  committed  it."  This  definition  is 
familiar  to  every  lawyer,  and  I  am  not  aware  of  any  case  lb 
either  the  English  or  American  courts  in  which  its  correctness 
is  denied. 

It  appears  from  the  Federalist,  a  work  which  has  been  em- 
phatically styled  the  text-book  of  the  constitution,  that  the 
term  was  understood  and  used  in  this  sense  by  the  f  ramers  of 
that  instrument.  The  authors  of  this  work  were  among  the 
ablest  statesmen  and  civilians  of  the  age — two  of  them  were 
members  of  the  convention  that  framed  the  constitution,  and 
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would  not  have  been  miatakeh  in  the  meaning  of  the  terms 
used  in  it.  Judge  Tucker,  in  his  notes  on  the  Commentaries 
of  Blackstone,  also  adopts  it  as  the  true  one,  and  it  is  evident 
from  the  tenor  of  his  comments  upon  the  principles  contained 
in  that  work  that  if  there  had  been  any  doubt  of  the  correct* 
ness  of  this  one,  that  it  would  not  have  been  passed  in  silence, 
much  less  woald  it  have  received  his  approbation.  But  that 
the  term  ex  pofU  facto  is  applicable  only  to  laws  relating  to 
crimes,  pains  and  penalties,  does  not  rest  upon  the  bare  ac- 
quiescence of  the  courts,  or  the  authority  of  elementary  writers. 
It  has  received  a  judicial  exposition  by  the  highest  tribunal  in 
the  nation.  The  decision  of  the  supreme  court  of  the  United 
States,  in  the  case  of  Colder  and  wife  v.  Bull  and  wife^  3  Dallas, 
386,  must  be  considered  as  having  put  this  question  to  rest. 
The  point  decided  in  that  case  was,  as  to  the  validity  of  an  act 
of  the  legislature  of  Connecticut,  which  had  a  retrospective 
operation,  but  which  did  not  relate  to  crimes.  All  the  state 
courts  through  which  that  case  passed  decided  in  favor  of  the 
validity  of  the  law.  It  was  then  taken  up  to  the  supreme  court 
of  the  United  States,  where  the  judgment  was  a£Srmed.  The 
court  was  clearly  of  opinion  that  the  prohibition  in  the  United 
States  constitution  was  confined  to  laws  relating  to  crimes, 
pains,  and  penalties.  Judge  Chase,  in  delivering  his  opinion, 
says,  ''every  ex  post  facto  law  must  necessarily  be  retrospective, 
but  every  retrospective  law  is  not  an  ex  post  facto  law;  the 
former  only  are  prohibited  by  the  constitution."  Patterson, 
Justice,  said,  ''he  had  an  ardent  desire  to  have  extended  the 
provision  in  the  constitution  to  retrospective  laws  in  general," 
and  concludes  his  remarks  by  saying,  "  but  on  full  considera- 
tion I  am  convinced  that  ex  post  facto  laws  must  be  limited  in 
the  manner  already  expressed. ''  Sergeant's  Constitutional  Law, 
347.  No  higher  evidence,  I  believe,  can  be  adduced  of  the 
existence  of  any  principle  of  law,  than  is  afforded  by  these 
authorities,  that  the  law  under  cokisideration  is  not  an  ex  post 
facto  one.  It  is  considered  that  it  is  retrospective,  and  that  as 
a  general  principle  of  legislation  it  is  unwise  to  enact  such 
laws;  yet  it  is  not  the  province  of  a  court  to  declare  them  void. 
No  prohibition  to  the  exercise  of  such  a  power  by  the  legisla- 
ture is  contained  in  the  constitution  of  the  United  States  or  of 
this  state,  and  it  is  an  incontrovertible  principle  that  all  powers 
which  are  not  denied  them  by  one  or  other  of  those  instru- 
ments are  granted.  The  next  inquiry  is,  does  this  law  violate 
the  obligation  of  a  contract?  This  question  is  easily  answered. 
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A  eontiMt  ifl  an  tt^pMement  betoeen  two  or  more  to  do,  or  not 
to  do.  a  paorldciilar  thiiig;  nothing  like  this  appears  in  the  pres- 
ent case.  If  a  judgment  had  been  obtained,  the  law  might, 
by  iniplieatioa,  naise  a  oontraot  between  the  parties;  but  until 
fudgment  the  defendant  is  regarded  as  a  tort  feasor,  he  is  pros- 
ecuted upon  a  penal  statute  for  a  tort;  the  action  would  die 
with  him,  whieh  would  not  happen  in  the  case  of  a  contract. 
It  is  idle,  thaselbre,  to  talk  of  a  contract  between  the  plaintifi 
and  defendant,  and  it  is  only  between  the  contracting  parties 
that  the  Ic^^islature  is  prohibited  &om  interfering.  But  in  this 
case  there  is  no  contract  between  any  parties,  and  all  reason- 
tag  founded  upon  the  idea  of  a  contract  is  nugatory.  But  it  is 
said  ibe  legjslatuxe  could  not  pass  this  law,  because  the  plaint- 
iflb  have  acquired  a  Tested  interest  in  the  penalty,  by  commenc- 
ing suit,  which  could  not  be  taken  away. 

The  authorities  relied  upon  to  support  this  position  are  not 
apposite.  The  decisions  in  those  cases  turned  on  the  construc- 
tion of  the  laws,  and  not  on  the  authority  of  the  legislature  to 
pass  them.  In  the  case  of  Coleman  y. Shower,  2  Show.,  which 
was  an  action  brought  after  the  passage  of  the  statut.e  of  frauds 
and  perjuries,  upon  a  marriage  promise  made  by  parol,  the 
judges  said  they  believed  the  intention  of  the  makers  of 
that  statute  was  only  to  provide  for  the  future,  and  not  to 
annul  parol  promises  which  were  good  and  valid  in  law  at  the 
time  they  were  made.  In  the  case  of  Gowdk  qui  tarn  v.  JeffrieSj 
4  Burr.  2460,  Lord  Mansfield  placed  hie  opinion  on  the  inten- 
tion ot  the  legifllatuse,  which,  he  believed,  was  not  to  do  in- 
justice to  the  pkdntiff  by  subjecting  him  to  costs.  So,  too,  in 
Da^  V.  Van  Kleeck,  7  Johns.  577  [5  Am.  Dec.  291],  the  same 
ground  was  assumed.  The  court  did  not  intend  to  decide  that 
the  legislature  could  not  pass  a  retrospective  law,  but  that  the 
one  under  consideration  was  not  necessarily  retrospective,  and 
therefore  ought  not  to  receive  that  construction.  In  this  opin- 
ion, the  court  was  divided  three  to  two.  But  had  the  plaintifSi 
a  vested  interest  in  the  penalty  before  judgment?  A  vested 
right  is  one  perfect  in  itself,  and  which  does  not  depend  upon 
a  contingency  or  the  commencement  of  suit.  Suit  is  the  means 
of  inforcing  or  acquiring  possession  of  a  previously  vested  in- 
terest, but  the  commencement  of  a  suit  does  not  of  itself,  even 
in  a  qui  tarn  or  popular  action,  vest  a  right  in  the  penalty  sued 
for.  The  only  consequence  that  results  from  the  commence- 
ment of  a  popular  action  is,  that  it  prevents  another  person 
from  suing,  and  the  executive  from  releasing  the  penalty: 
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Blackatone,  rol,  2,  p.  442,  in  speaking  of  the  means  of  Test- 
ing a  right  in  chattel  interests,  says:  "  And  here  we  mast  be 
oarefol  to  distinguish  between  property,  the  right  of  whicb 
is  before  vested  in  the  party,  and  of  whieh  only  possession  is. 
recovered  by  sait  or  action,  and  properiy  to  which  a  man  be^ 
fore  had  no  determinate  title  or  certain  claim,  but  he  gains  aa* 
well  the  right  as  the  possession,  by  the  process  and  judgment 
of  the  law.  Of  the  former  sort,  are  debts  and  choses  in  ac* 
lion."  In  these  cases  the  right  is  vested  in  the  creditor  by  vir* 
tue  of  the  contract,  and  the  law  only  gives  him  a  remedy  to  en- 
force it.  ''But,"  he  continues,  "there  is  also  a  species  of 
property  to  which  a  man  has  not  any  claim  or  title  whatsoever, 
till  after  suit  commenced  and  judgment  obtained  in  a  court  of 
law,  where  before  judgment  had,  no  one  can  say  he  has  any^ 
absolute  property,  either  in  possession  or  in  action;  of  tMs  sort 
are  first,  such  penalties  as  are  given  by  particular  8tatate»  to  be* 
recovered  in  an  action  popular."  Here  is  an  authority  directly 
in  point. 

In  the  present  case  no  judgment  had  been  rendered  previous 
to  the  passage  of  the  law  releasing  the  penalty,  consequently 
no  right  to  the  penalty  had  vested  in  the  plainti£^  which  this 
law  directs.  The  right  which  the  plaintiffs  had  acquired  by  the 
commencement  of  the  suit,  was,  according  to  Blaokstone,  **  an 
imperfect,  inchoate  degree  of  property"  which  required  the- 
judgment  of  the  court  to  consummate  and  render  it  a  vested 
right.  Before  judgment  in  a  popular  action,  the  property  in 
the  penalty  is  imperfect  and  contingent,  liable  to  be  destroyed 
by  a  repeal  of  the  statute  upon  which  suit  is  brought.  This 
principle  is  settled  in  a  variety  of  cases;  inliiatof  SeatoriY. 
The  Uniied  States,  5  Cranch.  283,  Judge  Marshall,  in  delivering 
the  opinion  of  the  court,  says:  **  That  it  has  been  long  settled 
upon  general  principles,  that  after  the  expiration  or  repeal  of  a 
law,  no  penalty  can  be  imposed  or  punishment  inflicted  for  vio*- 
lations  of  the  law  committed  while  it  is  in  force."  The  same 
point  was  decided  in  the  case  of  the  Sokconer  Bachael  v.  Th& 
United  States,  6  Cranch,  329:  and  in  the  case  of  T?ie  United 
States  V.  Ship  Helen,  6  Cranch,  203,  the  doctrine  is  fully  settled » 
that  even  after  judgment  of  condemnation  in  rem.  for  a  breach 
of  the  embargo  laws,  provided  the  party  appeals,  or  obtains  a 
writ  of  error,  he  may  avail  himself  of  a  statute  repealing  the 
penalty  enacted  subsequently  to  such  condemnation.  In  the 
People  V.  Coleman,  the  court  unanimously  awarded  a  new  trial 
in  order  that  the  d^endant  might  avail  himself  of  a  defense 
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given  by  a  statute  passed  subsequent  to  the  commission  of  the 
offense;  and  that  in  the  case  of  the  CommontoedUh  y.  Duane,  1 
Bion.  601  [2  Am.  Deo.  497],  the  defendant  had  been  indicted 
at  common  law  for  a  libel,  after  a  verdict  and  before  judgment 
the  legislature  passed  a  law  that  "  after  the  passage  of  this  act 
no  person  shall  be  prosecuted  criminally  for  a  libel."  The  su- 
preme court  refused  to  give  judgment  on  the  verdict.  The 
terms  of  this  act  were  not  retrospective,  yet  the  court  consid- 
ered it  so,  and  must  necessarily  have  acknowledged  the  power 
of  the  legislature  to  pass  such  laws:  See,  also,  Sergeant's  Con- 
stitutional Law,  348;  1  Cranch,  109;  and  3  Dall.  279.  These 
cases  require  no  comment.  They  are  directly  on  the  point 
under  consideration  and  have  settled  the  doctrine  that  a  repeal 
of  a  law  imposing  a  penalty,  after  a  verdict  for  the  penalty,  is  a 
bar  to  a  judgment  on  the  verdict.  The  court  has  no  longer  any 
jurisdiction  of  the  case.  There  is  no  law  in  force  upon  which 
they  can  pronounce  judgment.  If  then,  the  legislature  can,  by 
a  total  repeal  of  the  law  of  1819,  defeat  a  recovery  for  an  infrac- 
tion of  it  before  judgment,  can  they  not  by  the  act  of  1825,  re- 
lease all  penalties  incurred  anterior  to  its  passage  ?  There  is 
no  rule  of  law  which  denies  them  the  power  of  doing  that  indi- 
rectly which  they  may  do  directly.  In  effect  and  in  principle 
there  is  no  difference,  and  the  power  to  do  the  greater  act  in- 
cludes the  less. 

It  is  said  that  the  king  cannot  remit  an  informer's  interest  in 
a  popular  action  after  suit  brought;  this  is  no  doubt  true,  but 
it  is  equally  true  that  the  parliament  can.  It  is  not  pretended 
that  the  executive  could  remit  the  penalty  in  this  case,  but  that 
the  legislature  may.  Neither  the  constitution  of  the  United 
States  nor  of  this  state  contain  any  prohibition  to  the  exercise 
of  such  a  power  by  the  legislature,  and  their  powers  have  no 
limits  beyond  what  are  imposed  by  one  or  other  of  those  in- 
btruments,  nor  is  it  necessary  that  they  should.  They  form  an 
ample  barrier  against  tyranny  and  oppression  in  every  depart- 
ment of  the  government,  and  secure  to  the  citizens  every  right 
in  as  perfect  a  manner  as  is  compatible  with  a  state  of  govern- 
ment. If  they  should,  by  mistake,  or  from  any  other  cause, 
attempt  the  exercise  of  a  power  incompatible  with  the  constitu- 
tion, the  obligation  of  a  court  to  resist  it  is  imperative.  But  it 
is  not  iu  doubtful  cases,  or  upon  slight  implications  that  tbe 
court  should  pronounce  the  legislature  to  have  transcended 
their  powers.  In  the  present  case,  I  am  clearly  of  opinion 
they  have  not  done  so.    The  law  under  consideration  is  not  an 


Jane,  1826.]    Coles  v.  County  of  Madison.  167 


po9i  facto  law,  beoause  the  generally  received  and  well  settled 
import  of  the  term  is  not  applicable  to  a  law  of  this  character. 
It  impairs  the  obligations  of  no  contract,  for  the  conclusive 
reason  that  no  contract  ever  existed,  and  for  the  same  reason 
it  cannot  be  said  to  destroy  a  vested  right:  2  Dall.  304;  1 
Cranoh,  109. 

The  objection  that  this  law  works  injustice  to  the  county  is 
not  well  founded.  All  the  rights  of  the  county  contemplated 
to  be  secured  by  the  law  of  1819  are  secured  by  this.  The  ob- 
ject of  the  law  of  1819  was  to  compel  persons  bringing  slaves 
into  this  state  for  the  purpose  of  emancipation  to  give  bond  for 
their  maintenance.  This  law  requires  the  bond  to  be  given, 
which  has  been  done,  and  all  costs  of  suit  and  damages  incurred 
in  any  case  to  be  paid,  which  the  defendant  has  also  offered  to 
do  in  this  case.  The  county,  then,  is  secured,  not  only  against 
prospective  injury,  but  against  all  damages  heretofore  sus- 
tained. There  is  no  ground  of  complaint,  then,  on  the  part  of 
the  county.  They  are  secured  in  their  rights  and  lose  nothing. 
In  another  point  of  view  which  the  case  is  susceptible  of,  I  am 
satisfied  that  the  law  under  consideration  is  not  unconstitutional. 
On  an  inquiry  into  the  different  kinds  of  corporations,  their  uses 
and  objects,  it  will  appear  that  a  plain  line  of  distinction  exists 
between  such  as  are  of  a  private  and  such  as  are  of  a  public 
nature,  and  form  a  part  of  the  general  police  of  the  state. 
Those  that  are  of  a  private  nature  and  not  general  to  the  whole 
community  the  legislature  cannot  interfere  with.  The  grant  of 
incorporation  is  a  contract.  But  all  public  incorporations  which 
are  established  as  a  part  of  the  police  of  the  state  are  subject  to 
legislative  control,  and  may  be  changed,  modified,  enlarged, 
restrained,  or  repealed  to  suit  the  ever  varying  exigencies  of  the 
state.  Counties  are  corporations  of  this  character,  and  are 
consequently  subject  to  legislative  control. 

Were  it  otherwise,  the  object  of  their  incorporation  would  be 
defeated.  It  cannot  be  doubted  that  Madison  county,  as  a 
county,  might  be  stricken  out  of  existence,  and  her  interest  in 
a  popular  action  thereby  defeated.  Upon  what  principle,  then, 
can  it  be  contended  that  the  legislature  cannot  remit  a  penalty 
in  a  popular  action  brought  for  her  benefit?  Eveiy  view  I  have 
been  able  to  take  of  this  interesting  and  important  subject  leads 
to  the  conclusion  that  the  legislature  have  the  constitutional 
power  to  pass  the  act  of  1825,  releasing  Coles,  upon  the  terms 
prescribed  in  that  act. 

The  judgment  of  the  court  below  must  be  reversed,  and  the 
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proceedings  remanded,  with  directions  to  the  cireoit  court  to 
receive  the  defendant's  plea  upon  his  paying  costs,  etc. 
Judgment  reversed. 

BacBOSPSOiXTB  IiA.wa. — ^The  law  reUting  to  tiie  validity  of  retraipective 
itatntes  generally  ia  discasaed  and  the  authoritiea  examined  in  the  note  to 
Ooshen  v.  JS^onmgUmt  10  Am.  Bee.  131;  aee,  alao,  DeiA  v.  Van  Kleeck,  6  Id. 
291,  and  note;  Seclfard  v.  Shilling,  8  Id.  716;  MerriU  v.  Sherbmme,  Id.  £2; 
DiekhutmY.  JManmn,  9Id.  a08. 


Baker  v.  Whitesides. 

(BBniB,174.J 

Pabol  Vabiakgb  07  Wrutien  Aobkeicekt. — ^The  time  of  performance  of  a 
written  agreement  may  be  extended  by  parol  though  the  terma  cannot  be 
changed. 

Waivxr  or  Strict  Pekvobmakgb.— Where  a  contraot  for  the  conveyanoe  ol 
land  doea  not  specify  any  particular  time  of  performance,  bat  stipolatea 
that  the  deed  shall  be  made  when  the  money  is  paid,  if  the  vendee  paya 
the  m<Hkey  and  neglects  to  demand  a  conveyance,  or  on  the  vendor's  offer 
to  convey,  refuses  to  accept,  and  says  that  he  will  call  for  the  deed  when 
he  wants  it,  the  vendor's  failure  to  convey  at  the  time  of  payment  ia 
thereby  waived. 

Appeal.    The  opinion  states  the  case. 
Starr,  for  the  appellant. 
Oowles^  for  the  appellee. 

By  Court,  Wilson,  C.  J.  This  is  an  appeal  from  the  Madison 
circuit  court,  in  an  action  of  covenant  on  a  writing  obligatory, 
executed  by  S.  Whiteside  to  A.  Baker,  in  the  penalty  of  two 
hundred  dollars,  that  if  he,  the  said  Baker,  should  pay  to  the 
said  Whiteside  one  hundred  and  tweni^-five  dollars  on  or  be- 
fore the  first  day  of  October  next  ensuing,  he,  the  said  White- 
side, would  execute  and  deliver  to  the  said  Baker  a  deed  in 
fee-simple  for  a  lot  in  the  town  of  Edwardsville.  Baker  avers 
in  his  declaration  that  he  did  pay  the  sum  of  one  hundred  and 
twenty-five  dollars,  according  to  agreement;  nevertheless,  the 
said  Whiteside  did  not,  on  the  first  day  of  October,  or  at  any 
time  before  or  since,  execute  and  deliver  to  the  said  Baker  a 
good  and  sufficient  deed,  although  often  requested  so  to  do.  To 
this  declaration  the  defendant  pleaded  two  pleas: 

1.  That  the  plaintiff  made  no  demand  of  the  said  defendant 
for  the  deed  specified,  and  that  the  said  defendant  was  always 
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TBtAj  and  willing  to  execute  the  same;  2.  That  the  said  defend- 
ant offered  to  make  the  deed  according  to  his  covenant,  and  the 
said  plaintiff  objected,  and  said,  when  he  wished  the  deed  he 
would  apply  for  it. 

Both  these  pleas  are  demurred  to,  and  the  question  presented 
for  our  determination  is,  whether  or  not  the  court  below  erred 
in  overruling  the  demurrers. 

As  the  second  plea  presents  the  strongest  ground  of  defense, 
we  will  consider  it  first.  If  it  is  a  correct  principle  of  law,  and 
that  it  is  the  court  is  fully  satisfied,  that  he  who  prevents  a  thing 
from  being  done,  shall  not  avail  himself  of  the  non-performance 
he  has  occasioned,  the  demurrer  was  correctly  overruled.  The 
plaintiff's  conduct  can  be  considered  in  no  other  light  than  a 
waiver  of  the  condition  of  the  bond  so  far  as  related  to  the  time 
of  its  performance.  As  a  general  rule  it  is  true,  that  the  terms 
of  a  written  agreement  cannot  be  changed  by  parol,  but  that 
the  time  of  its  performance  may  be  extended,  is  settled  by  a 
variety  of  cases;  that  of  KecUing  v.  Price,  1  Johns.  Cas.  22  [1 
Am.  Dec.  92],  is  directly  in  point.  In  that  case,  the  defendant 
promised  in  writing  to  deliver  a  quantity  of  stoves  on  or  before 
the  first  day  of  May,  1796.  The  defendant,  on  the  trial,  proved 
that  in  January,  1796,  the  plaintiff  agreed  to  extend  the  time 
uiil  the  spring  following.  The  court  said,  that  ail  extension 
of  time  may  often  be  essential  to  the  performance  of  contracts, 
and  there  can  be  no  reason  why  a  subsequent  agreement  for 
that  purpose  should  not  be  valid,  and  proved  by  parol  evidence. 

The  first  plea,  the  court  is  of  opinion,  is  also  good.  Accord- 
ing to  the  true  construction  of  the  contract,  no  time  is  fixed  for 
executing  and  delivering  the  deed;  a  demand  by  the  plaintiff 
was  therefore  necessary,  and  as  no  such  demand  is  averred 
specially,  the  demurrer  to  the  plea  was  correctly  overruled. 
The  judgment  of  the  court  below  is  affirmed,  and  the  cause  re- 
manded, with  leave  to  the  plaintiff  to  withdraw  his  demurrer, 
and  take  issue  on  the  pleas  filed. 

Judgment  affirmed. 

Pabol  EvmxNCB  Affectino  Wbtetxh  Contbaot. — Upon  the  genemi  eab- 
Ject  of  the  admiaribility  of  parol  evidence  affecting  deeds  and  other  written 
aoBtTMstm  see  BmU  v.  Takot,  1  Am.  Dec.  62;  Thompson  ▼.  White,  Id.  252, 
aad  note;  0*2imie  v.  Lodge,  Id.  377;  Schemerhom  v.  Vanderheyden,  3  Id. 
aoe,  noU;  McFarlane  ▼.  Jlloore,  Id.  752;  Coger  ▼.  McOee,  5  Id.  610;  Sneedv, 
Booper,  Id.  601;  StackpoU  v.  Arwld,  6  Id.  150;  Snyder  v.  Snyder,  Id.  493; 
GaOm  V.  OUpatnek,  Id.  657;  FlhU  v.  Sheldon,  7  Id.  162;  Stevens  v.  Cooper, 
Id.  499;  Barber  ▼.  Brace,  8  Id.  149;  Claremont  v.  Carlton,  9  Id.  88;  South 
Soc  V.  Johnson,  10  Id.  644;  Harvey  ▼•  AUaoander,  Id.  519;  Bowen 
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r.  BeU,  11  I<L  286;  Chier  v.  HtuUm,  Id.  627;  Graves  v.  Carter,  Id.  786  and 
4iote.  The  doctrine  of  the  principal  case  on  thia  point  ia  approved  in  Wadf 
worth  V.  Thompson,  3  Gihn.  423;  Penny  v.  Graves,  12  IlL  289,  and  Hunter  ▼. 
BilyeUf  30  Id.  228.  In  the  caae  last  cited  it  was  held  that  for  the  purpoae  of 
correcting  a  mistake  in  a  written  contract  a  court  of  equity  would  admit 
parol  evidence  to  show  what  the  contract  really  waa.  To  the  same  efifect  ia 
Coger  v.  MeOee,  5  Am.  Bee.  610. 

Plba  of  RxADiKEas  TO  Pkbform. — In  a  case  of  independent  oovenanta  it 
was  held  in  Buckmaster  v.  Grundy,  1  Scam.  310,  that  a  plea  of  readiness  to 
(perform  without  an  averment  of  offer  to  perform  was  bad,  and  would  not 
excuse  a  non-performance. 


Flack  v.  Harrington. 

[Bbbbss,  918.] 

A  Maoistbatb  18  LiABLB  IK  Tbbspabs  f or  issuing  a  warrant  of  arrest  offici- 
ously, without  a  complaint  on  oath  or  personal  knowledge  that  a  crime 
has  been  committed. 

EsBOB.  Action  of  trespass,  assault  and  battery,  and  false  im- 
prisonment brought  against  Flack,  a  justice,  for  issuing  a  cer- 
tain warrant  of  arrest,  and  against  one  Johnson  deputed  to 
•serve  said  warrant. 

The  declaration  was  in  two  counts,  and  in  substance,  charged 
that  Flack,  as  justice,  irregularly  and  illegally  issued  a  warrant 
for  the  arrest  of  the  plaintiff  for  an  alleged  breach  of  the  peace, 
without  any  complaint  on  oath  or  personal  knowledge  of  the 
alleged  offense  and  without  reasonable  or  lawful  cause  to  sus- 
pect the  plaintiff's  guilt  of  the  same,  and  that  the  said  Johnson- 
upon  the  advice  and  request  of  Flack,  arrested  the  plaintiff  on 
«aid  warrant.  A  demurrer  to  the  declaration  having  been  over- 
ruled, the  defendants  severally  pleaded  ^*  not  guilty,"  and  the 
said  Johnson  pleaded,  also,  a  special  plea  in  justification. 
Johnson  was  acquitted  and  Flack  was  convicted,  and  judgment 
given  against  him  whereupon  he  brought  error  to  reverse  the 
same. 

OowleSi  for  the  plaintiff  in  error. 

Eddy,  for  the  defendant  in  error. 

By  Court,  Locewood,  J.  This  case  is  clearly  distinguishable 
fiom  the  case  of  Flack  and  Johnson  y.  Ankeny,  decided  this  term. 
I'he  allegation  here  is,  that  Flack  officiously,  and  without  any 
complaint  on  oath,  issued  his  warrant  for  the  apprehension  of 
Harrington.  And  these  allegations  are  found  true  by  the  ver- 
dict of  a  jury  upon  a  plea  putting  the  facts  directly  in  issue. 
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Will  the  law  tolerate  such  conduct  iu  its  officers?  This  ia 
clearly  not  a  case  of  error  in  judgment  in  a  case  legally  before 
the  justice. 

In  fact,  there  was  nothing  before  the  justice  to  authorize  him 
to  act  at  all,  for  he  made  the  case  and  then  adapted  his  process 
to  the  assumed  facts.  A  justice  in  issuing  a  warrant  for  the 
apprehension  of  a  person  for  a  criminal  offense,  acts  ministeri- 
ally, and  cannot  of  his  mere  motion,  institute  such  a  proceeding, 
unless  in  particular  cases,  where  he  is  present  at  the  commission 
of  the  offense. 

If  he  voluntarily  acts,  he  is  liable  to  an  action,  and  trespass 
wiU  lie.  The  law  appears  to  be  well  settled  on  this  point,  as 
will  appear  from  the  following  authorities.  In  Swift's  digest, 
page  800,  the  law  on  this  subject  is  stated  as  follows: 

If  a  justice  of  the  peace,  without  complaint  or  information, 
should  issue  a  warrant,  and  cause  a  person  to  be  arrested,  tres- 
pass would  lie  against  him,  for  though  he  is  excused  when  he 
Leslies  a  warrant  on  a  false  accusation,  yet  it  is  otherwise  where 
he  issues  his  warrant,  without  accusation.  Swift  cites  Cro.  El. 
130.  In  the  case  of  WaUaworth  y.  M'CuUough,  10  Johns.  93,  this 
was  an  action  of  false  imprisonment;  on  the  trial  the  following 
facts  appeared :  That  the  plaintiff  was  arrested  by  virtue  of  a 
warrant  issued  by  defendant  as  a  justice  of  the  peace,  on  the 
complaint  of  the  overseers  of  the  poor,  setting  forth  the  ex- 
amination of  the  mother,  etc.  The  overseers,  however,  testified 
that  they  never  made  complaint,  nor  did  they  request  the  justice 
to  issue  the  warrant. 

They  also  stated  that  one  Garby  was  occasionally  employed 
by  them  to  do  their  business,  but  they  had  not  employed  him 
in  this  case,  and  on  whose  application  the  warrant  had  actually 
issued.  The  overseers  appeared  before  the  justice  on  the 
examination,  and  agreed  to  the  proceedings.  The  warrant 
issued  without  authority,  because  it  was  not  issued  upon  the 
complaint  of  the  overseers  of  the  poor,  or  either  of  them.  The 
justice  acting  ministerially  in  this  case,  was  responsible  for 
issuing  the  warrant  without  the  application  required  by  the 
statute.  The  subsequent  consent  of  one  of  the  overseers  that 
the  proceedings  might  go  on,  would  not  depriye  the  plaintiff  of 
the  action  for  the  previous  arrest,  upon  a  warrant  irregularly 
issued.  And  the  same  court  in  the  case  of  Jonea  v.  Percival,  2 
Johns.  Gas.  49,  held:  ''Trespass  for  a  false  imprisonment  lies 
against  a  justice  of  peace  who  voluntarily  and  without  the  re- 
quest or  authority  of  the  plaintiff  in  an  action  before  him,  issues 
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an  ezeoation  against  the  body  of  the  defendant  who  is  priv- 
ileged from  imprisonment,  who  claims  his  privilege,  and  is 
taken  on  the  execution."  The  errors  assigned  are  altogether 
technical,  and  relate  to  form,  and  do  not  appear  to  require  any 
examination.  The  judgment  must  be  affirmed  with  costs. 
Judgment  affirmed. 

JuszciAL  LzABnJTT.-^For  an  eTamination  of  the  law  nMSaag  to  thb  aal^ 
Jeet^  aee  the  note  to  Taie$  ▼•  Lammng,  6  Am.  Deo.  SOS. 


Melligk  v.  De  Seelhorst. 

■ 

Akt  ErmENCB  of  a  New  Prokisb  to  take  a  case  oat  of  the  atatoie  <d 

limitatioiui  should  he  left  to  the  jury,  with  proper  inatmctioiia  as  to  the 

law. 
Ak  UNQiTALifnBD  PBOHiaB  TO  Pat  A  Bakbkd  Debt  will  take  it  out  of  the 

statate,  and  if  there  he  a  qoaliScatioxi,  the  (daintiflF  moat  do  away  with 

it  by  proof. 
Ak  AcKNowLSDaiOENT  ov  THB  DxBT  as  still  subaistiiig,  or  a  part  pajment 

of  it,  is  saffioient  evidence  from  which  to  infer  a  new  promiaeL 

Erbob.     The  opinion  states  the  case. 

Cowles,  for  the  plaintiff  in  error. 
McBohert8,  for  the  defendant  in  error. 

By  Court,  Locewood,  J.  This  was  an  action  of  assumpsit 
brought  in  the  Madison  circuit  court.  The  plaintiff  below 
declared  on  a  promissory  note,  to  which  the  defendant  pleaded 
the  statute  of  limitations,  and  the  plaintiff  replied  a  promise 
within  five  years.  On  the  trial  of  the  cause,  after  the  plaintiff 
had  adduced  his  proof,  the  court  directed  the  jury  "to  return 
a  verdict  for  the  defendant."  To  this  opinion  the  plaintiff  ex- 
cepted, and  the  cause  is  brought  into  this  court  by  writ  of 
error.  Several  errors  have  been  assigned,  but  the  court  only 
deem  it  necessary  to  notice  one  of  them,  and  that  is,  whether 
the  court  ought  not  to  have  permitted  the  evidence  to  go  to 
the  jury  without  the  direction.  On  this  point  we  are  of  opinion 
that  the  circuit  court  erred  in  not  permitting  the  evidence  to 
go  to  the  jury,  with  instructions  as  to  the  law  arising  on  the 
case,  and  then  left  the  jury  to  decide  whether  the  proof  came 
within  the  rule. 

The  case  of  Lhyd  v.  Maund,  3  T.  B.  760,  is  an  authority  to 
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show  that  the  evidence  ought  to  have  been  left  to  the  jury.  Aa 
it  will  be  necessary  for  this  cause  to  go  to  another  jury,  the 
court  feel  themselves  called  upon  to  lay  down  what  ihey  con- 
sider the  best  constniotion  of  the  statute  of  limitations  in  rela- 
tion to  the  cases  taken  out  of  its  operation. 

In  doing  so,  however,  the  court  labor  under  much  embarrass- 
ment from  the  great  number  of  conflicting  decisions  that  are  to 
be  found  in  the  books  of  reports.  These  decisions  are  of  so 
irreconcilable  a  character  that  this  court  are  at  liberty  to  extract 
from  all  the  cases  such  rules  as  will,  in  their  opinion,  most  con- 
dooe  towards  effecting  the  intentions  of  the  legislature  in  pass- 
ing the  law.  An  unqualified  promise  to  pay  the  debt,  has,  by 
all  the  decisions,  been  held  sufficient  to  take  the  case  out  of  the 
statute.  Where  the  promise  to  pay  is  accompanied  with  a  quali- 
fication, or  upon  a  contingency,  the  court  are  of  opinion  that 
the  proof  rests  upon  the  plaintiff  to  do  away  the  qualification, 
or  show  that  the  contingency  has  happened.  Where  the  ac- 
knowledgment of  the  party  is  that  the  demand  is  still  due  and 
subsisting  against  him,  this  will  is  sufficient  to  infer  a  promise 
to  pay.  So,  also  proof  of  an  actual  payment  of  part  of  the  debt, 
by  the  party,  or  his  authorized  agent,  will  also  be  sufficient  evi- 
dence for  the  jury  to  infer  a  promise  to  pay  the  balance.  The 
court  give  no  opinion  whether  the  evidence  contained  in  the  bill 
of  exceptions  was  sufficient  for  the  plaintiff  to  recover.  If  a 
party  wishes  to  refer  the  evidence  to  the  court,  it  ought  to  be 
done  by  a  demurrer  to  evidence. 

The  judgment  is  reversed  with  costs,  and  the  cause  re- 
manded to  the  circuit  court,  and  a  venire/aoia»  de  novo  awarded 
in  that  court. 

Judgment  reversed. 

As  TO  WHAT  AoKNOWLEDQHENTB  Mild  pTomiMS  sre  suffioiaQt  to  remove  the 
ber  of  the  etofcnte  of  liinitatioxiB,  see  Bell  v.  Rowla/nd^  3  Am.  Deo.  729;  iXm- 
forth  ▼.  CiUver,  6  Id.  361;  Jonea  v.  Moore^  Id.  428  (a  promiM  made  to  an 
exeeotor);  Lord  v.  ShaUr,  8  Id.  160,  and  note;  Seaward  v.  Lord,  10  Id.  50; 
Burden  T.  MeElhetmy,  10  Id.  570^  and  note;  Murray  ▼.  Coiter,  11  Id.  333; 
Ludlow  V.  Van  Camp,  Id.  529,  and  note  (where  the  promise  was  to  pay  a 
barred  debt  on  bond  and  was  held  insnfficient);  Fries  v.  Boiaedei,  Id.  683; 
Cobkam  ▼.  Admimstraiors,  2  Id.  612  (a  promise  by  an  administrator). 

A  Con DiTioRAL  Promisk,  where  the  condition  has  not  been  performed,  is 
insufficient.  On  this  point  the  doctrine  of  the  principal  case  is  approved  in 
Keener  r.  CruU,  19  HL  lS9i  Bad  Diekeraon  Y,  SuUon,  40  Id.  4G^  Tothesame 
effect  is  MulleU  v.  Shrmnph^  27  Id.  107;  see,  also^  Wootere  y.  King,  54  Id. 
343,  as  to  what  is  necessary  to  constitute  a  sufficient  acknowledgment  or 
new  promise. 
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Ankeny  V.  Fierce. 

(BBBm,  389.) 
h  NOTS  18  NOT  EVZDBNCI  OV  A  SKTIUDCXirT  of   all   dfimftlMJi  betWMB   tlM 

parties  prior  to  its  date. 
Appeal.    The  opinion  states  the  case 
Cotolea,  for  the  appellant. 
Baker,  for  the  appellee. 

By  Court,  Lookwood,  J.  Pierce  and  Ankeny  in  the  Jaokson 
circuit  court,  on  a  promissory  note.  The  defendant  below 
pleaded  judgment,  and  on  the  trial  of  the  cause,  proved  an  ac- 
count for  goods  sold  and  delivered  previous  to  the  execution  of 
the  note. 

Whereupon  the  plaintiff  below  moved  the  court  to  instruct 
the  jury  "  that  the  execution  of  the  note  sued  on  was  evidence 
of  a  settlement  of  all  demands  due  from  plaintiff  below  to  de- 
fendant below,  up  to  the  date  of  the  note,  unless  the  defendant 
had  shown,  by  evidence,  that  the  demands  were  not  settled  at 
the  execution  of  the  note;"  which  instructions  the  court  gave, 
and  the  defendant  below  excepted,  and  brought  the  cause  into 
this  court  by  appeal.  The  only  question  presented  to  this  court 
for  its  decision  is,  whether  the  instruction  prayed  for  ought  to 
have  been  given.  In  a  case  where  the  only  proof  exists  in  the 
production  of  a  note  on  the  one  side,  and  evidence  of  an  account 
anterior  to  the  date  of  the  note  on  the  other  side;  it  is  very 
difficult  for  the  court  to  lay  down  with  precision  any  general 
rule  applicable  to  such  cases.  The  court  have  not  been  referred 
to  any  adjudged  cases,  or  any  principle  of  law  analogous  to  such 
a  state  of  facts,  nor  have  they  been  able  to  find  any  authority  on 
the  subject.  The  court,  therefore,  in  the  absence  of  authority, 
mu^t  decide  this  question  agreeably  to  the  dictates  of  justice 
and  common  sense.  A  knowledge  of  the  manner  in  which  men 
generally  transact  their  business  is  necessoiy  in  arriving  at  a 
correct  conclusion  to  the  question  presented  in  this  case.  Ex- 
perience informs  us  that  notes  are  frequently  given  as  the  con- 
sideratioti  of  a  particular  trade,  without  any  reference  to  the 
situation  of  accounts  between  the  parties  leaving  them  to  be 
settled  at  some  future  time,  or  in  some  particular  manner.  And 
notes,  also,  are  given  on  the  settlement  of  accounts,  and  for  the 
balance  due  on  such  settlement.  Are  there,  then,  in  the  deal- 
ings among  mankind,  sufficient  uniformity  in  relation  to  the  exe- 
cution of  notes,  to  authorize  the  court  to  decide  that  a  legal  pre- 
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sumption  is  thereby  raised  that  aU  previons  demands  are  released 
or  settled  ?  The  court  believe,  from  their  experience  and  ob- 
servation, that  injustice  would  too  often  be  done  if  thej  should 
sanction  such  a  general  rule. 

It  is  safer  to  require  a  party  who  resists  a  demand  upon  the 
ground  that  it  has  been  settled  or  paid,  to  prove  in  what  man- 
ner it  was  paid.  Slight  evidence  would,  doubtless,  be  sufficient 
in  this  case,  to  warrant  a  jury  is  raising  a  presumption  that  the 
account  was  settled  when  the  note  was  executed,  but  without 
any  proof  of  a  settlement  of  accounts  and  a  balance  struck,  it  is 
presuming  too  much  to  justify  the  court  in  deciding  "  that  the 
execution  of  the  note  was  evidence  of  a  settlement  of  all  demands 
due  from  plaintiff  to  defendant."  The  judgment  must  therefore 
be  reversed  with  costs  in  this  court,  and  the  cause  remanded^ 
with  directions  to  the  court  below  to  award  a  venire  de  novo. 

Judgment  reversed. 

NoTB  AS  EviDBNCB  OF  SETTLKMENT.^The  doctrino  here  establiehed  that  » 
note  is  not  evidence  of  settlement  of  prior  accounts  and  dealings  between  the 
parties  is  not  that  which  generally  prevails.  The  general  rule  on  this  subject 
is  thus  stated  in  Daniel  on  Neg.  Inst.  sec.  71:  "Proof  of  the  giving  of  a  prom- 
issory note  by  one  person  to  another,  nothing  else  appearing,  is  prima  fojdt 
evidence  of  an  accounting  and  settlement  of  all  demands  between  the  parties, 
and  that  the  maker,  at  the  date  of  the  note,  was  indebted  to  the  payee  upon 
snch  settlement  to  the  amount  of  such  note.  But  this  is  a  mere  presump- 
tion which  may  be  repelled  by  proofs  of  the  consideration  of  such  note,  and 
of  the  occasion  and  circumstances  attending  the  giving  of  the  same."  Mr. 
Daniel  dtes  several  New  York  cases  in  support  of  this  principle:  Lokt  v. 
Tywm,  6  N.  Y.  461;  Dt  Freut  v.  Bloomingdale,  6  Denio,  304;  DtUcher  v. 
Porter,  63  Barb.  20;  Sherman  v.  McltUire,  14  N.  Y.  Sup.  Ct  (7  Hun.)  592. 
There  are  decisions  to  the  same  effect  in  Indiana:  Boffandkk  v.  Rdkigh,  W 
Ind.  136;  Qatikin  v.  ffetts,  15  Id.  253;  Kircliner  v.  Lewis,  27  Id.  22;  in  Iowa: 
Smith  V.  Bmell,  2  G.  Gr.  379;  and  in  Missouri :  Kinman  v.  Oanntfax,  34  Ma 

147. 

The  rule  laid  down  in  the  principal  case,  however,  seems  to  be  firmly  es- 
tablished in  lilinois.  It  was  fully  affirmed  in  Crabtree  v.  Howand,  33  111. 
421.  In  that  case  the  court  below  instructed  the  jury  that  the  giving  of  a 
note,  if  unexplained,  was  prima  facie  evidence  of  aU  prior  accounts  and  de- 
roands  between  the  parties,  but  that  it  might  be  rebutted  by  proof  to  the 
contrary.  In  reviewing  these  instructions  in  the  appellate  court.  Walker, 
C.  J.,  delivering  the  opinion,  said:  "If  the  general  course  of  the  business  of 
the  country  was  such  that  a  note  was  never  given,  or  was  not  usually  given 
except  on  a  full  settlement  of  aU  eziiting  accounts  between  the  parties,  then 
the  instruction  would  have  been  correct.  But  we  know  that  such  is  not  the 
business  usage  of  the  country.  This  rule  was  announced  in  the  case  of  An^ 
keny  v.  Pierce,  Breeee,  226.  The  court  in  that  case  say  it  is  safer  to  require 
a  party  who  resists  a  demand  upon  the  ground  that  it  has  been  paid,  to  prov» 
in  what  manner  it  has  been  paid.  And  that  slight  evidence  would  doubtless 
be  sufficient  in  such  a  case  to  warrant  a  jury  in  presuming  that  the  account 
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waa  settled  when  the  note  vna  ezeoated,  but  withoat  any  proof  of  a  settle- 
ment of  acooonts  it  ia  presuming  too  much  to  justify  the  oonrt  in  deciding 
that  the  exeoation  of  a  note  is  evidence  of  a  settlement  of  all  accounts  be- 
tween the  parties.  This  decision  has  not  been  disturbed,  and  has  been  acted 
upon  since  it  was  announced  as  the  correct  rule.  Kor  is  any  reason  perceived 
why  we  should  change  a  rule  so  long  acquiesced  in,  simply  to  make  it  conform 
to  more  recent  decisions  of  courts  of  other  states.  It  seems  to  us  to  be  based 
upon  reason,  well  calculated  to  promote  justice,  and  no  necessity  exists  for  a 
change  of  the  rule.  The  opposite  rule  would  work  hardship,  if  not  numitel 
injustioe  in  many  oases.** 


Ttler  V.  People. 

(Bbsbo,  993.1 

Labobnt  oanvot  bb  GoMMrmD  ov  Goods  Found  in  the  hi^wfty,  beanag 
no  marks  by  which  the  owner  can  be  ascertained,  forthereisno  falopiooa 
takii^. 

Ebbob.  The  facts  are  stated  in  the  opinion. 

ChUewood,  for  the  plaintiff  in  error. 

Eddy,  States  aUomey,  for  the  defendant  in  error. 

By  Court,  Bbowne,  J.  This  was  an  indictment  against  John 
Tyler,  for  a  supposed  larceny.  He  -was  tried  and  a  verdict  of 
guilty  found  against  him  in  the  court  below,  upon  which  judg- 
ment was  rendered;  to  reverse  which,  he  has  brought  this  vmt 
of  error. 

The  whole  of  the  evidence  establishes  clearly  that  the  article 
of  property  for  which  he  is  charged  with  stealing  was  found  in 
the  highway,  and  was  a  pair  of  saddle-bags.  It  was  further 
proven,  that  there  were  no  marks  by  which  the  owner  could  be 
distinguished. 

Larceny  is  defined  by  the  books  to  be  "  the  felonious  taking, 
and  carrying  away  of  the  personal  goods  of  another."  The 
original  taking,  then,  in  this  case,  cannot,  by  any  possible 
construction  that  can  be  given  to  it,  be  construed  to  be  veith  a 
felonious  intent. 

The  court  is,  therefore,  of  opinion,  that  the  judgment  of  the 
court  below  be  reversed,  and  the  prisoner  set  at  liberty. 

Judgment  reversed. 


See  to  the  same  effect,  People  ▼.  Andenon,  7  Am.  Dec.  462.    In  the  nofei 
to  that  case  the  decisions  bearing  upon  this  subject  are  examined. 
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Clark  v.  People. 

[Bbxbsx,  840.] 

Tbx  Powxb  to  PuinsH  fob  Ck>NTEMPT  exists  in  all  oonrtSy  independently 
of  the  statute,  and  its  exercise  rests  in  the  sound  discretion  of  the  ooort, 
and  is  not  reviewable  elsewhere;  but  if  it  be  used  malidonsly,  or  op- 
pressively, the  remedy  is  by  indictment  or  impeachment  of  the  jadge  or 
magistrate; 

Ebbob.  The  opinion  states  the  case. 

McConnd^  for  the  plaintiff  in  error. 

Ibrd^  siai^s  ailamey,  for  the  defendant  in  error. 

By  Goarty  Skxth,  J.  This  case  is  brought  up  to  roTerse  the 
decision  of  the  circuit  court  of  Adams  county,  in  dismissing 
the  appeal  from  the  justice  of  the  peace,  for  want  of  jurisdiction 
in  the  circuit  court. 

The  single  point  presented  by  the  case  is,  whether  an  appeal 
will  lie  to  the  circuit  court  to  re-examine  the  decision  of  a 
justice  of  the  peace  in  imposing  a  fine  on  a  party  for  contempt 
offered  to  him  while  sitting  as  a  justice  of  the  peace,  and  act- 
ing in  his  official  capacity  ?  It  is  contended  in  support  of  the 
grounds  of  error  assigned  by  the  plaintiff  in  error,  that  the  ap- 
peal from  the  justice's  decision  to  the  circuit  court,  is  warranted 
by  the  statute  authorizing  the  taking  of  appeals  from  their  de- 
cision to  the  circuit  court.  The  thirty-first  section  of  that 
statute  is  alone  applicable  to  proceedings  in  civil  cases,  and  can- 
not, therefore,  embrace  a  case  of  the  present  character,  which 
must  be  considered  as  partaking  of  a  criminal  nature;  nor  is 
it  given  by  the  seventh  section  of  the  act  extending  the  criminal 
jurisdiction  of  justices  of  the  peace,  passed  in  December,  1826, 
which  is  confined  excluBively  to  the  cases  enumerated  in  that 
act.  It  is  manifest  that  neither  of  the  sections  referred  to  give 
the  right  to  an  appeal  in  a  case  like  the  present. 

There  are  other  considerations  which  it  may  be  proper  to  ex- 
amine to  show  that  the  circuit  court  does  not  possess  the  power 
to  review  the  decision  of  the  magistrate,  either  by  appeal  or  in 
any  other  form.  By  the  twenty-fourth  section  of  the  '*act 
concerning  justices  of  the  peace  and  constables,''  it  is  provided 
*'  that  every  person  who  shall  appear  before  it  justice  of  the 
peace,  when  acting  as  such,  or  who  shall  be  present  at  any 
legal  proceedings  before  a  justice,  shall  demean  himself  in  a 
decent,  orderly  and  respectful  manner,  and  for  failing  to  do  so, 
such  person  shall  be  fined  by  the  justice  for  contempt  in  a  sum 

Am.  Dao.  Vol.  XII— la 


I 


178  Clark  v.  People.  [Illiuowg 

not  more  than  five  dollars."  The  fine  imposed  in  this  case  wtt 
fixed  at  three  dollars,  but  iu  what  the  contempt  consisted  doet 
not  appear,  nor  is  it  deemed  material  to  inquire.  It  is  not  pre- 
tended that  the  magistrate  has  exceeded  his  powers  in  any  waj, 
nor  that  the  contempt  was  not  committed  in  his  presence.  Th« 
power,  however,  to  punish  for  contempt,  is  an  incident  to  all 
courts  of  justice  independent  of  statutory  provisions,  and  the 
power  to  inforce  the  observance  of  order,  punish  for  contumacy 
by  fine  or  imprisonment,  are  powers  which  may  not  be  dis- 
pensed with,  because  they  are  necessary  to  the  exercise  of  all 
others.  The  distinction  that  courts  of  inferior  jurisdiction,  not 
having  a  general  power  to  fine  and  imprison  for  contempt,  are 
restricted  to  such  as  are  committed  in  their  presence,  will  not 
alter  the  rule  in  the  present  case.  The  exercise  of  this  power 
must  necessarily  rest  in  the  sound  discretion  of  the  magistrate, 
and  as  such,  is  not  the  subject  of  review  in  the  circuit  courL 
To  this  point  a  train  of  numerous  decisions  may  be  found,  but 
in  a  case  where  it  is  not  pretended  that  the  magistrate  has  ex- 
ceeded the  powers  conferred  on  him  by  statute,  it  is  not  per- 
ceived why  this  principle  should  not  be  strictly  applied.  The 
reasoning  as  to  the  possible  abuse  which  might  grow  out  of  the 
exercise  of  the  power  to  punish  for  contempts,  if  superior 
jurisdictions  refuse  to  examine  into  the  correctness  of  the  de- 
cision of  the  magistrate,  is  readily  met  by  the  answer  that  if  he 
acts  maliciously  or  oppressively,  our  laws  afford  an  adequate 
remedy  by  indictment.  We  are  not,  however,  without  author- 
ity on  the  very  point  in  question,  from  a  tribunal  of  the  highest 
character  in  the  country.  In  the  case  of  Kearney,  ex  parte,  7 
Wheaton,  88,  the  supreme  court  of  the  United  States  have  said 
that ' '  they  will  not  grant  a  habeas  corpus  where  a  party  has  been 
committed  for  a  contempt  by  a  court  having  competent  jurisdic- 
tion; and  if  granted,  they  will  not  inquire  into  the  sufficiency 
of  the  cause  of  commitment."  The  magistrate  having  had 
competent  jurisdiction  to  impose  the  fine,  the  circuit  court 
properly  refused  to  inquire  into  the  nature  of  the  contempt, 
and  very  properly  dismissed  the  appeal.  The  judgment  of  tha 
circuit  court  is  therefore  affirmed  with  costs. 
Judgment  affirmed. 

That  the  Power  to  Pdkish  for  Contempt  is  Inhbbbnt  in  the  veiy 
constitntion  and  organization  of  a  oonrti  and  neoessary,  not  only  to  the 
proper  exercise  of  its  important  functions,  but  to  its  very  existenoe  as  a  oourt» 
is  a  doctiine  so  obviously  sound  as  hardly  to  admit  of  question.  like  the 
right  of  self-defense  in  an  individual  it  is  an  original  power  existing  ind» 
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pendently  of  any  statote,  from  the  very  necessity  of  the  case:  2  Bish.  Cr. 
Law,  sec.  243;  Sir  R  Wilmot*s  opinion  in  King  v.  Alnum,  8  St.  Tr.  53:  Hespub- 
Ika  V.  Omoald,  1  Am.  Dec.  246;  UyiU&l  States  v.  Hudson,  7  Cranch,  32; 
Anderson  v.  Ihinn,  6  Wheat.  204;  State  v.  White,  T.  U.  P.  Charlt.  136; 
United  States  v.  New  Bedford  Bridge,  1  Wood  &  M.  440;  Yates  v.  Lansing, 
6  Am.  Dec.  290;  Mariner  v.  Dyer,  2  GreenL  165;  Morrison  v.  McDonald,  21 
Me.  550;  5ta/«  v.  Copp,  15  N.  H.  212;  Tenney's  case,  23  Id.  162;  State  v. 
MaUhews,  37  Id.  450;  i^  ;xirfo  Adams,  25  Miss.  883;  Go^  v.  McDaniel,  3 
Port  356;  ^ee2  v.  ^to^«,  9  Ark.  259;  CossaH  v.  ^ta/e,  14  Id.  538;  State  v. 
MorriU,  16  Id.  384;  £SkU«  v.  Tipton,  1  Blackl  166;  Skif  v.  State,  2  Iowa, 
550;  Middlebrook  v.  »S'to^  43  Conn.  257;  Stuart  v.  Peo/72e,  3  Scam.  395; 
Pet^  T.  IFt^Mm,  64  IlL  195;  StaU  v.  )rooc(^n,  5  Ire.  199;  Ex  parU  Bobin- 
son,  19  Wan.  505;  2  Hawk.  P.  C.  sec.  33;  Hammond  v.  Howell,  1  Mod.  184. 
The  principle  is  very  clearly  and  cogently  stated  by  Sir  Eardley  Wilmot  in 
his  opinion  in  King  v.  Almon,  reported  in  8  St.  Tr.  53.  He  says:  '*The 
power  which  the  courts  in  Westminster  Hall  possess  of  vindicating  their  own 
authority  is  coeval  with  their  foundation  and  institution.  It  is  a  necessary 
incident  to  every  court  of  justice,  whether  of  record  or  not,  to  fine  and  im- 
prison for  a  contempt  to  the  court  acted  in  the  face  of  it:  1  Vent.  1;  and  the 
iasoing  of  attachments  by  the  supreme  courts  of  justice  iu  Westminster  Hall, 
for  contempts  out  of  court,  stands  upon  the  same  immemorial  usage  as  sup- 
ports the  whole  fabric  of  the  common  law;  it  is  as  much  the  lex  terrae  and 
within  the  exception  of  Magna  Charta  as  the  issuing  any  other  legal  x)roce89 
whatever.  I  have  examined  very  carefully  to  see  if  I  could  find  out  any 
vestiges  or  traces  of  its  introduction,  but  can  find  none;  it  is  as  ancient  as 
any  other  part  of  the  common  law;  there  is  no  priority  or  posteriority  to  be 
discovered  about  it»  and  therefore  cannot  be  said  to  invade  the  common  law, 
but  to  act  in  alliance  and  friendly  conjunction  with  every  other  provision, 
which  the  wisdom  of  our  ancestors  has  established  for  tho  general  good  of 
society."  The  language  of  Chief  Justice  McKean,  in  BespubUca  v.  Oswald, 
1  Am.  Dec.  246,  is  no  less  foroible.  lie  thus  states  the  doctrine:  "Some 
doubts  were  suggested  whether  even  a  contempt  of  the  court  was  punishable 
by  attachment;  but  not  only  my  brethren  and  myself,  but  likewise  all  the 
judges  of  England,  think  that  without  this  power  no  court  could  possibly 
exist;  nay,  that  no  contempt  could  indeed  be  committed  against  us,  we 
should  be  so  truly  contemptible,  and  there  is  not  any  period  when  it  can  be 
said  to  have  ceased  or  discontinued.*' 

Ths  Statutes  upon  this  Subjsct  are  msrelt  Declabatort  of  the 
common  law:  United  States  v.  Hudson,  7  Cr.  32;  Anderson  v.  Dunn,  6 Wheat. 
204;  People  v.  Wilson,  64  UL  195;  StaU  v.  Morrill,  16  Ark.  384.  Mr.  Justice 
Johnson,  in  delivering  the  opinion  of  the  court  in  Anderson  v.  Dunn,  6  Wheat. 
204,  sa^a:  "It  is  true  that  the  courts  of  justice  of  the  United  States  are 
vested  by  express  statute  provision  with  power  to  line  and  imprison  for  con- 
tempts; but  it  docs  not  follow  from  this  cii*cumstance  that  they  would  not 
have  exercised  that  power  without  tho  aid  of  the  statute,  or  not,  in  case,  if 
such  should  occur,  to  which  such  statute  provisions  may  not  extend;  on  the 
contrary  it  is  a  legislative  assertion  of  this  right,  as  incidental  to  a  grant  of 
judicial  power,  and  can  only  be  considered  cither  as  an  instance  of  abundant 
caution,  or  a  legislative  declaration,  that  the  power  of  punishing  for  con- 
tempt shall  not  extend  beyond  its  known  and  acknowledged  limits  of  fine 
and  imprisonment.'*  And  in  accordance  with  the  view  here  expressed  it  was 
held  in  State  v.  Morrill,  IG  Ark.  384,  that  the  power  to  punish  for  contempts 
cannot  be  taken  away  or  abridjed  by  statute,  but  can  only  be  regulated. 
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To  the  same  eflfect  ie  the  oonclnnaii  of  the  conrt  in  United  States  v.  ^00  Bed' 
ford,   1  Wood,  ft  M.  440.     And  in  People  v.  Wilaon,  64  IlL  195,  it  was  de- 
tennined  that  a  statnte  ezpreoaly  authorizing  coarts  to  pnniah  for  contempts 
committed  in  their  presence  did  not  deprive  them  of  the  power  to  pnniah  for 
other  contempts  which  tended  to  the  overthrow  of  their  authority  and  dig- 
nity.    It  seems  to  hare  been  decided,  however,  in  the  case  of  Stuart  t.  Pea* 
pie,  3  Scam.  395,  that  a  statute  providing  for  the  punishment  of  particular 
contempts  deprives  the  court,  especially  a  justice's  court,  of  power  to  punish 
for  other  contempts,  upon  the  principle  of  expressio  uniua  exelusio  alteriua. 
And  in  State  v.  OaUovoa^,  5  Cold.  326,  it  was  held  that  where  the  statute 
enumerates  certain  contempts  which  the  court  may  punish,  common  law 
contempts  not  mentioned  in  the  statute  are  not  punishable.    The  power  of 
the  legislature  to  abridge  the  right  of  courts  to  punish  contempts  is  recog- 
nised also  in  PcuUotCs  eaee,  cited  in  note  to  1  Kent  ConL  301;  United  Statee 
V.  Holmes,  1  WalL  jun.  1.    The  better  opinion  would  seem  to  be  that  the 
power  of  the  court  to  punish  contempts  committed  in  its  immediate  pret- 
ence cannot  be  taken  away  by  statute,  if ,  as  is  generally  held,  such  power  is 
inherent  in  the  very  organization  of  the  court  and  essential  to  its  ezistenoe. 
A  restriction  upon  the  power  of  the  court  in  this  respect  would  be  necessarify 
repugnant  to  the  act  creating  the  court,  and  therefore  void.    Certainly  at 
Least  no  act  abridging  this  necessary  power  ou^t  to  be  construed  to  extend 
beyond  its  express  terms.     In  accordance  with  this  principle  it  was  decided, 
in  United  States  v.  Holmes,  1  Wall  jr.  1,  that  the  act  of  March  2,  1831,  pro- 
hibiting United  States  courts  from  punishing  as  a  contempt  the  publication 
of  the  testimony  in  a  cause  pending  the  trial  did  not  prevent  a  court  from 
excluding  newspaper  reporters  from  its  bar  during  a  trial  unless  they  would 
agree  not  to  publish  the  testimony  until  the  trial  was  concluded. 

The  Power  of  Intebiob  Coubts  to  Pxtnish  Contkmpts,  independently 
of  the  statute,  is  denied  in  some  cases.  By  inferior  courts  are  meant  those 
which  are  not  courts  of  record;  for  it  is  universally  conceded  that  this  power 
is  inherent  in  all  tribunals  which  are  courts  of  record.  Three  different  views 
seem  to  be  entertained  concerning  the  power  of  courts  not  of  record  to  punish 
for  contempts,  where  such  power  is  not  conferred  by  statute.  In  one  class 
of  cases  it  is  held  that  such  courts  do  not  possess  the  power  at  all  except  by 
virtue  of  some  statute.  In  another  class  the  opinion  seems  to  be  that  the 
power  to  punish  for  contempts  in  facie  curia  is  inherent  in  inferior  as  in  all 
other  courts,  but  that  the  power  to  punish  for  what  may  be  termed  extra- 
cnrial,  or  out-of-door,  contempts  exists  in  courts  not  of  record  only  whan 
given  by  statute.  In  the  third-class  of  cases  all  courts,  whether  of  record  or 
not,  are  put  upon  the  same  footiug  in  this  respect,  and  are  held  to  possess 
full  power  without  the  aid  of  any  statute. 

The  Cases  DBNYiKa  the  Power  to  Interior  Coubts  altogether,  in  the 
absence  of  any  statute  upon  the  subject,  proceed  upon  the  assumption  that 
the  common  law  did  not  esteem  such  courts  safe  custodians  of  an  authority 
so  arbitrary,  so  summary,  and  so  dangerous  to  the  rights  of  the  citizen.  In 
Brass  Croahy's  case,  2  W.  BL  754,  the  judges  in  delivering  their  opinion  in- 
cidently  refer  to  this  question,  and  say:  '*  The  law  does  not  repose  the  same 
confidence  in  the  judges  of  these  (the  inferior  courts),  as  of  the  superior 
courts."  In  a  comparatively  recent  case  in  New  Jersey,  the  power  of  courts 
not  of  record,  such  as  courts  of  justices  of  the  peace,  and  those  created 
to  administer  the  ordinances  and  by-laws  of  municipal  corporations,  to  punish 
for  contempts,  where  such  power  is  not  derived  inm.  some  statute,  is  em- 
phatically denied:  Matter  of  Kerrigan,  33  N.  J.  L.  344.     Bedle,  J.,  deliver- 
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ingthe  opinion  of  the  court,  oses  the  following  langnage:  "TopTmish  by 
a  cominitiment  for  contempt  is  a  power  belonging  only  to  Judges  of  certain 
ooniia^  and  does  not  arise  from  the  mere  exercise  of  judicial  fnnctions.  The 
power  ia  great  and  its  exercise  without  review,  where  there  is  jurisdiction, 
and  hemoe  our  duty  to  be  careful  not  to  extend  it  beyond  the  recognized 
bounds  of  the  common  law.  The  recorder  did  not  commit  in  default  r^ 
Boreties  to  keep  the  peace,  or  to  answer  before  the  oyer  or  sessions,  bat  his 
commitment  was  in  execution  by  way  of  punishment.  That  power  so  far  as 
it  may  be  exercised  by  judicial  officers,  is  an  incident  to  a  court,  belonging 
alike  to  courts  of  civil  and  criminal  jurisdiction,  but  not  extending  at  the 
common  law  below  such  as  are  courts  of  record  recognized  in  the  common 
law. ''  Other  cases  holding  that  inferior  courts  do  not  possess  this  power  are, 
Brooker  v.  CommonweaUJi,  12  Serg.  ft  R.  176;  State  v.  YThite,  T.  U.  P.  Charlt. 
136;  Rutherford  v.  Holfnes,  66  K.  Y.  368;  Morrison  v.  McDonald,  21  Me. 
550;  Hammond  v.  Iloweli,  I  Mod.  184.  On  similar  principles  the  power  to 
punish  contempts,  independently  of  any  statute  was  denied  to  a  court  com- 
mifluoner  in  Haight  v.  Lueia,  36  Wis.  35di 

Thb  Ldotation  of  the  Power  to  CoirrEMFTS  nt  Coubt,  where  the  court 
ia  not  one  of  record,  is  held  in  several  cases.  The  ground  of  the  distinction 
in  such  cases  between  in-door  and  out-door  contempts,  is  that  the  sunmiary 
punishment  of  contempts  of  the  former  class  is  absolutely  necessary  to  the 
transaction  of  business  in  inferior  as  weU  as  in  other  courts,  while  it  is  not 
necessary  in  the  case  of  contempts  of  the  latter  class.  In  accordance  with 
this  distinction,  it  was  held  in  Lining  v.  Bentham,  2  Bay,  1,  that  a  magistrate 
had  power  to  commit  for  a  contempt  in  his  presence  in  the  execution  of  his 
office,  but  not  for  a  contempt  behind  his  back.  To  the  same  effect  is  State  v. 
Jofuuion,  2  Bay,  385.  A  similar  limitation  is  held  to  exist  in  the  case  of  sur- 
rogates' courts  in  New  York:  Matter  of  Watson,  3  Lans.  408;  Matter  qf  Wat- 
M)n  V.  Nelson,  69  N.  Y.  536.  In  Illinois  it  has  been  held  that  a  justice  cannot 
commit  a  person  in  the  first  instance  for  a  contempt,  inasmuch  as  the  statute 
only  authorizes  such  officers  to  impose  a  fine  of  five  dollars  for  such  an  offense, 
but  that  he  may  imprison  the  offender  for  the  purpose  of  eniorcing  payment 
of  the  fine:  Brovm  v.  People,  19  IlL  613;  Newton  v.  Locklin,  77  Id.  103. 
These  cases,  however,  do  not  deny  the  principle  established  in  Clark  v.  Peo' 
pie,  that  the  power  to  pimish  for  contempts  is  inherent  in  justices'  courts  as 
well  as  in  those  which  are  of  record.  They  proceed  rather  upon  the  assump- 
tion that  although  such  power  exists  it  may  be  regulated  and  the  punishment 
prescribed  by  statute.  In  one  case  in  Pennsylvania  it  was  decided  that  if  a 
justice  possesses  the  power  of  punishing  for  a^  contempt,  he  can  only  exercise 
it  "when  he  is  in  the  execution  of  his  office  in  a  judicial  capacity,  and  not 
when  he  is  acting  ministerially  in  allowing  a  poor  rate,  or  in  other  similar 
cases:"  Fitter  v.  Probasco,  2  P.  A.  Browne,  137.  The  court,  however,  seemed 
inclined  to  the  opinion  that  a  justice  or  other  inferior  magistrate  could  not 
punish  for  a  contempt  except  in  cases  where  the  power  was  given  by  express 
statute.  In  Georgia  the  power  of  all  courts  to  punish  contempts  is  greatly 
restricted  by  the  constitution  of  the  state,  as  well  as  by  statute:  IlarreU  v. 
Ward,  54  Ga.  649. 

But  the  Soukdsb  Opinion  is  that  this  power  of  punishing  contempts  is 
possessed  equally  by  aU  courts,  whether  of  superior  or  inferior  grade,  and 
whether  of  record  or  not.  The  foundation  of  the  power  is  the  obvious  neces- 
sity that  a  court  should  have  some  summary  means  of  self  protection  from 
insult,  disorder,  and  disobedience  of  its  process.  And  this  necessity  is  just 
ts  strong  in  inferior  courts  as  in  those  of  higher  jurisdiction.     Indeed,  there 
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would  seem  to  be  even  greater  reason  why  a  jastice's  ooort  should  be  able  to 
vindicate  its  dignity  and  the  orderly  progress  of  its  business,  by  some  prompt 
and  efficient  punitive  power,  than  for  a  superior  court  to  possess  this  author- 
ity. Ck>urts  of  higher  grade  usually  find  ample  protection  from  offensiye  or  dis- 
respectful conduct,  in  the  fact  that  those  who  preside  there  have  secure  shel- 
ter in  the  public  esteem  in  which  they  are  held  for  their  integrity,  learning, 
and  ability.  Their  worth  and  character  enforce  respect  without  resorting  to 
the  coercive  sanctions  of  the  law.  But  it  is  not  so  with  justicesi'  courts. 
Their  weakness  and  obscurity,  and  the  ignorance  and  inexperience  which 
are  too  often  displayed  there,  invite  insult.  It  is  a  matter  of  common  ex- 
perience that  "justice  of  the  peace  law"  is  a  favorite  subject  of  ridicule,  not 
only  at  the  bar  but  among  laymen.  Hence  there  is  great  danger  that  thoee 
courts  will  be  treated  openly  with  that  contempt  which  is  too  often  secretly 
felt  for  them.  They  require,  therefore,  to  be  armed  with  the  power  to  en- 
force at  least  outward  respect.  The  danger  of  an  extreme  and  unwamnted 
exercise  of  this  power  is  largely  imaginary;  and  even  if  it  were  entirely  real, 
the  remedy  by  indictment  or  by  civil  action  for  a  flagrant  abuse  of  it,  f uniishes 
sufficient  protection  to  individual  liberty.  It  is  therefore  held,  in  a  number 
of  cases,  in  accordance  with  these  principles  that  the  power  to  punish  con- 
tempts is  inherent,  from  necessity,  in  courts  not  of  record  as  well  as  in  those 
of  higher  grade:  2  Bish.  Grim.  Law,  sec.  244:  HolUnggworth  v.  Duane^  WalL 
G.  G.  77;  State  v.  Copp,  15  N.  H.  212;  Watson  v.  WOUanu,  36  Miss.  331; 
ShaUuek  v.  State,  51  Id.  50;  Cooper's  case,  32  Vt.  253.  In  delivering  the 
opinion  in  the  case  last  cited:  Aldis,  J.,  says: 

"  The  power  to  punish  for  contempt  is  inherent  in  the  nature  and  con- 
stitution of  a  court.  It  is  a  power  not  derived  from  any  statute,  but  arising 
from  necessity;  implied  because  it  is  necessary  to  the  exercise  of  all  other 
powers.  It  is  indispensable  to  the  proper  transaction  of  business.  It  re- 
presses disorder,  violence,  and  excitement,  and  preserves  the  gravity,  tran- 
quillity, decorum  and  courtesy,  that  are  necessary  to  the  impartial  investiga- 
tion of  controversies.  It  secures  respect  for  the  law,  by  requiring  respect 
and  obedience  to  those  who  represent  its  authority.  Its  exereise  is  not 
merely  personal  to  the  court  and  its  dignity,  it  is  due  to  the  authority  of 
law  and  the  administration  of  justice.  In  England  this  power  is  not  oon- 
fined  to  the  superior  courts.  It  is  cxeroised  by  the  courts  of  quarter  ses- 
sions, a  tribunal  composed  of  two  justices  of  the  peace,  and  charged  with  the 
trial  of  inferior  o£fenses:  Bex  v.  Clement,  4  Bam.  &  Aid.  229.  So  the  court, 
leet  a  tribunal  of  still  more  inferior  jurisdiction,  had  the  same  power:  8  Go. 
38  b.  The  power  is  generally  regarded,  both  in  England  and  in  this  country, 
as  incident  to  all  courts  of  record:  II  Go.  44  a.;  7  Go.  32;  4  BL  Gom.  246. 
In  Vermont,  justices'  courts  are  courts  of  record." 

And  further  on,  in  the  same  opinion,  he  thus  comments  upon  the  necessity 
of  the  existence  of  this  power  in  magistrates*  courts:  ''The  power  to  punish 
for  contempts  is  indispensable  to  the  proper  discharge  of  their  duties  by 
magistrates.  Without  it  the  magistrate  would  be  in  a  pitiable  condition, 
compelled  to  hold  court,  to  investigate  controversies,  examine  witnesses  and 
listen  to  arguments,  and  yet  powerless  to  secure  order  in  his  proceedings,  to 
enforoe  obedience  to  his  decisions,  to  repress  turbulence,  or  even  to  protect 
himself  from  insult.  The  mere  power  to  remove  disorderly  persons  from 
this  court  room  would  be  wholly  inadequate  to  secure,  either  the  proper 
transaction  and  dispatch  of  businesss,  or  the  respect  and  obedience  due  to 
the  court,  and  necessary  for  the  administration  of  justice." 

It  is  worthy  of  remark  that  in  the  case  just  mentioned  the  contempt  was 
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BO  more  aggravated  than  is  often  permitted  to  go  without  reprehension  in 
'justice  a  courts.  It  seems  that  Mr.  Cooper,  a  lawyer  of  considerable  emi- 
nencc  in  Vermont^  was  engaged  in  the  ^al  of  a  case  before  a  justice,  and 
took  frequent  occasion  to  refer  to  what  the  supreme  court  would  hold.  The 
jnstioe  finaUy  remarked  that  it  would  no  doubt  suit  Mr.  Cooper  to  have  the 
■opreme  court  sitting  all  the  time.  Mr.  Cooper  replied:  **  I  don't  think  that 
is  necessary,  for  I  think  this  magistrate  wiser  than  the  supreme  court.**  For 
this  remark  the  justice  fined  him  ten  dollars,  and  imprisoned  him  until  he 
should  pay  it  The  case  was  twice  heard  in  the  supreme  court — once  on  ap- 
peal, and  once  on  an  application  by  the  prisoner  for  his  discharge  upon  a  writ 
«f  habeas  corpus.  At  the  second  hearing,  Cooper*8  case,  32  Vt.  25S,  Mr. 
Chief  Justice  Bedfield  delivered  th^  opinion.  His  observations  upon  the 
dluties  of  attorneys  in  magistrates'  courts  are  worthy  of  the  especial  attention 
ef  members  of  tiie  bar  for  the  just  and  admirable  sentiments  which  they  ex- 
press:  ** Perhaps  it  is  just  to  all  concerned  to  say  that  the  relator,  upon  his 
•wn  showing,  must  have  used  the  words  adjudged  a  contempt  in  an  ironical 
sense,  and  intended  thus  to  convert  them  by  a  sarcasm  into  a  weapon  of  of- 
fense. This  is  entirely  allowable  towards  those  standing  in  relations  of 
•quality,  where  no  obedience  or  submission  is  due.  But  in  those  relations 
where  the  law  for  any  caose  requires  submission  and  obedience,  the  case  is 
different.  In  the  relations  of  parent  and  child,  or  teacher  and  pupil,  or  the 
sonrt  and  its  bar,  the  decisions  of  the  superior,  for  the  time  being,  are  final, 
sod  are  to  be  respected,  whether  wise  or  foolish  in  fact.  And  they  cannot 
be  encountered  with  sneers  and  sarcasm,  however  just  and  appropriate  the 
weapon  may  seem  to  those  who  use  it,  or  to  others.  The  counsel  must  sub- 
nit  in  a  justice's  court  as  well  as  in  this  court,  and  with  the  same  formal 
fespect,  however  difficult  it  may  be  either  there  or  here. 

Mr.  Bishop  remarks,  2  Bish.  Crim.  Law.  sec.  263,  that  the  opinion  '*  may 
perhaps  be  well  founded**  that  a  justice's  power  to  punish  contempts  is  lim- 
ited, as  mentioned  in  some  of  the  decisions  already  referred  to,  to  cases  where 
the  offense  is  committed  in  the  magistrate's  presence  while  holding  court. 
The  learned  author,  however,  does  not  seem  entirely  satisfied  with  the  cor- 
rectness of  that  limitation.  Nor  is  it  easy  to  discover  any  solid  reason  for 
such  a  limitation.  Why,  for  instance,  should  not  a  witness  be  punished  for 
sootempt  for  disobeying  a  magistrate*s  subpoena,  as  in  Hobb  v.  McDonald,  29 
Iowa,  330  ?  Or  why  should  not  an  attachment  issue  for  a  juror  who,  after 
retiring  from  the  magistrate*s  presence  to  consider  the  case  with  his  fellows, 
separates  from  the  rest  of  the  jury  and  departs  without  leave,  as  in  Murphy 
V.  Wilson,  46  Ind.  537  ?  Are  not  acts  such  as  these  as  obstructive  of  the  busi- 
BcsB  of  a  justice's  court  as  any  conduct  of  which  a  person  could  be  guilty  in 
Ifae  presence  of  the  magistrate  ? 

A  JinxsE  OUT  or  Court  has  power  in  some  of  the  states  to  punish  certain 
ooutempts.  Thus  in  Iowa  it  has  been  held  that  a  judge  in  vacation  may 
punish  disobedience  of  a  writ  issued  in  term:  State  v.  Myers,  44  Iowa,  580. 
But  it  was  held  in  Taylor  v.  Moffatt,  2  Blackf.  305,  that  an  order  made  by  a 
l^dge  in  vacation  punishing  disobedience  of  an  injunction  issued  in  vacation 
was  a  nullity.  And  in  People  v.  Brennan,  45  Barb.  344,  it  was  decided  that 
without  express  statutory  authority  a  judge  out  of  court  could  not  punish 
disobedience  of  an  order  made  in  a  statutory  proceeding.  But  it  has  been 
held  that  a  court  has  inherent  power  to  punish  disobedience  of  an  order  made 
by  one  of  the  judges  out  of  court:   Wicker  v.  Dresser,  13  How.  Pr.  331. 

Thx  Court  ik  which  a  Gqntemft  is  CoMMmED  must  Punish  it,  for 
%i  a  matter  so  nearly  oouuemmg  the  dignity,  and  indeed  the  very  existence. 
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of  the  court*  any  other  tribunal  cannot  interfere.  If  a  proceeding  ioir  con- 
tempt were  triable  in  another  court,  the  necessity  for  the  remedy  wooUf 
cease.  In  the  answer  of  Fortescae  and  Friaot*  JJ.,  to  the  qaestion  whether 
the  speaker  of  the  house  of  commona  could  be  lawfully  committed  in  the 
exchequer  for  a  trespass,  13  Co.  64,  it  is  said:  '^JnSir  John  F<uUmU  case  it 
is  holden,  that  every  court  shall  determine  and  decide  the  privileges  and  cna- 
toms  of  the  same  court."  Contempts  are  therefore  necessarily  triable  solely 
in  the  courts  where  committed:"  Ex  parte  Howe,  7  CaL  175;  People  v.  Coumtjf 
Judge^  27  Id.  151;  Darby's  case,  3  Wheeler  Crim.  Cas.  1;  First  drngrega- 
tional  Church  v.  Muscatine,  2  Iowa,  69;  Passmore  WUUatMon's  ease^  27  Pa. 
St.  18;  Ex  parte  Stkkney,  40  AU.  160;  Sanders  v.  MeteaJf,  1  Tenn.  Ch.  419; 
CaJbot  V.  Yarhorough,  27  Oa.  476;  Howard  v.  Vurand,  36  Id.  346;  State  v. 
Thurmond,  37  Tex.  340;  PhUlipa  v.  Welch,  12  Nev.  158.  The  supreme 
court  can  not  punish  a  contempt  committed  in  an  inferior  court:  Peim  v.  MeS' 
senger,  1  Teates,  2;  and  the  supreme  court  of  the  United  States  cannot  pun- 
ish a  contempt  in  one  of  the  district  courts:  TUlinghast^s  case,  4  PeL  108. 
Nor  can  a  supreme  court  compel  an  inferior  tribunal,  by  TnAnHA.tniiM^  to  pun- 
ish a  contempt  unless,  perhaps,  where  the  civil  rights  of  an  individual  are 
concerned:  ChamberkuiCs  case,  4  Cow.  49.  Nor  on  the  other  hand  can  the 
proper  court  be  restrained  by  any  other  from  punishing  a  contempt  against 
its  dignity  and  authority:  Sanders  v.  Metca^,  I  Tenn.  Ch.  419. 

A  Judgment  fob  Coin'SMPT  is  not  Rxviewablb  or  revisable  in  any  other 
court.  This  is  a  general  principle  supported  by  a  great  array  of  antibority, 
and  rests  upon  the  same  grounds  as  the  rule  forbidding  the  trial  of  a  con- 
tempt, in  the  first  instance,  in  any  other  court  than  the  one  in  which  it  was 
committed.  During  the  reign  of  James  L,  while  that  sturdy  champion  of 
the  common  law.  Sir  Edward  Coke,  and  his  brethren  of  the  court  of  king's 
bench,  were  engaged  in  a  struggle  against  the  efforts  of  the  court  of  chanceiy 
to  administer  equitable  relief  after  an  adverse  judgment  at  law,  there  were 
several  instances  in  which  the  law  court  released  on  habeas  corpus  prisoners 
who  had  been  conmiitted  for  contempts  in  chancery.  These  cases  are  reviewed 
in  the  learned  opinion  of  Mr.  Senator  Piatt  in  Yates  v.  Lansing,  6  Am.  Dec. 
290.  The  struggle  was,  however,  soon  abandoned,  and  it  became  the  estab- 
lished doctrine  of  the  English  courts,  that  if  the  Wbunal  pronouncing  a 
judgment  Of  contempt  had  jurisdiction  for  that  purpose,  the  judgment  could 
not  be  reviewed  in  any  other  court,  upon  appeal,  writ  of  error,  habeas  corpus 
or  any  other  proceeding. 

An  interesting  case  arose  in  the  troublous  times  of  Charles  I.  One  Cham- 
bers was  conmiitted  to  the  Bleet  by  a  decree  of  the  court  of  star  chamber,  of 
infamous  memory,  for  saying  at  the  council  table  "that  the  merchants  ol 
England  were  screwed  up  here  in  England  more  than  in  Turkey."  The  sen- 
tence was  that  he  should  pay  a  fine  of  two  thousand  pounds  and  be  impris- 
oned until  ho  should  make  his  submission  at  the  council  table.  He  sued  out 
a  writ  of  habeas  corpus,  which  was  returned  before  the  king's  bench,  and 
prayed  to  be  delivered  because  the  sentence  was  unlawful  "But  all  the 
court  informed  him  that  the  court  of  star  chamber  was  not  erected  by  the 
8  Hen.  VII.,  c.  1,  but  was  a  court  many  years  before,  and  one  of  the  most 
high  and  honorable  courts  of  justice;  and  to  deliver  one  who  was  committed 
by  the  decree  of  one  of  the  courts  of  justice  was  not  the  usage  of  this  oourtk 
and  therefore  he  was  remanded:"  Chambers^  case,  Cro.  Car.  168. 

A  leading  decision  on  this  point  is  Brass  CroAffs  case,  2  W.  BL  754.  Braai 
Crosby,  a  member  of  the  house  of  commons,  was  committed  for  a  contempt  of 
the  privileges  of  the  house,  and  applied  for  a  release  upon  habeas  corpus,  bat 
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the  application  was  denied  and  in  their  opinion  the  judges  said:  "The  house 
of  commons  is  a  sapreme  court  of  judicature  with  respect  to  its  own  priv- 
ileges, and  especially  over  its  own  members.  This  court  never  discharges 
persons  committed  for  a  contempt  by  any  supreme  court,  such  as  the  two 
houses  of  parliament  and  the  courts  of  Westminster  HalL  The  law  has  en- 
trusted to  these  the  power  of  judging  of  their  own  contempts  in  the  last 
resort  If  there  lay  any  appeal  from  them,  it  would  detract  from  their  dig- 
nity, and  they  would  cease  to  be  supreme  courts:  Boston's  case,  12  Edw.  4; 
TrewyniatrVs  case.  Dyer,  59  b. ;  Chamber^s  ctue,  Cro.  Car.  168;  Id.  579;  Ld. 
Baym.  1108.  Writs  of  attachment  and  commitments  for  contempts  express 
no  particulars  of  the  contempts,  because  if  expressed  they  could  not  be  ex- 
amined. And  the  legislature  has  a£Srmed  aud  approved  of  the  process  of 
oontempts  as  established  by  the  common  law:  Stat.  13,  Gar.  11,  c.  2,  sea  4; 
9  and  10  W.  HI,  c.  15.  The  cases  cited  are  all  of  inferior  courts  except  one 
or  two  hasty  ones  in  the  time  of  Jac.  I,  when  the  courts  of  king's  bench  and 
chancery  were  peevishly  struggling  for  jurisdiction." 

In  the  United  States  the  great  weight  of  authority  is  in  favor  of  the  prop- 
osition that  where  one  has  been  fined  or  committed  for  a  contempt  by  a  court 
of  competent  jurisdiction  he  can  have  no  appeal,  or  writ  of  error,  habeas  cor- 
pus, or  other  relief,  unless  by  virtue  of  some  statute:  State  v.  Tipton,  I 
Blackl  166;  Lodewood  v.  StaJte,  1  Ind.  161;  Hunter  v.  State,  6  Id.  423;  Ker- 
nodU  V.  Cason,  25  Id.  362;  Ex  parte  SmUh,  28  Id.  47;  State  v.  Woodfin,  5 
Ired.  199;  Ex  parte  Adams,  25  Miss.  883;  Wattton  v.  WiUiams,  36  Id.  331; 
ShaUuck  V.  State,  51  Id.  50;  Watson  v.  Thomas,  6  Litt  248;  Patton  v.  Har- 
ris, 15  B.  Mon.  607;  Matter  of  Cohen,  5  CaL  494;  CoryeU  v.  HoUomb,  9  N.  J. 
Eq.  650;  People  v.  Simonson,  9  Mich.  492;  Romeyn  v.  Caples,  17  Id.  449; 
TiUmghas^s  case,  4  Pet.  108;  Lining  v.  Bentham,  2  Bay,  1;  State  v.  Johnson, 
Id.  385;  Floyd  v.  State,  7  Tex.  215;  Jordan  v.  State,  14  Id.  436;  Crow  v. 
SttUe,  24  Id.  12;  Darby's  case,  3  Wheeler's  Grim.  Gas.  1;  StaU  v.  Giles,  10 
Wis.  101;  Vilas  v.  BuHon,  27  Vt  56;  Cooper's  ease,  32  Id.  253,  258;  Rohb  v. 
McDonald,  29  Iowa,  330;  State  v.  Towle,  42  K  H.  540;  Cossart  v.  State,  14 
Ark.  538;  Bunch  v.  State,  Id.  544;  Boston  v.  State,  39  Ala.  551;  MarUn's 
ease^  5  Terg.  456;  State  v.  OaUoway,  5  Gold.  326;  Yates  v.  Lansing,  6  Am. 
Dec.  290;  MitcheWs  case,  12  Abb.  Pr.  249;  People  v.  Sturtevant,  9  N.  Y.  263; 
PeopU  V.  KeUy,  24  N.  Y.  74;  PeopU  v.  Fancfier,  4  Thomp.  &  G.  (K  Y.)467; 
Kearney's  case,  13  Abb.  Pr.  459;  State  v.  White,  T.  U.  P.  Gharlt.  138.  And 
it  has  been  held  that  an  appeal  does  not  lie  even  where  the  right  of  jury  trial 
is  given:  Casey  v.  StaU,  25  Tex.  38.  In  HwOer  v.  State,  6  Ind.  423,  the 
court  said  that  the  only  remedies  available  to  a  party  committed  for  a  con- 
tempt were:  1.  Habeas  Gorpus;  2.  Impeachment;  or,  perhaps,  3.  Givil 
suit.  The  only  question,  however,  which  can  be  tried  on  habeas  corpus  is 
that  of  jurisdiction:  StaU  v.  Towle,  42  N.  H.  540;  Ex  parte  Perkins,  18  GaL 
60;  StaU  v.  OaUoway,  5  Gold.  326;  Perry's  ease,  30  Wis.  268;  Kearney's  case, 
13  Abb.  Pr.  459.  If  the  order  is  made  upon  the  showing  of  an  adverse  party 
without  notice  to  the  accused,  it  will  be  irregular  and  he  will  be  discharged: 
Langdon's  case,  25  Vt.  680.  So,  if  the  record  does  not  disclose  any  judgment 
or  conviction  for  contempt,  or  any  definite  term  of  imprisonment,  the  pris- 
oner  will  be  discharged:  Ex  parU  Adams,  25  Miss.  883;  HammtiCs  ease^  9  R. 
L  248.  It  was  decided  in  Summers,  ex  parte,  5  Ire.  149,  that  if  the  commit- 
ment disclosed  a  contempt  in  general  terms,  which  it  might  properly  do,  it 
would  be  binding  on  a  review  on  habeas  corpus,  but  if  it  set  out  the  facts 
ooDstitating  the  contempt  and  they  did  not  amount  to  a  contempt^  the  pris- 
oner should  be  released.    So  in  Boston  v.  State,  39  Ala.  551,  it  was  held  that 
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«he  facia  need  not  be  eet  oat,  but  it  was  held  otherwise  in  State  v.  Gallmoay^ 
5  Cold.  328;  and  BcUcJteld(T  v.  Moore.y  42  CaL  412.  And  in  Iowa  aUo.  it 
«eems  to  be  required  that  the  facts  constituting  the  contempt  should  be  set 
forth:  S](^  v.  State,  2  Iowa,  550;  State  v.  UtUy,  13  Id.  593.  That  an  action 
will  not  lie  against  a  judge  for  committing  one  for  a  contempt  where  he  ha^ 
jurisdiction :  See  YaUa  v.  Lansing,  6  Am.  Dec.  290,  and  note. 

Air  Afpeal  has  been  held  to  lis  from  a  judgment  of  contempt  in  sey- 
«ral  cases.  It  was  so  determined  in  Stuart  v.  People,  3  Scam.  395,  on  the 
ground  that,  a  under  the  ruling  in  the  principal  case,  a  proceeding  for  con- 
tempt is  a  criminal  proceeding,  a  general  statute  giving  a  right  of  appeal  in 
criminal  cases  applies  to  a  judgment  of  contempt.  See  also,  Thatcher  ex  parte 
2  Gilm.  170.  An  appeal  has  been  held  to  lie  also  from  a  commitment  for 
•contempt  for  disobedience  to  an  injunction:  Buel  v.  Street,  9  Johns.  441; 
McCredie  v.  Senior,  4  Paige,  378;  Sliannon  v.  StaU,  18  Wis.  604;  and  in 
Tennessee  commitments  for  disobedience  to  orders  and  process  in  chanceiy 
generally  arc  appealable:  Hundhamen  v.  U,  S,  Mar.  <6  F,  Ins,  Co.,  5  Heisk. 
702.  Api^eal  from  a  judgment  of  contempt  lies  also  in  South  Carolina  under 
the  present  practice:  Stokes*  case,  5  S.  C.  71.  In  Georgia,  appeals  from  such 
judgments  are  allowed  with  great  reluctance:  Dobbs  ▼.  State,  55  Ga.  272. 

Certtorabi  lies  from  a  Judgment  of  Contempt  in  Iowa  and  North 
Carolina:  Dunham  v.  StaU,  6  Iowa,  245;  Biggs'  ease,  64  N.  C.  202.  So  in 
ex  parte  Fields,  1  Cal.  152,  187,  it  was  held  that  if  the  judgment  did  not  set 
out  the  facts  constituting  the  contempt  it  wotdd  be  reversed  on  certiorari.  In 
Kentucky,  a  judgment  for  contempt  seems  to  be  reviewable  in  a  limited  de- 
gree. But  the  appellate  court  will  not  re-try  the  question  of  contempt  or  no 
contempt:  BlckUy  v.  Commonwealth,  2  J.  J.  Marsh,  572;  Turner  v.  Common^ 
wealth,  2  Met.,  (Ky.)  619.  In  an  early  Virginia  case  it  was  decided  that  a 
writ  of  error  would  lie  from  the  superior  court  to  the  county  court  in  a  case 
of  contempt,  because  the  latter  was  an  "inferior  court:*'  Stokelei/v.  Common- 
weaUh,  1  Va.  Cas.  330. 

An  Attornet  Disbarred  for  Contempt  has  a  right  of  appeal,  for  this 
is  not,  properly  speaking,  a  punishment  for  contempt.  The  punishment  for 
Jthat  offense,  sanctioned  by  immemorial  usage,  is  fine  and  imprisonment: 
State  v.  Start,  7  Iowa,  499;  Ex  parte  Smith,  28  Ind.  47.  Striking  an  attor- 
ney's  name  from  the  roll  is  a  proceeding  of  a  different  nature.  Although  a 
'Contempt  committed  may  be  the  immediate  moving  cause,  still  the  judgment 
of  removal  does  not  go  upon  that  ground,  but  upon  the  ground  that  the 
attorney  has  forfeited  his  rights  as  an  officer  of  the  court  by  his  flagitious  or 
improper  conduct.  It  is  therefore  in  his  case  not  a  mere  judgment  of  con- 
tempt, but  of  removal  from  office,  and  it  is  proper  that  from  that  judgment 
an  appeal  should  lie:  People  v.  Turner,  1  CaL  143;  State  v.  Start,  7  Iowa, 
499;  Turner  v.  CommonweaWi,  2  Met.  (Ky. )  619;  Bice  v.  Commonwealth,  18 
B.  Mon.  472;  Dillon  v.  State,  6  Tex.  55;  Jackson  v.  State,  21  Id.  668;  Ex 
jparte  Smith,  28  Ind.  47. 

That  a  Proceeding  for  Contempt  is  a  Criminal  proceeding,  as 
affirmed  in  the  principal  case,  is  a  doctrine  which  was  approved  in  Stuart  v. 
People,  3  Scam.  395;  Hill  v.  Crandall,  52  IlL  70.  But  the  contrary  is  held 
in  Middlebrook  v.  State,  43  Conn.  257.  Indeed,  it  has  been  decided  that  a 
xxmviction  for  contempt  and  the  imposition  of  a  fine  constitute  so  far  a  crim- 
inal judgment  that  the  court  cannot'  afterwards  remit  the  penalty  on  tho 
ground  of  the  offender's  inability  to  pay,  and  that  the  executive  may  pardon 
ihe  offense:  MuUer^s  case,  7  Blatchf.  23;  StaU  v.  Sauirinet,  24  La.  An.  119. 
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Snyder  v.  Laframboise. 

[Bbxbbx.  843.] 

▲  Pabtt  Aoobftivo  a  QurrcLAiic  Dved  of  land  raxu  theriBk  of  the  good* 

nesa  of  the  title,  and  if  it  fails,  he  cannot  recover  the  pnrchMe  money, 

unless  he  can  show  fraud  in  the  sale. 
A  Total  Failurb  of  Titlb  on  a  sale  of*  land,  unacoompanied  by  ciroum- 

stanoes  warranting  the  belief  that  the  vendor  acted  dishonestly,  is  not 

prima  facie  evidence  of  fraud. 
The  Admission  of  Impbopek  Evidence,  Unezcepted  to  at  the  trial,  is 

not,  as  a  general  rule,  a  ground  for  relief  in  an  appellate  oourt. 
Wbsbb  there  is  a  CoMMUinTy'  of  Interest  and  Dbsion,  the  declarations 

of  one  of  the  parties  are  admissible  in  evidenoe  against  the  rest. 
IivsTBUcnoNS  TO  A  JuRT  SHOULD  BE  PosTTTVB  and  speoific,  and  should 

leave  nothing  to  inference. 

Aj»pxal.    The  case  appears  from  the  opinion. 
Breeae  and  Semple,  for  the  appellant. 
Blackwell,  for  the  appellee. 

By  Court,  Lookwood,  J.  This  was  an  action  of  assumpisit 
commenced  in  the  St.  Clair  circuit  court  by  Laframboise  against 
Snyder.  The  declaration  contains  the  common  money  counts 
to  which  the  defendant  below  pleaded  non-assumpsit.  On  the 
trial  of  the  cause,  the  defendant  took  a  bill  of  exceptions'  con- 
taining the  evidence  and  the  charge  of  the  judge.  From  the 
bill  of  exceptions  it  appears  that  the  plaintiff  below  purchased 
a  tract  of  land  of  the  defendant  and  one  Louis  Pinconneau,  for 
which  he  paid  one  hundred  and  fifty  dollars,  and  received  from 
them  a  quitclaim  deed,  in  which  it  is  stipulated  that  they  do  not 
warrant  the  land  against  the  claims  of  any  persons  but  themselves. 
It  was  also  proved  that  the  defendant  below  had  no  title  to  the 
premises.  The  plaintiff  farther  proved  by  a  witness  that  after 
the  sale  and  purchase,  said  Pinconneau  told  witness  that  he, 
said  Pinconneau,  had  understood  plaintiff  did  not  wish  to  trade 
with  Snyder  for  the  land,  as  he  was  afraid  he,  Snyder,  would 
oheat  him,  being  a  lawyer;  that  plaintiff  preferred  trading  with 
said  Pinconneau;  that  plaintiff  would  find  that  he,  Pinconneau, 
could  cheat  as  well  as  defendant;  and  that  Pinconneau  ad- 
mitted to  witnesses  that  the  legal  title  to  the  said  land  was  in  the 
heirs  of  one  Augustin  Pinconneau;  that  if  plaintiff  would  give 
fifty  dollars  more,  be,  Pinconneau,  would  make  plaintiff  a  war- 
ranty deed,  as  he  would  let  Augustin  Pinconneau's  heirs  have 
other  lands  for  it. "  The  defendant  was  not  present  when  these 
statements  were  made  by  Pinconneau.     Some  testimony  was 
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adduced  on  the  part  of  the  defendant,  which  it  is  unnecessaiy 
to  notice.  After  the  testimony  was  produced,  the  defendant 
moved  the  court  to  instruct  the  jury,  that  if  there  -was  no  fraud 
practiced  by  defendant,  nor  any  false  afiSrmaiion  as  to  his  title, 
the  plaintiff  could  not  recover;  and  further,  where  there  is  no 
false  afiSrmation  or  fraud  in  a  sale  of  lands,  the  purchaser  can- 
not recover  back  the  purchase-money,  and  that  in  the  sale  of 
land  where  there  is  no  fraud,  the  maxim  of  caveai  emptor  ap- 
plies. The  court,  however,  instructed  the  jury  that  if  they 
were  satisfied  from  the  evidence  that  Snyder  and  Pinconneau 
sold  a  title  to  the  land,  either  legal  or  equitable,  when  in  truth 
they  had  no  title  of  either  kind,  or  that  they,  or  either  of  them, 
deceived  the  plaintiff  as  to  the  title,  they  should  find  for  the 
plaintiff;  but  if  they  were  satisfied  from  the  evidence  that 
Snyder  and  Pinconneau  did  not  deceive  the  plaintiff  as  to  the 
nature  of  the  title,  they  ought  to  find  a  verdict  for  the  defend- 
ant. To  all  of  which  instructions  the  defendant,  by  his  coun- 
sel, excepted.  A  verdict  was  found  for  plaintiff,  and  judgment 
rendered  thereon.  Several  errors  have  been  assigned,  and 
under  them  it  was  urged  that  a  part  of  the  testimony  ought  not 
to  have  been  permitted  to  go  to  the  jury,  and  that  the  instruc- 
tions were  not  such  as  the  defendant  was  entitled  to  and  prayed 
for.  *The  court,  in  examining  the  bill  of  exceptions,  do  not 
find  that  the  testimony  was  excepted  to  on  the  trial. 

If  a  party  permits  improper  testimony  to  go  to  the  jury  with- 
out objection,  the  reasonable  prestimption  is  that  it  was  received 
by  consent.  In  the  event  that  a  verdict  should  be  found  on 
such  testimony,  the  proper  remedy  is  by  a  motion  for  a  new 
trial,  and  the  case  must  be  a  strong  one  where  this  court  will 
interfere  to  protect  a  party  who  stands  by  and  permits  improper 
testimony  to  be  given  to  the  j  ury .  The  court  feel  themselves  called 
on  to  condemn  the  practice  that  seems  to  prevail  extensively,  to 
suffer  illegal  testimony  to  be  given  to  the  jury,  and  then  rely 
upon  the  skill  of  counsel  to  extricate  his  client  from  the  effect 
of  such  testimony.  This  course  leads  to  much  embarrassment, 
and  frequently  presents  much  difficulty  in  distinguishing  be- 
tween the  province  of  the  court  and  jury.  In  this  case,  the 
court  feel  no  hesitation  in  declaring  that  the  evidence  of  the 
declarations  of  Pinconneau,  under  the  circumstances,  were  not 
evidence  against  the  defendant,  and  no  doubt  exists  that  had 
the  court  below  been  called  on  to  take  this  evidence  from  the 
jury  that  it  would  have  been  withdrawn,  and  in  that  event  no 
verdict  could  have  been  given  for  the  plaintiff.     The  rule  of 
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law  on  this  point  is  that  where  there  is  a  community  of  interest 
and  design,  the  declarations  of  one  of  the  parties  is  evidence 
against  the  rest,  and  this  rule  is  not  confined  to  cases  of  civil 
contract. 

It  is  indeed  true  that,  in  general,  the  declarations  or  admis- 
sions of  one  trespasser  or  other  wrong-doer  is  not  evidence  to 
affect  any  other  person,  for  it  is  merely  res  inter  alioa,  but  where 
it  has  once  been  established  that  several  persons  have  entered 
into  the  same  criminal  design,  with  a  view  to  its  accomplish- 
ment, the  acts  and  declarations  of  any  one  of  them  in  fuiiher- 
anoe  of  the  general  object,  are  no  longer  to  be  considered  as 
res  inier  alios  with  respect  to  the  rest.     They  are  identified  with 
each  other  in  the  prosecution  of  the  scheme.     They  are  part- 
ners for  a  bad  purpose,  and  as  much  mutually  responsible  as 
to  such  purpose  as  partners  in  trade  are  for  more  honest  pur- 
suits, and  may  be  considered  as  mutual  agents  for  each  other. 
Where  a  unity  of  design  and  purpose  has  once  been  established 
in  evidence,  it  may  fairly  and  reasonably  be  presumed  that  the 
declarations  and  admissions  of  any   one,  with  a   view  to  the 
prosecution, and  accomplishment  of  that  purpose,  convey  the 
intentions  and  meaning  of  all;  and  this  seems  to  be  the  general 
rule  in  the  case  of  trials  for  conspiracies,  and  other  crimes  of  a 
like  nature:    2  Starkie  on  Ev.  47.     It  was  urged  on  the  argu- 
ment that  Snyder  and  Pinconneau  ought  to  be  considered  as 
partners,  and  consequently  the  admissions  of  either  be  evidence 
against  the  other.     The  court  are,  however,  of  opinion  that  this 
action  cannot  be  sustained  on  this  principle.     The  plaintiff's 
right  to  recover  in  this  case  depends  upon  the  question  whether 
the  defendant  and  Pinconneau  were  guilty  of  fraud  in  selling 
the  land   mentioned  in  the  deed.     Even  in  equity,  a  vendee 
has  no  remedy  on  the  ground  of  failure  of  title,  if  he  has  no 
covenants,   and  there  is  no  fraud:    Cheslerman  v.  Gardner,  5 
Johns.  Ch.  29  [9  Am.  Dec.  265;]    Oowveneur  v.  Elmeifidorf,  Id. 
79.     And  the  fraud  must  exist  at  the  time  of  the  execution  of 
the  deed  or  lease,  and  not  fraud  in  a  subsequent  transaction. 

Testing  this  case  by  the  above  principles,  there  is  an  absence 
of  evidence  of  any  concerted  design  between  Snyder  and  Pin- 
conneau to  defraud  the  plaintiff  below.  The  declaration  of 
Pinconneau  being  made  subsequently  to  the  execution  of  the 
deed,  and  in  the  absence  of  Snyder,  and  there  being  no  evidence 
of  concerted  design,  must  be  considered  as  admissions  res  inter 
ahos,  and  consequently,  hearsay,  and  inadmissible  as  evidence. 
But  ought  the  court  to  reverse  the  judgments  because  of  the 
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iDadmissibility  of  this  evidence.  Were  there  no  other  objections 
to  the  judgment,  the  court  might  well  doubt  whether  they  ought 
to  interfere,  but  on  examining  the  charge  of  the  judge,  they  are  of 
opinion  that  it  is  not  as  specific  find  certain  as  it  ought  to  hare 
been.  The  rule  in  relation  to  the  charge  to  the  jury  is,  that  it 
be  positive  and  specific,  and  that  nothing  be  left  to  inference. 
From  what  the  judge  said  in  the  first  part  of  the  charge,  the 
jury  may  have  inferred  that  if  they  belieyed  that  Snyder  and 
Pinconneau  had  no  title  to  the  land  sold,  that  the  plaintiff  had 
a  right  to  recover,  yet  from  the  latter  part  of  the  charge  the 
jury  might  have  an  equal  right  to  infer  that  the  plaintiff  had  no 
right  to  recover,  unless  Snyder  and  Pinconneau  had  deceived 
the  plaintiff  as  to  the  nature  of  their  title.  The  charge  then,  as 
preserved  in  the  bill  of  exceptions,  does  not  convey  to  the  jury 
distinctly  the  precise  rule  that  is  to  govern  them  in  their  de- 
liberations. The  court  are  of  opinion  that  the  judge  should 
have  instructed  the  jury  that  the  defendant  was  not  liable  to 
refund  the  money  paid  in  this  case,  unless  the  defendant,  previ- 
ous to  the  sale,  affirmed  what  he  knew  to  be  false  in  relation  to 
the  title  to  the  land,  or  concealed  some  material  fact  in  relation 
to  the  title,  or  used  some  fraudulent  means  to  induce  the 
plaintiff  to  accept  a  deed  without  covenants  of  warrants;  that  a 
party  who  takes  a  quitclaim  deed  on  the  sale  of  land,  runs  the 
risk  of  the  goodness  of  the  title,  unless  some  fraud  has  been 
X3racticed  upon  him.  Inasmuch  then  as  the  charge  may  have 
had  an  improper  influence  on  the  jury,  the  judgment  must  be 
reversed  with  costs,  and  the  cause  remanded  to  the  St.  Clair 
circuit  court,  for  further  proceedings. 

See  the  cases  of  Livingstone  v.  Maryland  Insurance  Company^ 
7  Cranch,  506;  11  TVheaton,  59,  as  to  the  manner  of  charging 
a  jury. 

Smith,  J.  I  concur  in  the  reversal  of  the  judgment  in  this 
cause,  on  the  ground  that  it  is  possible  the  jury  may  have  de- 
cided against  the  defendant  on  the  simple  ground  of  a  failure 
of  title  in  Snyder  and  Pinconneau,  without  considering  it  es- 
sential that  there  should  have  been  evidence  of  fraud  against 
him. 

I  hold  the  doctrine  correct  that  where  there  is  a  total  failure 
of  title  in  a  case  like  the  present,  and  no  circumstances  are 
adduced  to  induce  the  jury  to  believe  that  the  vendor  has  acted 
dishonestly  in  the  sale,  but  are  left  to  infer  that  he  may  have 
sold  under  a  mistaken  impression  of  his  title,  that  such  sale  is 
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not  prima  facie  eyidence  of  fraud,  and  that  it  is  necessary  to 
entitle  a  party  to  recover  to  show  facts  sufficient  to  warrant  in* 
ferences  of  fraud.  From  the  general  character  of  the  charge^ 
aud  the  fact  of  the  qualification  in  it  (being  in  the  disjunctive), 
it  may  have  led  the  jury  to  the  simple  inquiry  vrhether  Snyder 
bad  little  or  not;  and  as  none  was  shown  on  the  trial,  they  may 
not  have  inquired  into  the  question  of  fraud.  That  an  indi- 
vidual may  execute  a  release  for  a  valuable  consideration,  for  a 
supposed  interest  in  lands,  when  in  truth  he  may  have  no  title, 
either  legal  and  equitable,  and  not  liable  to  refund,  will  de- 
pend upon  the  honesty  with  which  he  acts.  Should  he  conceal 
facts,  or  misrepresent  others  necessary  to  a  correct  understand- 
ing of  his  title,  it  cannot  be  doubted  that  he  would  be  liable. 

In  the  present  case  it  does  not  appear  that  Snyder  was  guilty 
of  either  a  suppression  or  a  misrepresentation  of  the  manner 
iu  which  he  deduced  his  title  to  the  lands  in  question.  I  had 
great  doubts  on  the  motion  for  a  new  trial,  whether  it  ought 
not  to  have  been  granted;  but  as  the  evidence  of  Pinconneau's 
declarations  were  not  objected  to  on  the  trial,  and  the  whole 
evidence  had  been  weighed  by  the  jury,  whose  peculiar  pro- 
vince it  alone  was  to  determine  its  character  and  force,  I  did 
not  feel  disposed  to  disturb  the  verdict.  Upon  reflection,  I  am 
now  satisfied  that  the  confessions  of  Pinconneau  were  not  evi- 
dence; that  they  must  have  had  great  weight  with  the  juiy  in 
determiuing  their  verdict,  that  there  was  no  evidence  connect- 
ing Snyder's  acts  with  these  confessions,  and  when  Snyder  waa 
not  present,  and  that  a  possible  indistinctness  in  the  charge 
given  may  have  had  its  effect  upon  the  jury  to  lead  them  away 
from  the  question  of  fraud  in  selling  the  lands  in  controvertsy. 
I  believe,  for  the  purposes  of  justice,  that  the  reversal  of  the 
judgment  will  be  but  right,  all  circumstances  considered,  and 
therefore  concur  in  the  reversal* 

Judgment  reversed. 

Unices  there  be  fraud  or  warranty  a  purchaser  of  real  estate  cannot  recover 
the  porehaso  money  on  a  failure  of  title:  Dor&q/  v.  Jaekmafif  7  Am.  Dec 
611.  This  is  the  well-establiahed  doctrine  both  at  law  and  in  equity:  Dople 
▼.  Knapp,  3  Scam.  334;  Ovrings  v.  Thompson,  Id.  505. 

The  rule  of  caveat  emptor,  applicable  to  sales  of  real  estate  leaves  the  pur- 
chasers to  protect  themselves  by  covenants  of  warranty  except  where  there 
is  fraud:  Stack  v.  MeLagan,  15  111.  242.  And  it  is  well  settled  that  one  who 
takes  a  mere  quitclaim  deed  must,  in  the  absence  of  fraud,  run  the  risk  of  the 
title  both  at  equity  and  at  law:  Stookey  v.  Hughes,  18  IlL  55;  Sheldon  v. 
Harding,  44  Id.  68;  Botsford  v.  Wilson,  75  Id.  132.  The  case  of  Sheldon  v. 
Harding^  44  Id.  68,  was  a  suit  in  equity  to  enforce  a  trust  and  reoover  money 
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paid  for  a  quitclaim  deed  where  the  title  had  failed.  The  ooort  said:  "Then 
can  be  no  doubt  that  a  quitclaim  deed  for  land,  without  reference  to  the  char* 
acter  of  the  title,  is,  in  the  absence  of  fraud,  a  sufficient  consideration  to  sup- 
port a  contract;  money  paid  for  such  a  conveyance  cannot  be  recovered  back, 
or  a  plea  of  fsilore  of  consideration  maintained  to  a  note  given  for  such  a  con- 
veyance. Such  deeds  are  made  because  the  vendor  is  unwilling  to  waxnoit 
the  title,  and  they  are  accepted  because  the  grantee  is  willing  to  take  the 
hazard  of  the  title,  and  believes  it  is  worth  the  price  he  pays  or  agrees  to  pay. 
^d  unless  fraud  is  practiced  upon  the  grantee  the  law  permits  such  contnots 
to  be  made,  and  will  uphold  and  enforce  them.  But  where  the  vendor  agrees 
to  give  a  specific  title  he  must  do  so  whether  there  is  fraud  or  not:  Tffler  y. 
Taung,  2  Scam.  444;  Oarham  v.  Peyton^  Id.  363;  Omnga  v.  Thott^pMn^  8  Id. 
606." 


.  Herbert  v.  Herbert. 

[Bbkibs.  854.] 

Prior  PoasESSiON  is  sitvitgiznt  Eyidxncx  of  a  fee  unless  rebutted,  although 
it  is  the  lowest  evidence;  and  where  there  is  no  other  evidence  of  titles 
prior  possession  short  of  twenty  years  will  prevail  over  a  subeeqnent 
possession  for  the  same  time,  and  will  suffice  without  other  proof  to  put 
the  tenant  on  his  defense. 

Ck)NyETANCE  BT  ADMINISTRATOR  OUT  OF  PossBSSiON. — Where  sn  adminis- 
trator sells  and  conveys  land  pursuant  to  a  special  act  of  the  legislature^ 
the  deed  is  valid,  notwithstanding  the  fact  that  the  land  is  in  the  pos- 
session of  another  who  took  possession  with  the  administrator's  consent. 

CoMpETENCT  ov  Gramtor  A8  Witkess. — ^A  grautor,  who  has  made  no  cove> 
nants,  and  has  no  interest  in  a  suit  relating  to  the  land,  is  a  competent 
witness. 

A  Deed  not  Deltvesed  and  Accepted,  though  recorded*  is  invalid  and 
passes  no  estate. 

Agreed  Case.  The  plaintiffs  brought  an  action  of  ejectment 
for  certain  premises  against  John  C.  Herbert  and  Charles  Lou- 
viere,  his  tenant.  The  plaintiffs  proved  a  conveyance  to  them 
from  Cbarles  Slade,  the  administrator  of  Thomas  F.  Herbert, 
dated  July  23,  1823,  upon  a  sale  made  under  a  special  act  of 
the  legislature,  entitled  *'  An  act  authorizing  the  administrator 
of  Thomas  F.Herbert,  deceased,  to  sell  certain  lands,"  and  also 
proved  that  the  said  Thomas  F.  Herbert  and  his  grantors  were 
in  peaceable  possession  of  the  premises  from  1810  to  the  death 
of  the  said  Herbert;  and  that  Louviere,  the  tenant,  was  in  pos- 
session at  the  time  of  the  declaration  apd  notice.  A  motion 
made  by  the  defendants  for  a  nonsuit  was  overroled.  The 
defendants  then  produced  their  evidence  of  title,  claiming  un- 
der a  deed  from  Thomas  F.  Herbert  to  John  C.  Herbert,  dated 
September  29, 1818.   The  plaintiffs  objected  that  said  deed 
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not  properly  attested  bj  TntneBses,  and  had  neTer  been  deliv- 
ered.  The  evidence  in  relation  to  said  deed,  and  other  facts 
upon  which  the  defendants  relied  are  stated  in  the  opinion.  To 
proTe  the  non-deliverj  of  the  deed,  the  plaintiffs  offered  Charles 
81ade  as  a  witness,  who  was  objected  to  on  the  score  of  interest. 
Slade  swore  that  he  had  no  interest  in  the  suit,  and  his  deed  to 
the  plaintiflfs  contained  no  coyenants.  The  defendants  proved 
that  shortly  after  T.  F.  Herbert's  death,  John  0.  Herbert  went 
into  possession,  by  his  agent,  with  the  consent  of  the  adminis- 
tzator,  and  had  continued  in  possession  ever  since. 

Judgment  for  the  plaintiffs,  subject  to  the  opinion  of  the  su- 
preme court  upon  the  facts. 

Breese,  for  the  plaintiffs. 

Kane  and  Baker  ^  for  the  defendants. 

By  Court,  Smieh,  J.  Under  the  agreed  case,  upon  which 
this  cause  has  been  presented  to  this  court,  four  questions  are 
to  be  considered:  1.  Was  the  motion  in  the  court  below  for  a 
nonsuit,  properly  overruled?  2.  Was  the  execution  of  the 
deed  of  Slade,  as  administrator  of  Herbert,  valid;  and  did  the 
title  to  the  lands  in  question  pass  thereby?  8.  Was  the 
grantor,  Slade,  a  competent  witness  on  trial  ?  4.  Was  there  a 
due  execution  and  deliveiy  of  the  deed  by  Thomas  F.  Herbert 
to  John  C.  Herbert  ? 

The  action  of  ejectment  is  considered  in  reality  as  an  action 
of  trespass,  adding  thereto  an  execution  by  which  the  prevail- 
ing party  obtains  the  possession  of  the  thing  itself.  The  plaint- 
iff must  prove  property  in  himself,  or  a  right  of  possession — he 
may  try  the  title  or  not,  and  if  he  does  not  desiro  to  adduce  his 
title,  he  may  try  nothing  but  the  right  of  possession.  Prior 
possession  is  evidence  of  a  fee,  and,  although  the  lowest,  un- 
less rebutted  by  higher,  it  must  clearly  prevail.  It  is  equally 
well  settled,  that  the  lessor  of  the  plaintiff  must  recover  on  the 
strength  of  his  own  title.  Let  these  principles  be  applied  to  the 
case  before  us,  and  inquiro  upon  what  evidence  the  court  below 
overruled  the  motion  for  a  nonsuit.  It  appears  from  the  case, 
that  it  was  proven  that  N.  Edwards,  through  whom  the  title  in 
question  is  asserted,  had  peaceable  possession  of  the  premises  as 
early  as  1810,  and  continued  it,  without  any  chasm,  until  the 
sale  to  Thomas  F.  Herbert,  on  the  seventh  of  September,  1818; 
that  Herbert,  immediately  upon  the  purohase,  went  into  peace- 
able possession,  and  died  in  possession  in  1821.  A  deed  rogu- 
larly  executed  by  Charles  Slade,  the  administrator  of  Thomas 
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F.  Herbert,  of  the  date  of  the  twenty-third  of  May,  1823,  cod< 
vejing  to  the  lessors  of  the  plaintiff  the  land  in  question, 
which  had  been  duly  recorded,  was  produced,  and  to  whom  he 
had  sold  the  same  under  the  authority  of,  and  in  compliance 
with  a  law  of  this  state,  approved  the  nineteenth  of  December, 
1822>  The  plaintiff  also  proved  that  Charles  Louviere,  the 
tenant,  was  in  possession  at  the  time  of  the  service  of  the  decla- 
ration, and  here  rested  his  case. 

The  supreme  court  of  the  state  of  New  York  have  said,  that 
title  may  be  inferred  from  ten  years'  possession,  sufficient  to 
put  the  defendant  on  his  defense:  Smith  ex.  dem.  Tetter  v.  Bur^ 
iisi,  6  Johns.  197  [5  Am.  Dec.  218J;  and  that  a  prior  possession, 
short  of  twenty  years,  under  a  claim  of  right,  will  prevail  over 
a  subsequent  possession  of  less  than  twenty  years,  when  no 
other  evidence  of  title  appears  on  either  side.  There  are  sev- 
eral decisions  of  that  court  which  sustain  this  doctrine :  Smith 
v.  Lorillard,  10  Johns.  355;  Jackson  v.  Myers,  3  Id.  388  [3  Am. 
Dec.  504];  Jackson  v.  Harder,  4  Id.  202  [4  Am.  Dec.  262]. 

The  proof  here  adduced  was  prima  facie  evidence,  both  of 
title  and  of  right  of  possession,  and  was  sufficient  to  put  the 
defendant  on  his  defense.  It  was  not  necessary  that  the  plaint- 
iff  should  have  shown  a  possession  of  twenty  years,  or  a  paper 
title.  Upon  this  state  of  the  case,  the  mere  naked  possession 
of  the  defendant  could  not  prevail  against  it.  There  can,  then, 
be  no  doubt  that  the  motion  for  a  nonsuit  was  properly  over- 
ruled. The  next  point  to  be  considered  is  the  validity  of  the 
deed  of  the  administrator. 

T.  F.  Herbert  having  died  in  1821,  between  that  time  and  the 
making  of  the  deed  by  his  administrator  in  1823,  by  consent  of 
the  administrator,  John  C.  Herbert,  by  his  agent,  took  posses- 
sion of  the  premises  in  question,  and  continued  up  to  the 
present  time.  It  is  then  contended,  that  the  administrator 
being  out  of  possession  of  the  lands  at  the  time  of  making  the 
conveyance,  it  is  therefore  void.  Upon  the  death  of  Herbert, 
the  estate  in  the  premises  passed  to  his  heirs,  and  the  legisla- 
ture having  by  a  law  authorized  the  sale  of  the  premises  by  the 
administrator,  we  think  it  not  important  to  inquire  whether  the 
administrator  was  in  or  out  of  the  actual  possession  of  the  land, 
at  the  time  of  making  the  conveyance  by  him.  It  may  be 
doubted  whether  the  possession  of  Herbert  was  such  an  adverse 
possession  as  would  have  rendered  a  conveyance  by  the  heiis 
void;  but  the  law  of  the  legislature  must  be  considered  as  a 
paramount  authority;  and  it  being  admitted  that  the  convey- 
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ance  has  been  made  agreeably  to  the  provisionB  of  that  law,  the 
estate  of  which  Herbert  died  seised  passed  by  that  deed,  and  it 
was  well  executed,  and  not  void  because  of  the  possession  of 
the  agent  of  John  C.  Herbe^rt.  Where  the  title  is  divested  by 
the  operation  of  the  law,  as  in  sales  under  execution,  the  pos- 
session cannot  be  considered  such  an  adverse  possession  as  to 
defeat  the  deed  and  render  it  inoperative:  Jackson  v.  Bush,  ID 
Johns.  223.  The  inquiry  as  to  the  competency  of  Slade,  the 
administrator  and  grantor  of  the  deed  to  the  lessor  of  the 
plaintiff,  will  now  be  considered. 

It  is  apparent  that  Slade  had  no  interest  in  the  decision  of 
the  cause;  he  had  entered  into  no  covenants  upon  which  he 
could  be  liable;  upon  general  principles,  then,  he  was  a  compe- 
tent witness,  and  the  rule  that  all  persons  not  affected  by  crime 
or  interest  are  competent  witnesses,  must  prevail.  This  is  not 
a  question  of  the  admissibility  of  the  maker  of  an  instrument 
to  impeach  it,  or  destroy  it  for  want  of  a  consideration,  or  for 
fraud.  Though  even  in  such  a  case,  the  grantors  in  a  deed  have 
been  admitted  in  an  action  of  ejectment  in  the  supreme  court 
of  Massachusetts,  that  court  deciding  that  the  exception  made 
applies  alone  to  negotiable  instruments,  which  upon  principles  of 
public  policy  and  morality  ought  not  to  be  suffered  to  be  im- 
peached: Loper  V.  Haynes,  11  Mass.  498. 

In  the  present  instance  Slade  was  not  offered  to  prove  any 
fact  in  connection  with  the  execution  of  his  deed  as  administra- 
tor, but  collateral  facts  affecting  the  deed  from  Thomas  F.  Her- 
bert to  John  C.  Herbert.  His  admissibility,  then,  depended 
entirely  upon  his  interest  in  the  event  of  the  suit,  and  standing 
indifferent  in  that  respect  he  was  properly  admitted  to  testify. 

The  last  and  remaining  question,  and  most  important  one  in 
the  case,  is,  whether  there  was  a  delivery  of  the  deed  from  T. 
F.  Herbert  to  John  C.  Herbert.  The  objection  to  it  is,  that  it 
was  never  delivered  by  the  grantor  to  the  grantee,  nor  to  any 
other  person  for  his  use,  nor  was  there  any  acceptance  by  the 
grantee.  .  The  facts  disclosed  in  relation  to  this  deed  are,  that 
it  was  found  among  the  papers  of  Thomas  F.  Herbert  after  his 
death,  by  Slade,  his  administrator;  thiit  the  deed  had  never 
been  in  possession  of  the  grantee,  the  administrator  did  nob 
know  where  it  was.  The  original  deed  was  not  produced  in 
evidence,  nor  its  absence  accounted  for;  but  the  records  of  the 
county,  which  showed  that  the  deed  had  no  subscribing  wit- 
ness, was  acknowledged  before  the  justice  of  the  peace,  bore 
date  on  the  twenty-ninth  of  September,  1818,  and  was  recorded 
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on  the  filtoifitt  of  Jbaoary,  1819.  The  defendant  proved  thai 
Iboaaas  F.  .Herboirt  waa,  in  1812,  indebted  unto  the  grantee, 
l^hn  CL  Sevbezti,  in  the  eom  of  twelve  hundred  dollaiB,  and 
that  he  had  been  compelled  to  p^  as  securitj  for  Thomas  F. 
Herberti  more  ihan  three  thousand  dollars  since  that  time. 

Erom  ibis  eiate  of  facts  it  is  to  be  determined  whether  there 
was  a  diliveiy  aad  ^acceptance  of  the  deed  to  John  C.  Herbert. 

li  is  mostmanifeet  that  there  could  bave  been  no  deliveiy  of 
ttie  deed  io  .the  igraatesi,  so  as  to  pass  the  estate.  The  act  of 
recording  a  deed  cannot  amount  io  a  delivery  when  there  does 
aotfa^[)pearan  snsent  or  jmowledge  by  the  grantee  of  the  act. 
£a  thisieaeeiheve  is  iM>t  a  scintilla  of  evidence  calculated  to  lead 
the  nind  to  ihe  belief  tbait  the  grantee  ever  knew  of  the  exist- 
€oee  4)f  the  dettd  until  <a£ter  the  death  of  the  grantor.  There 
aonld,  thco^  ha^e  been  no  aec^tance  by  the  grantee,  becaose 
tbe  possession  of  the  deed,  if  such  had  been  the  fact,  derived 
after  the  death  lof  ^the  gmntor,  could  not  amount  to  one,  there 
having  been  no  delivery  during  the  life  of  the  grantor.  That  it 
is  essential  to  <tbe  validity  of  a  well  executed  deed,  that  there 
should  be  «  delive3;y.,  will  not  be  controverted.  This  delivery  is 
asid  to  be  '*  either  actual,  by  doing  something  and  saying  noth- 
ing, or  else  irerhal  hj  saying  something  and  doing  nothing,  or  it 
may  be  both;  but  by  one  or  both  of  these,  it  must  be  made;  for 
otherwise,  though  it  be  never  so  well  sealed  and  written,  yet  is 
the  deed  of  no  ioioe. 

' '  It  may  be  delivered  to  the  party  himself  to  whom  it  is  made, 
or  to  any  other  person  by  sufficient  authority  from  him,  or  it 
may  be  delivered  to  a  stranger  for,  and  in  behalf,  and  to  the 
use  of  him  for  whom  it  is  made  without  authority,  but  if  it  be 
delivered  to  a  stranger  without  any  such  declaration,  unless  it 
be  delivered  as  an  escrow,  it  seems  that  it  is  not  a  sufficient  de- 
Ivvezy:"  Jtwkson  v.  Fhippa,  12  Johns.  419;  1  Shep.  Touch.  61, 
hS;  2  Black.  Com.  307;  Viner's  Abr.  27,  sec.  52. 

It  is  also  held  to  be  essential  to  the  legal  operation  of  the 
deed  that  the  grantee  assents  to  receive,  and  that  there  can  be 
no  delivery  without  an  acceptance.  Indeed,  a  delivery  of  a 
deed,  which  is  essential  to  its  existence  and  operation,  neces- 
sarily imports  that  there  should  be  a  recipient.  Now  in  this 
ease,  it  would  be  idle  to  contend  that  there  was  a  delivery  and 
reception  when  the  grantor  died  before  the  grantee  knew  of  the 
existence  of  the  deed;  he  could  not,  then,  receive  that  of  the  ex- 
letence  of  which  he  had  no  knowledge,  nor  could  there  have 
been  a  delivery  to  him  without  such  an  acceptance.    There  had 
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been  no  aet  on  tibe  part  of  tbe  grantor  before  bie  death  tanta^ 
meant  to  a  ddiveiy,  mucb  less  an  actual  one*  The  act  of  ve- 
oording  does  not  amount  to  it,  because  Idieve  afypears  a  total 
absence  of  knowledge  on  the  part  of  tbe  graoteeoi  such  record^^ 
ing,  or  eTen  of  the  existence  of  the  deed,  uutil  aftar  the  deatk 
of  the  grantor,  and  it  does  not  appear  that  he  had  ever  received^ 
the  deed.  Tbe  case  of  Jackson  ▼.  Phipps,  12  Johns.  419-,  before 
referred  to,  and  Maynard  ▼.  Maynard^  lOMaae.  457  [6  Am.  Dee; 
146],  are  directly  in  point  and  sustain  the  principles  here  laid 
down.  Without,  then,  inquiring  whether  the  deed  was  fraud« 
olent,  it  id  sufficient  to  ascertain  that  tile  deed  was  never  well- 
executed  bj  deliTery,  and  that  no  estate  paseod  thevel^.  The 
judgment  is  therefore  affirmed  with  ooets. 
Judgment  affirmed. 


Beaird  V.  Foreman. 

[Dbbob,  886.] 

Fba  Illboal  oa  Ofpbbssivx  Acts  bt  as  Oivxoxr,  in  ezeoatmg  process 

tlie  remedy  is  at  law  and  not  in  equity. 
Dikbndaivt's  Bbqubst  to  Lett  citnr  Pabtioulab  Tract. — ^A  defendant 

in  execution  desiring  a  leTj  upon  a  particniar  tne^  should'  show  tha« 

officer  all  his  evidences  of  title»  and  the  offiear  ia  not  bound  to  notioti 

loose  memoranda  of  title. 
iKJUHcnoN  AOAiMST  ExscuTioN — Pabtos. — ^If  a  defendant  in  ezecutiaa. 

makes  the  plaintiff  and  the  officer  both  parties  to  a  bill  for  an  injuoo- 

txon,  where  both  do  not  participate  in  the  levy,  the  answer  of  the  officer 

alone  is  sufficient. 
Bqititablb  Reusf  AGAINST  ExxouTiov.  — EzMBtioBe  rogiilac  on  tiifiir  faoa. 

will  not  be  adjudged  void  in  equity,  at  least  until  aa  attampt  ia  madai 

to  obtain  relief  in  the  court  issuing  them. 

Affbal.  Certain  judgment-creditors  of  the  appellant,  whe» 
was  a  sheriff,  cauaed  executions  to  be  issued  on  their  judg* 
ments  and  placed  in  the  hands  of  the  coroner,  who  by  tbeir 
direction  levied  the  same  upon  the  appellant's  personal  prop- 
erty. Before  sale  under  the  executions,  the  appellant  filed  a- 
bill  in  the  circuit  court  against  the  said  creditors  and  the  coro*> 
uer,  setting  forth  that  he  had  certain  lands  subject  to  execu* 
tion,  which  should  be  taken  and  sold  before  resorting  to  his 
personal  property,  in  accordance  with  the  proviso  of  the  ninth 
section  of  the  act  of  January  17,  1825»  '*  concerning  payments 
and  executions,"  which  declares  "  that  the  plaintiff  in  any  ese^ 
eution  may  elect  on  what  propearty  he  will  have  the  same  levied^ 
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except  the  land  on  wbich  the  defendant  resides,  and  his  per- 
fional  property,  which  shall  be  last  taken  in  execution."  An 
1:1  junction  was  thereupon  issued  staying  proceedings  on  the 
executions  until  the  hearing.  The  coroner  alone  answered  the 
bill,  denying  the  appellants  title  to  the  lands  therein  specified, 
and  alleging  that  some  of  said  lands  had  been  sold  on  preTious 
executions,  and  that  the  remainder,  except  his  homestead,  were 
under  mortgage,  and  that  the  appellant  had  never  exhibited  to 
the  coroner  any  title  papers  to  any  real  estate,  or  surrendered 
to  him  any  lands  to  satisfy  said  executions.  On  motion  the 
injunction  was  then  dissolyed;  after  which  the  bill  was  dis- 
missed by  consent,  and  this  appeal  was  taken.  The  grounds 
relied  upon  are  stated  in  the  opinion. 

McBobertB,  for  the  appellant. 

BlackweU,  for  the  appellees. 

By  Court,  Smith,  J.  The  points  presented  for  the  consid- 
eration of  this  court  in  the  present  case  are,  that  the  circuit 
court  erred  in  dissolving  the  injunction:  1.  Because  a  part  of 
the  defendants  were  never  served  with  the  process,  and  another 
portion  never  answered;  and, 

2.  Because  the  executions  were  not  shown  to  the  defendant 
in  the  court  below,  and  that  the  same  are  void,  and  conferred 
no  authority  to  the  coroner  to  proceed  under  them. 

To  understand  these  objections  fully,  it  may  be  necessary  to 
recapitulate  the  objects  of  the  bill.  The  complainant  sought  to 
enjoin  perpetually,  all  the  defendants  to  the  bill,  who  were 
several  judgment-creditors,  except  the  coroner,  in  their  separate 
and  individual  capacities,  from  proceeding  to  collect  their 
several  judgments  by  execution,  because  he  alleges  that,  under 
the  laws  of  this  state,  the  property  so  taken  in  execution  by  the 
coroner  was  not  liable  to  be  sold,  being  personal  property.  The 
authority  of  the  coroner  is  not  disputed  as  such  coroner,  but  that 
the  appellant  having  real  estate  sufficient  to  satisfy  the  execu- 
tions in  his  hands,  it  was  the  duty  of  the  coroner  to  have  levied 
on  that,  and  sold  it  first,  before  he  could  resort  to  the  personal 
estate.  This  ground  was  assumed  in  the  argument,  though  it 
will  bo  perceived  it  is  not  assigned  as  one  of  the  causes  of  error, 
nor  could  it  have  been  sustainable,  when  it  is  remembered  that, 
if  there  had  been  any  oppressive  or  illegal  act  of  the  coroner  in 
the  levy  on  the  property,  the  circuit  court  possessed  sufficient 
power  to  stay  the  proceedings  under  the  execution  and  remedy 
the  evil,  if  one  had  existed.     That  this  power  is  a  necessary  in- 
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eident  to  all  courts  to  prevent  abuses  of  process,  will  not  be 
denied,  and  that  it  is  the  proper  mode  to  which  to  resort,  rather 
than  a  court  of  equity,  seems  equally  certain.  The  complainant 
having  then  a  full  and  perfect  remedy  at  law,  the  bill  could  not 
properly  be  sustainable  for  that  reason. 

But  on  examining  the  answers  of  the  coroner,  it  is  clearly 
shown,  that  all  the  real  estate  in  St.  Clair's  county  of  the  com- 
plainant, except  the  tract  on  which  he  resided,  had  been  sold 
previously  by  the  coroner  upon  other  executions,  or  was  subject 
to  incumbrance  by  mortgage,  and  that  the  complainant  neither 
offered  the  lands  on  which  he  resided,  nor  did  he  exhibit  his 
title  deeds,  or  manifest  any  desire  to  deliver  any  estate  what- 
ever, either  real  or  personal,  to  be  sold  in  satisfaction  of  the 
executions,  previous  to  the  levy  made  by  the  coroner  on  his 
personal  estate.  Without  then  deciding  whether  the  defendant 
in  a  judgment,  or  the  plaintiff,  has  the  right  of  selecting  the 
personal  property,  or  the  lands  upon  which  the  defendant 
leeides,  under  an  execution  issued  under  such  judgment,  it  will 
be  apparent  that  the  complainant  has  not  shown  that  at  any 
time  before  the  levy  upon  his  personal  estate,  or  even  at  that 
time,  did  he  offer  his  real  estate  to  be  sold  upon  the  executions 
of  the  defendant. 

It  will  surely  not  be  contended  that  an  officer  is  bound  to 
take  any  loose  memorandum  which  a  defendant  may  offer  aa 
evidence  of  his  title  to  lands,  and  thereupon  expose  the  same 
for  sale.  Every  reasonable  evidence  of  title  should  be  exhibited , 
and  the  officer  satisfied  that  he  was  not  proceeding  to  expose  to 
sale  the  property  of  another  person  before  the  exemption  could 
be  claimed  for  the  personal  estate  if  that  exemption  be  allowed 
by  law;  but  which  is  not  now  decided,  because  the  complainant 
has  not  shown  himself  entitled  thereto,  even  if  the  statute  be  so 
construed.  There  is,  then,  no  ground  of  equity  disclosed,  by 
which  the  complainant  should  be  entitled  to  relief  on  this  part 
of  the  case. 

The  error  relied  on  in  the  first  point  is  readily  met,  when  it 
is  seen  that  the  coroner  could  alone  answer  to  the  aUegationf 
of  the  bill  as  to  the  manner  of  the  levy,  and  the  property 
taken,  which  is  the  sole  ground  relied  on  for  the  equitable  in- 
terposition of  the  court.  The  judgment-creditors  were  entire 
strangers  to  the  acts  of  the  coroner,  could  not  in  any  way  be 
supposed  to  have  participated  therein,  and  if  called  on  to 
answer  as  to  that  part  of  the  bill,  could  only  have  avowed  that 
the  coroner  had  done  what  he  distinctly  states  he  has  done. 
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Their  answer  or  appearance  would  then  have  been  whollj  un* 
important  for  the  decision  of  the  question  before  the  court  on 
the  motion  to  dissolve  the  injunction,  and  for  that  reason  the 
objection  fails  entirely  as  a  ground  of  error.  The  coroner's 
answer  to  the  main  allegations  of  the  bill,  relied  on  for  relief, 
fully  meets  those  allegations,  negatiying  some  of  the  most  im*- 
portant  ones,  and  particularly  as  to  the  time  when  the  levy  was 
made.  The  second  ground,  that  of  not  showing  the  executions, 
and  the  mode  of  levying  them  are  already  anticipated  by  the 
remarks  on  the  power  of  the  court  below  on  motion,  to  have 
remedied  all  irregularity,  if  any  existed;  and  indeed,  if  the 
process  of  execution  was  void,  or  used  oppressively  for  mali* 
ciouB  purposes,  the  officer  would  no  doubt  be  liable  for  what* 
ever  injury  might  be  sustained. 

If,  however,  the  executions  were  void,  and  conferred  no 
authority  to  the  coroner  to  proceed  under  them,  it  is  certain 
that  all  the  parties  concerned  would  be  answerable  as  ties* 
passers.  But  it  is  not  by  any  means  certain  that  this  court 
would  proceed  to  adjudge  executions  apparently  regular  upon 
their  face,  void,  at  least  until  an  effort  had  been  made  in  the 
tribunal  from  which  they  issued,  for  relief,  in  conformity  to  the 
views  herein  already  expressed  on  that  point.  No  attempt  has 
been  made  to  the  law  side  of  the  circuit  court  to  act  aside  or 
quash  those  executions  as  having  been  irregularly  issued,  or  ae 
being  void  on  their  face,  and  it  will  not  be  denied  if  either 
exist,  that  relief  at  law  by  making  such  application  also  exists. 

The  bill  having  been  dismissed  by  the  consent  of  the  parties, 
after  the  dissolution  of  the  injunction,  no  question  is  now 
made,  whether  the  dissolving  an  injunction  is  a  mere  intedocup 
toiy  order  from  which  no  appeal  or  writ  of  eiror  lies. 

Upon  a  full  view  of  all  the  grounds  presented  in  this  case, 
it  is  the  opinion  of  the  court  that  there  are  no  sufficient  equit* 
able  grounds  of  relief  disclosed  by  the  complainant  to  entitle 
him  to  the  interposition  of  a  court  of  equity,  and  that  the  cir- 
cuit court  did  not  err  in  dissolving  the  injunction  and  dis- 
missing the  bill.  The  judgment  of  the  circuit  court  is  theie-^ 
fore  affirmed,  with  costs. 

Judgment  affirmed. 
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Harqrave  t;.  Penrod. 


QmoBt's  Durr  as  to  Levy. — ^An  officer  holding  an  execution  shonld  make 
reasonable  exertions  to  levy  it  upon  the  property  of  the  defendant,  and 
he  18  liable  for  groea  negligence  in  this  respect;  his  want  of  knowledge 
of  the  defendant's  property  or  the  plaintifTs  failure  to  point  it  out  to 
him  will  not  excuse  him. 

A  JuDOMXNT-GBSDiTOs's  RsKEDT  against  a  sheriff  for  not  levying  a  JL  fau 
is  not  lost  by  his  discharging  the  debtor  from  a  ca.  so.  issued  at  his  in* 
stance^  though  such  discharge  may  satisfy  the  judgment. 

CiSRiCAL  Ersobs  in  MX  EzKCUTioN  may  be  amended  at  the  trial  of  an 
action  against  the  sheriff  for  not  levying  it. 

AB-aiLLii»  UKS  EzBCUTKura,  sre/flcucti  offixMi  after  ninety  days,  under  tba 
Illinois  statute. 

Ak  0XI88I0H  or  THX  AMOUST  OT  Damaobb^  in  a  deolaratiooy  is  merely 
technical,  and  can  be  taken  advantage  of  only  in  the  court  below. 

Asnui*.  The  appellee  brought  an  action  on  the  case  in  the 
circuit  court  against  the  appellant  for  failing  as  sheriff  to  levy 
a  certain  execution.  The  declaration  which  was  in  two  counts 
alleged  the  recovery  by  the  plaintiff  of  a  certain  judgment 
against  one  William  Lamar  for  one  hundred  and  forty  seven 
dollars  and  six  and  one  fourth  cents  damages  and  costs;  that  he 
sued  out  a  writ  of  fi.  fa,  on  said  judgment  May  12, 1830,  and 
delivered  it  to  the  defendant  to  be  executed;  that  during  the 
life  of  said  execution  the  said  Lamar  had  goods  and  chattels 
anfficient  to  satisfy  the  same,  of  which  fact  one  of  the  counts 
ayerred  that  the  defendant  had  notice;  that  the  defendant  neg- 
lected to  levy,  whereby  the  plaintiff  lost  his  debt  to  his  great 
damage.  No  amount  of  damage  was  specified,  but  the  damages 
were  laid  in  the  summons  at  three  hundred  dollars. 

The  defendant  pleaded  the  general  issue  and  certain  special 
feea,  sis  follows:  1.  That  the  defendant  did  levy  and  sell  all  the 
goods  and  chattels  of  the  said  Lamar  &  Co.;  2.  That  the  plaint* 
iff  should  not  have  his  action,  because  after  the  return  of  the 
■aid  ezecatioxk  by  the  defendant  and  before  suit,  the  plaintiff 
sued  out  a  writ  of  ook  aa.  against  the  said  Lamar  for  the  same 
judgment,  upon  which  the  said  Lamar  was  taken  into  custody, 
and  after  remaining  therein  a  long  time  was  discharged  by  the 
plaintiff,  etc.  The  plaintiff  demurred  to  the  two  special  pleas, 
and  the  demurrer  was  sustained. 

At  the  trial  on  the  general  issue  the  plaintiff,  after  proving  a 
],Qdgment  against  Lamar  for  one  hundred  and  forty-seven  dol- 
lam  and  six  and  one  fourth  cents  damages,  and  twenfy-one> 
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dollars  and  six  and  one  fourth  cents  costs,  offered  in  eyidenee 
an  execution  for  one  hundred  and  forty-seTcn  dollars  and  six 
and  a  fourth  cents  debt,  and  twenty-one  dollars  and  six  and 
oue  fourth  cents  costs,  to  which  the  defendant  objected  for 
variance,  whereupon  the  court  permitted  the  plaintiff  to  amend 
the  execution  by  striking  out  the  word  "  debt"  and  inserting  the 
word  **  damages,"  and  then  to  read  the  execution  to  the  juiy,  to 
which  the  defendant  excepted.  The  defendant  offered  in  evi- 
dence a  certain  fee-bill  against  Lamar,  put  in  his  hands  as 
sheriff  for  collection  before  the  plaintiff^s  execution,  with  a 
return  thereon  showing  that  he  had  levied  said  fee-bill  on  a 
horse  belonging  to  Lamar,  and  sold  the  same,  etc.  The  levy 
appearing  to  have  been  madQ  ninety  days  after  the  date  of  the 
fee-bill,  the  plaintiff  objected  to  tihe  evidence,  and  it  was  ex- 
cluded, to  which  the  defendant  excepted. 

Verdict  and  judgment  for  the  plaintiff  for  one  hundred  and 
fifty-five  dollars  and  fifty-five  cents,  from  which  the  defendant 
appealed. 

Baker  and  Breese,  for  the  appellant. 

Orani,  contra. 

By  Court,  Smith,  J.  The  appellant  relies  on  the  following 
points  for  a  reversal  of  the  judgment  of  the  court  below: 

1.  The  error  as  alleged  in  sustaining  the  demurrer  to  the 
second  and  third  pleas  of  the  defendant  in  the  court  below; 

2.  The  variance  between  the  execution  given  in  evidence 
on  the  trial  and  the  one  described  in  the  declaration,  and  suf- 
fering the  same  to  be  amended  and  given  in  evidence  to  .the 
jury; 

3.  That  the  fee-bill  offered  in  evidence  ought  not  to  have 
been  rejected; 

4.  The  omission  of  damages  in  the  conclusion  of  the  declar- 
ation of  the  plaintiff. 

There  is  little  difficulty  in  deciding  on  the  questions  arising 
under  the  demurrer.  An  essential  ingredient  is  wanting  in  the 
first  plea  to  constitute  it  a  good  one.  In  no  part  of  it  does  the 
defendant  aver  that  he  used  any  exertion  or  diligence  to  ascer- 
tain what  chattels  or  estate  the  defendant  in  the  execution  had, 
nor  whether  he  made  the  least  inquiry  in  relation  thereto.  We 
cannot  doubt  that  it  is  the  duty  of  an  officer  to  whom  an  execu- 
tion is  directed  and  delivered,  to  make  at  least  reasonable  exer- 
tions to  levy  the  same  on  the  property  and  estate  of  the  debtor, 
and  that  if  he  is  guilty  of  gross  negligence  in  this,  he  is  liable. 
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The  mere  want  of  knowledge  of  the  debtor's  having  estate  or 
effects^  or  an  ayerment  that  the  plaintiff  did  not  point  out  the 
estate  or  effects  of  the  debtor  to  him  on  which  to  levy,  is  not 
aofficient  to  excuse  him.  The  demurrer  was  therefore  properly 
sustained.  Equally  correct  was  the  sustaining  of  the  demurrer 
to  the  second  plea. 

The  liability  of  the  sheriff  for  his  negligence  had  attached  be- 
fore the  issuing  of  the  capias  ad  acUisfaciendum,  and  whether  the 
voluntary  discharge  of  the  defendant  therefrom  operated  as  a 
satisfaction  of  the  creditor's  judgment  or  not  it  could  not  take 
away  the  creditor's  remedy  against  the  sheriff,  for  his  miscon- 
duct was  in  no  way  affected  by  such  discharge.  The  plea  was, 
then,  a  defective  defense,  and  wholly  immaterial. 

The  second  point  of  variance  is  not,  in  our  judgment,  tenable. 
The  court  had  the  right  to  suffer  the  amendment  to  be  made,  it 
being  a  mere  clerical  error,  and  the  variance  was,  even  without 
such  amendment,  unimportant;  because  the  description  of  the 
ladgment-record  set  out  in  the  declaration  was  only  an  induce- 
ment to,  and  not  the  gist  of  the  action.  Numerous  authorities 
may  be  found  of  adjudged  cases,  supporting  this  doctrine. 

On  the  t^d  point,  relative  to  fee-bills,  the  same  rules  are  to 
^vem  as  in  cases  of  execution.  They  are  declared  by  the  stat- 
ute creating  them  to  have  the  force  and  effect  of  an  execution, 
and  ore  to  be  returned  in  the  same  manner.  The  ninety  days 
having  expired  before  the  levy  under  the  fee-bill,  it  was  neces- 
sarily fundus  officio,  and,  consequently,  the  levy  void.  It  was 
then  properly  rejected. 

The  objection  under  the  last  point  ought  to  have  been  taken 
advantage  of  in  the  court  below.  It  is  merely  and  purely  tech- 
nical, and  even  then,  it  might  be  questioned  whether  the  dam- 
ages in  the  recital  of  the  declaration,  as  appears  in  the  record, 
has  not  cured  the  error,  if  it  were  one  available  in  the  court 
below.  The  judgment  of  the  circuit  court  is  affirmed  with 
costs. 

Judgment  affirmed. 

DiLiGBVCB  IN  Making  Levy. — "An  officer  is  boand  to  exereiie  ordinary 
and  reasonable  diligence  in  execating  writs:  Trigg  v.  McDonald^  2  Hamph. 
386;  Barnes  ▼.  TJtompton,  2  Swan,  313.  What  constitutes  such  diligence  is 
•  question  of  fact  for  the  jnry:  Finnigan  v.  Jarvi$,  8  U.  C.  Q.  B.  210;  and 
to  assist  them  iu  the  solution  of  this  question  the  jury  must  consider  all  the 
fftets  attending  each  particular  case.  Among  the  most  material  of  the  facts 
tirns  to  be  considered  are  the  information  which  the  officer  actually  pos- 
the  means  by  which  this  information  would  have  been  extended,  the 
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pnes  of  other  official  duties,  and  the  yaiious  hindrances  which,  withoot  his 
£aolt,  may  have  impeded  his  progress.  The  issue  most  frequently  to  be 
tried  in  actions  against  officers  for  not  levying  is  this:  Did  the  defendant  in 
execution  have  property  of  which  the  officer,  by  the  exercise  of  reasonable 
dUigenoe,  could  have  had  knowledge,  and  upon  which  a  seizure  could  have 
been  made?  No  doubt  a  prudent  plaintiff  would,  on  delivering  the  writ  to 
the  officer,  take  pains  to  inform  him  where  property  subject  to  the  writ  oonld 
be  found,  and  would  at  all  times  oo-operate  with  the  officers  in  their  attempts 
to  execute  the  writ*  The  plaintiff  who  pursues  this  course  places  the  officer 
in  such  a  position  that  his  failure  to  at  once  proceed  to  levy  gives  rise  to  a 
presumption  of  negligence.  But  the  plaintiff  is  not  bound  to  pursue  this 
course.  He  need  only  place  the  writ  in  the  officer's  hands  for  service.  The 
officer  must  then  make  reasonable  search  and  inquiry.  If  such  seardi 
and  inquiry  would  have  discovered  property,  their  omission  cannot  be  ex- 
cused by  showing  that  the  plaintiff  neglected  to  point  out  anything  upon 
which  a  levy  could  be  made:  Huiehings  v.  i^tt^ton,  6  U.  C.  0.  P.  462;  Ftikar 
V.  Oordan,  8  Mo.  386;  TomUnmm  v.  ^oioe,  Hill  ft  D.  410;  BeU  v.  Commoii- 
toto^  1  J.  J.  Marsh,  551;"  Freeman  on  Executions,  sec  252.  The  doctiJiie 
of  the  principal  case  on  this  point  is  approved  and  followed  in  Jhmlap  v. 
Berry,  4  Scam.  827.  No  peril  or  danger  of  subjecting  himself  to  an  action 
will  excuse  an  offioer  with  an  execution  in  his  hands  from  making  a  levy  if 
by  reasonable  effort  he  can  discover  property  in  his  ooonty  helnnging  to  the 
defendant:  Pike  v.  Cohm,  67  BL  227. 

Thb  0]fX88iON  or  THB  Amoukt  ov  Damaabs  in  a  declaration  will  not 
vitiate  it:  MaUrngfyy,  Darwin^  23  IlL  618.  It  is  too  late  after  verdict  ts 
raise  such  an  objection  if  the  body  of  the  declaration  discloses  a  daim  foi 
damages  eToeeding  the  amount  of  the  verdict:  Bttrei  ▼.  ITnyM^  18  Id.  5091 
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Boston  v.  Dodge. 

[1  Blaokwomd,  19.) 

A  FjiOMiu  TO  Pat  job  IxFBOVXiaEim  made  by  the  pkiatiff  upon  gtrnm^ 
mmkt  land  wliioh  the  defendant  porohaaed  from  the  United  States  aftei 
the  improvements  were  erected,  is  nudum  paektm^  and  will  not  sapporl 
an  action  on  such  pronuse,  although  in  oonseqnenoe  thereof  the  plaintiff 
surendexed  the  possession  to  the  defendant. 

Wbtt  of  Ebbob.  Assumpsit  for  work  and  labor;  plea,  the 
general  issae.  The  evidence  produced  at  the  trial  was  that  the 
plaintiff  had  made  improvements  on  land  belonging  to  the 
United  States,  which  land  the  defendant  afterwards  purchased 
of  the  government;  that  the  plaintiff  was  in  possession  of  the 
premises,  and  upon  defendant's  promise  to  pay  him  eighty 
dollars  for  the  improTcments,  surrendered  the  same  to  the  de- 
fendant. A  demurrer  to  this  evidence  was  interposed,  and 
upon  joinder,  judgment  was  rendered  for  the  plaintiff. 

Moore,  for  the  plaintiff. 

Dewey,  contra. 

SooTT,  J.*  The  case  as  it  is  now  before  us,  is  suspended  on 
the  solution  of  this  single  question,  was  the  promise  of  Dodge 
such  an  undertaking  as  would,  agreeably  to  the  rules  of  law, 
support  an  action  of  assumpsit  ?  To  answer  this  question  cor* 
rectly,  it  is  necessary  to  inquire  into  the  consideration  for  which 

*The  jndgw  of  11m  rapreme  ooiirt  of  Indians  dnxlng  the  p«iod  oorsred  hj  ib«se  d»> 
dfllons  wore  JmmM  Soott,  JeMO  L.  Holxn«n,  and  laaao  BUdcf  ord.  The  Judge  last  named 
was  appointed  Sept.  10,  1817,  in  the  place  of  John  Johnaon,  who  died  in  Taoation  pre- 
oeding  the  December  tenn  of  1817. 
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the  promifle  was  made.  The  work  and  labor  done  and  per* 
formed  on  the  land,  is  set  out  by  the  plaintiff  as  the  considera- 
tion of  this  promise,  and  he  alleges  that  in  consequence  of  the 
improvement,  the  land  was  rendered  more  Taluable^and  there- 
fore as  the  defendant  enjoyed  the  benefit,  he  ought  to  pay  for 
the  labor.  Had  the  improTement  been  made  at  the  instance 
and  request  of  the  defendant  after  he  purchased  the  land,  this 
position  would  no  doubt  be  correct,  but  the  fact  in  evidence 
is  otherwise.  The  improvement  was  made  while  the  land  re- 
mained public  property.  The  United  States  had  the  land  for 
sale,  and  it  will  not  be  denied  that  they  had  a  right  to  sell  it» 
with  whatever  improvement  was  on  it,  and  to  put  the  pur- 
chaser in  possession,  without  obtaining  the  consent  of  Boston^ 
or  making  him  any  remuneration  for  his  improvement.  Dodge 
purchased  the  land  of  the  United  States,  and  not  of  Boston;  he 
purchased  it  in  the  situation  in  which  it  was  at  the  date  of  the 
entry;  he  paid  for  the  land  and  all  the  profits  and  appurte- 
nances thereunto  belonging.  If  the  improvement  was  a  benefit 
to  any  owner,  it  was  to  the  United  States,  who  were  the  owners 
at  the  time  the  improvement  was  made.  But  it  is  contended 
that  Dodge  made  a  contract  with  Boston  for  possession  of  the 
premises,  and  is  bound  to  pay  agreeably  to  his  promise.  The 
insufficiency  of  this  position  is  plain  from  this  consideration; 
Dodge  was  entitled  to  possession  from  the  moment  he  became  a 
purchaser,  and  Boston  could  have  no  legal  claim  against  him 
for  giving  up  that  which  was  the  property  of  Dodge.  Boston 
had  no  estate  to  dispose  of.  Had  he  previously  to  the  sale 
obtained  possession  by  a  permit,  under  the  law  of  the  United 
States,  he  could  have  been  considered  as  no  more  than  a  tenant 
ut  will;  and  of  course  as  the  sale  determined  that  estate,  he 
would  in  that  case  have  been  bound  to  give  up  the  possessioii 
to  the  purchaser;  and  if  Dodge  had  promised  him  anything  for 
possession,  the  promise  would  not  have  supported  an  action.  But 
there  was  no  attempt  made  to  prove  that  Boston  ever  pretended 
to  hold  i^osscssion  under  a  permit.  He  had  nothing  but  a  tor- 
tious possession  which  he  was  at  all  times  bound,  both  by  the 
rules  of  law  and  common  honesty,  to  yield  up  to  the  lawful 
owner;  aud  if  the  owner  under  such  circumstances  promised  to 
pay  him  anything  it  was  to  all  intents  and  purposes  nudwa% 
pactum  unde  non  oritur  actio. 

By  GouBT.    The  judgment  is  affirmed,  with  costs. 


Nov.  1820.]  GoNNEB  V.  New  Albakt.  207 

Conner  v.  New  Albany. 

U  BX.ACXVOBD,  88.] 

For  an  Injukt  to  thb  Strkbts,  the  preddent  and  trnsfceei  of  an  inoorpo- 
rated  town  have  not  such  a  poeaesaion  as  will  enable  them  to  fnaintain  aa 
action  of  trespass,  quare  clauntm/regit, 

£bbob  to  the  oircoit  court.    The  opinion  states  the  case. 

Nelson,  Hunst  and  Moore,  for  the  plaintiff. 

Dewey  and  Howk,  contra. 

HoLMAN,  J.  We  learn  from  the  record  in  this  case  that  the 
president  and  trustees  of  New  Albany  commenced  an  action  of 
trespass  in  the  circuit  court  against  Conner,  in  which  issue  was 
joined  on  the  plea  of  not  guilty,  and  a  Terdict  and  judgment 
were  rendered  for  the  plaintiffs.  The  only  evidence  of  trespass 
was  that  of  digging  up  the  soil,  so  as  to  form  a  road  across  one 
of  the  streets  in  said  town.  On  this  evidence  the  circuit  court 
instructed  the  jury,  that  the  president  and  trustees  of  the  town 
of  New  Albany,  had  a  right  to  maintain  the  action  by  virtue  of 
the  qualified  possession  which,  by  law,  they  had  in  the  streets 
of  the  town.  To  which  opinion  of  the  court  Conner  excepted; 
and  which  opinion  is  the  only  error  complained  of  in  the  case. 
A  slight  attention  to  the  natuie  of  a  public  street,  and  examina- 
tion of  the  powers  of  a  town  corporate,  will  enable  us  to  deter- 
mine this  question.  A  street  in  a  town  is  a  public  highway. 
It  is  a  subject  of  common  use,  and  not  of  exclusive  possession; 
an  incorporeal  hereditament,  in  which  all  persons  possess  equal 
right,  the  right  of  passing  over  it;  and  is,  in  its  nature,  incapa- 
ble of  being  reduced  into  possession.  But  it  is  a  subject  of 
government,  and  the  government  of  it  is  by  the  act  regulating 
the  incorporation  of  towns,  placed  in  the  hands  of  the  corpora- 
tion. They  have  the  power  to  keep  it  in  repair,  to  remove  nui- 
sances, etc.;  but  this  power  is  no  more  than  a  supervisor  posses- 
ses over  a  common  highway,  and  is  certainly  of  a  very  different 
nature  from  a  possession,  either  absolute  or  qualified.  Conse- 
quently, no  possessory  right  exists  in  the  corporation  by  which 
the  action  can  be  supported:  see  Connor  v.  The  FreMeni  and 
Trwstees  of  New  Albany,  Nov.  Term,  1819.  Works  of  use  or 
ornament  erected  in  the  streets  by  the  corporation,  are  of  a 
different  nature,  and  depend  on  different  principles;  and,  con- 
sequently, present  no  argument  which  can  affect  this  case.  It 
follows,  of  course,  that  the  opinion  of  the  circuit  court  is  incor- 
rect. 
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By  GouBT.    The  judgment  is  reversed,  and  the  verdict  set 
aside,  vntii  costs.    Oause  remanded,  etc. 


That  no  one  can  maintain  trespaas  who  did  not  have  either  the 
or  right  to  the  possession  at  the  time  of  the  injoiy  is  a  principle  reoogniced 
in  Putnam  ▼.  Wyley,  6  Am.  Bee  346;  and  Carson  ▼.  NMet,  6  Id.  554. 

Highways  or  Streets. — ^The  property  in  a  highway  or  street  nsuaQy 
remains  in  the  owner  of  the  fee,  snhject  to  the  easement  of  the  pnUio,  and 
where  such  is  the  case,  he  can  sustain  trespass:  2  Waterman  on  Trespass, 
sec.  692.  For  an  ohstmction  to  a  street  or  highway,  the  commissioners  of 
the  town  who  never  had  the  freehold  estate  therein,  oannot  maintMW  a  pri- 
vate action  to  recover  damages,  the  proper  remedy  is  by  indiotment  for  a 
musanoet  OcmmiMomien  v.  Ta^lory  1  Am.  Bea  647. 


Gallion  V.  McGaslin. 

[1  Blaodobd,  91.J 

A  FuBCHAHEB  SAVUTO  NoTicB  of  a  prior  eqnitaUe  title  befion  ihB  payment 
of  the  pnrchase-money  or  the  execntion  of  the  deed  oannot  hold  the  land 
against  sach  title. 

KonoB  Qrnsir  by  the  Tenant  in  possession  under  the  claimant  of  an  equit- 
able title,  is  as  available  against  the  purchaser  as  if  given  by  the  claim- 
ant himsell 

Pbecbdencb  nr  Tdcb  gives  the  advantage  in  ri|^t  in  cases  of  ^^nnfliAtii^ 
equitic 


Appeal  from  the  circuit  court.  Bill  in  equity  to  obtain  the 
legal  title  to  a  certain  tract  of  land.  The  opinion  states  the 
case. 

CasweU,  for  the  appellant. 
Lane,  for  the  appellee. 

Blagefobd,  J.  There  is  much  difBcully  in  undexstanding  this 
cause  from  a  view  of  the  record.  The  answer  cannot  be  rec- 
onciled with  the  depositions,  and  the  depositions  themselTes 
are  at  variance  with  each  other.  The  following,  however,  is 
believed  to  be  a  correct  state  of  the  case.  In  March,  1816, 
Henry  McCaslin  purchased  a  town  lot,  in  Brookville,  from 
Thomas  Clark,  for  a  valuable  consideration;  a  penal  bond  was 
given  by  Clark,  conditioned  for  the  execution  of  the  deed  a 
short  time  afterwards;  and  the  purchaser  entered  into  posses- 
sion. About  a  year  after  McCaslin's  purchase  and  possession, 
Nathan  D.  Gallion  bought  the  same  lot  of  Clark,  paid  a  part  of 
the  purchase-money,  and  took  a  bond  conditioned  for  a  titla^ 
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without  any  notice  of  the  prior  incumbrance.  While  a  con- 
siderable part  of  the  purchase-money  remained  unpaid  by  Gal- 
lioD,  and  before  the  execution  of  the  deed  to  him  from  Clark 
for  the  premises  in  dispute,  Gallioa  was  informed  by  one  Allan 
Bamsay,  that  the  lot  belonged  to  McCaslin,  who  had  bought 
and  paid  for  it;  and  by  William  Hemdon,  the  tenant  in  posses- 
sion, that  the  lot  was  claimed  by  McCaslin,  under  whom  he 
occupied.  After  this,  Gallion  and  Clark  prevailed  upon  Hem- 
don to  give  up  the  premises;  and  Gallion  entered  into  posses- 
sion. The  next  day  after  the  information  of  McCaslin's  claim 
had  been  given  to  Gallion,  he  hurried  away  and  obtained  from 
Clark  the  legal  title  for  the  lot  in  question.  McCaslin  filed  a 
bill  in  chancery,  and  had  a  decree  in  the  court  below,  from 
which  Gkdlion  has  appealed  to  this  court. 

The  title  bond  upon  which  the  complainant  below  founded  his 
claim,  was  certainly  an  equitable  lien  on  the  property;  and  if 
the  defendant  purchased  with  a  knowledge  of  that  incumbrance, 
he  must  lose  the  cause:  3  Atk.  238.  On  the  contrary,  if  he  is 
an  innocent  purchaser  for  a  fair  consideration;  if  he  paid  his 
money  and  received  his  deed,  without  sufficient  notice  of  such 
prior  right,  his  title  cannot  be  impeached  either  at  law  or  in 
equity:  1  Eq.  Cas.  Abr.  333.  The  bill  charges  the  sale  and 
conveyance  by  Clark  to  Gkillion  on  the  nineteenth  of  March, 
1817;  and  alleges  that  Gallion  at  that  time,  and  before  such 
purchase,  had  full  knowledge  of  the  complainant's  right.  The 
answer  states,  that  the  defendant  purchased  on  or  about  the 
ninth  of  March,  1817,  paid  part  of  the  purchase-money,  and 
received  from  Clark  a  title  bond;  and  that,  at  the  time  of  the 
purchase,  he  had  no  knowledge  of  any  prior  incumbrance.  It 
admits  the  information  of  Bamsay  on  the  eighteenth  of  March, 
1817;  and  says  that  Clark,  for  the  first  time,  on  the  nineteenth 
of  March  following,  told  the  defendant  something  about  Mc- 
Caslin's claim,  which  he  declared  to  be  forfeited.  Now,  what  is 
here  set  out  in  the  answer  may  be  all  true,  that  the  defendant 
knew  nothing  about  the  incumbrance  on  or  about  the  uinth, 
when  he  made  his  contract;  that  Bamsay  told  him  on  the  eight- 
eenth, and  that  Clark  did  not  tell  him  till  the  nineteenth;  and  yet, 
at  the  same  time,  he  might  have  received  from  a  hundred  other 
persons,  dear  and  undoabted  notice  of  the  complainant's  equity, 
before  the  execution  of  the  deed.  The  charge,  therefore,  in  the 
bill,  of  the  defendant's  knowledge  of  the  complainant's  ripht, 
at  and  before  the  sale  and  conveyance  on  the  nineteenth  of 
Uarch,  1817,  is  nowhere  denied  in  the  answer;  and,  so  far  as  • 
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Bamsaj's  infonnation  goes,  is  expressly  admitted.  Besides, 
before  the  execution  of  the  deed,  or  the  payment  of  a  consid- 
erable part  of  the  purchase-money,  the  defendant  had  been 
told  by  the  tenant  in  possession,  that  he  rented  of  the  com- 
plainant, who  claimed  the  property.  Here  was  not  only  notioe 
of  a  tenancy*  but  fair  notice  by  the  tenant  of  his  lessor's  claim. 
Hemdon  may  be  considered  as  the  agent  of  McCaslin;  and 
notice  given  by  an  agent  is  as  effectual  as  if  given  by  the  princi- 
pal himself.  The  tenant  refused  over  and  over  again  to  give 
up  the  possession;  and  he  could  not,  at  last,  be  prevailed  on 
by  Gallion  and  Clark  to  do  so,  until  they  had  obligated  them- 
selves by  bond  to  indemnify  him  against  his  lessor  for  any  dam- 
ages he  should  sustain  by  such  a  breach  of  trust.  After  all 
this,  we  cannot  but  believe  that  the  defendant  had  sufficient 
knowledge  of  the  complainant's  title  to  put  him  on  inquiiy 
about  it,  before  he  completed  his  purchase. 

Let  us  next  examine,  whether  this  notice  was  given  to  the 
defendant  in  time  to  render  it  obligatory.  But  a  small  part  of 
the  consideration-money  had  as  yet  been  paid.  The  conaiden^ 
tion  was  five  hundred  dollars;  of  which  only  one  hundred  and 
fifty  dollars  were  paid  at  the  time  of  the  contract.  For  the 
balance,  the  defendant  gave  Clark  a  title  bond  for  a  lot  in 
Brookville,  valued  at  two  hundred  dollars,  and  his  note  for  one 
hundred  and  fifty  dollars.  Before  the  defendant  complied  with 
the  condition  of  his  bond  by  making  a  deed  for  the  lot,  and 
before  he  paid  the  note  of  one  hundred  and  fifty  dollars,  he 
had  received  the  notice  of  the  complainant's  claim  to  the  prop- 
erty. Independently,  however,  of  the  circumstance,  that  so 
small  a  part  of  the  purchase-money  h&d  been  really  paid  pre- 
viously to  the  notice,  there  is  another  fact  in  the  case  that  must 
put  it  to  rest.  It  is  not  denied  by  the  answer,  and  is  expressly 
proved,  that  the  notice  of  this  outstanding  right  had  been 
given  to  the  defendant,  before  the  execution  of  the  deed  to  him 
by  Clark. 

In  the  case  of  Wigg  v.  Wigg^  1  Atk.  384,  it  is  determined 
that  although  a  purchaser  does  not  know  of  an  incumbrance 
before  he  pays  his  money,  yet  if  he  knows  it  before  the  deed  is 
executed  it  affects  him  with  notice.  This  case  is  directly  against 
the  defendant:  See,  also,  18  Yin.  Abr.  115.  Take  it  for 
granted  that  the  defendant  had  fairly  obtained  an  equitable 
title  without  any  knowledge  of  the  defendant's  equity;  at  that 
time  the  parties  stood  upon  equal  ground  as  to  the  nature  of 
.  their  claims,  and  the  right  of  the  complainant,  being  the  elder. 
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vas  entitled  to  the  preference.     But  it  is  contended  that  the 
defendant  went  en  and  procured  the  legal  title,  and  thus  ob« 
tained  an  advantage  which  ought  not  to  be  taken  from  him.     It 
IB  true  the  purchase-money  was  afterwards  paid,  and  the  title 
perfected;  and  had  this  been  done  before  notice  of  McCaslin's 
claim  the  defendant  would  have  been  perfectly  safe.     But  the 
fact  is  otherwise.     Gallion  had  nothing  but  an  equitable  lien 
before  notice.    Every  step  he  afterwards  took  towards  getting 
the  possession  and  conveyance  was  fraudulent  and  void.     The 
cases  of  getting  in  any  old  incumbrance  to  protect  a  subse- 
quent claim  do  not  apply.     For  example,  a  third  mortgagee 
may  buy  in  the  first  mortgage,  and  thus  get  an  advantage  over 
the  second.    Here  is  no  injury.    The  second  mortgagee  is  de- 
prived of  no  benefit  to  which  he  was  entitled.    Neither  the 
second  nor  the  third  mortgagee  had  any  claim  to  the  first 
mortgage.    Each  of  them  had  the  same  privilege  of  buying  it 
in,  and  thus  obtaining  any  benefit  under  it  to  which  ifc  was 
originally  entitled.     But  in  the  present  case  McCaslin  had  the 
prior  equitable  right  to  the  legal  title  from  Clark;  and  after 
Oallion  had  notice  of  it,  his  endeavor  to  procure  that  title,  and 
thus  divest  McCaslin  of  his  claim  was  unjustifiable.     The  de- 
fendant knowingly  attempted  to  destroy  the  complainant's  prior 
and  therefore  superior  equitable  right,  by  strengthening  the 
younger  and  inferior  one  of  his  own  by  procuring  the  legal  title 
from  Clark,  to  which  the  complainant  was  best  entitled.     In 
such  proceedings  the  defendant  cannot  be  protected  in  a  court 
of  equity.     We  must  put  out  of  view  everything  done  by  him 
after  notice.    Before  that  time  each  of  the  parties  had  an  equi- 
table claim,  and  neither  of  them  had  anything  more.     In  that 
fdtuation  of  their  controversy  there  is  but  one  way  to  determine 
between  them.     Whoever  first  acquired  his  right  must  have  the 
property;  for,  in  case  of  conflicting  equities,   precedency  of 
time  gives  the  advantage  in  right:  1  Bibb,  52B.     We  are  of 
opinion  that  at  the  time  the  defendant  received  information  of 
a  prior  incumbrance  Le  was  bound  to  stop  and  inquire  into  it; 
and,  after  satisfying  himself  of  its  existence,   to  retrace  his 
steps.     Instead  of  doing  so,  however,  we  find  him,  after  tljis 
notice,  combining  with  Clark,  and  assisting  him  in  inducing  the 
tenant  of  the  complainant  to  give  up  possession.     We  see  him» 
after  this  notice,  hastening  to  the  house  of  Clark  to  procure 
from  him  the  legal  title.     Under  these  circumstances,  the  court 
cannot  but  consider  the  defendant  a  mala  fide  purchaser,  whose 
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dUtims  to  tfao!  pfcfperty  in  qaestioQ  must  yield  to  the  prior  equi- 
table sight  of  the  complainant. 
Tli»>  ooart  eatored  a  decree  in  favor  of  the  complainant. 


lOTonci  OT  SJ&ORXr  Yicss  obtained  at  any  time  before  the  payment  of  the 
p«rcliaBe*money  will  bind  tiie  pnrohaser;  he  cannot  be  proteoted  aa  a  pa»- 
«haeer  withont  notioe:  Ereeman  on  Exeentions,  sea.  di4;  Boteman  v.  Miller, 
U  la  297;  Palmer  v.  WUliamM,  24  Mich.  328;  Haughwoul  v.  Murphy,  21 
K.  J.  £q.  118;  KiUeridge  v.  Chapman,  36  Iowa,  348;  ^cum  v.  Frederick,  32 
Tex.  294.  "In  fkct,  the  mere  parting  with  valne  seems  not  to  be  sofficienl 
The  whole  eonsidetation  agreed  to  be  paid  mnst^  aooording  to  the  majority 
«l  the  cntluiritias^  have  been  paid  be£ofe  notice.  This  role  ia  oadoiibtedly 
harsh,  and  a.  disposition  ia  evident  where  part  of  the  consideration  is  paid 
before  notice  to  protect  the  purchaser  pro  iarUo,^*  Freeman  on  Exeentiotts, 
sec  344.  In  Fessler^s  appeal',  75  Pa.  St.  483,  it  appeared  tiiat  one  thousand 
dbOars  had  been  paid  on  a  contract  for  the  purchase  of  land  before  notioe  of 
piajntifra  chim:  was  received.  To  the  extent  of  the  som  paid  the  purchaser 
waa  held  to  be  protected.  The  efieet  of  the  discovery  of  an  incumbrance 
after  the  purchaser  had  paid  part  of  the  price  was  considered  by  Wslker,  J., 
speaking  for  the  court  in  Baldwin  ▼.  Sager,  70  HL  503,  507.  He  says:  "It 
Ims  been  frequently  held  that  payment  of  a  part  of  the  pupohaso  money, 
althoQj^  not  sufficient  to  invest  the  purchsaer  with  the  character  of  a  6oiia 
^UU  purchaser,  aa  regards  the  estate  purchased,  does  give  him  the  right  to 
invoke  the  aid  of  the  equitable  principle,  that  he  who  claims  equity  must  do 
«qnity,  and  require  reimbursement  from  the  rightful  owner,  of  iJl  moneys 
paid  before  notice,  as  a  condition  to  granting  the  first  purchaser  or  incun- 
branoerrelief:  F(m«< v. ifartif^ 3 Serg.&B. 423;  .&/2cu v. irc(7artAey,  10 Watta 
«7;  Juoenal  t.  Jaeluon,  2  Harris,  519;  Uhrich  v.  Btek,  LL  636;  4  Id.  499. 
The  same  court  also  holds  that  the  expenditure  of  money  on  the  premises  in 
their  improvement  by  the  purchaser,  when  no  portion  of  the  purehasn  money 
has  been  paid,  if  done  before  notice,  entitles  the  vendee  to  the  same  rights: 
Mogus  V.  Vamer,  6  W.  A  S.  469.  And  it  seems  that  protection  will  be  given 
in  some  form  for  aU  payments  and  improvements  made  before  notice^ 
although  payment  in  full  may  be  required  to  constitute  a  good  bar  by  plea 
to  the  bill:  Farma^s  Loan  and  Trust  Co,  v.  Maltby,  8  Paige,  361;  Eoerts  v. 
Agnes,  4  Wis.  343;  Flagg  v.  Mann,  2  Sumn.  486." 

Other  decisions  asserting  that  a  purohaser  who  pays  part  of  the  oonsidera- 
tion-money  before  notice  will  be  protected  pro  tanto  are:  Hardin  v.  Harrmg* 
ion,  11  Bush.  367;  Ilaughwout  v.  Murphy,  21  N.  J.  Eq.  118;  KiUeridge  ▼. 
Chapman,  36  Iowa,  348;  Digby  v.  Jones,  67  Mo.  104;  JeweU  v.  Palmer,  11  Am. 
Dec  401 ;  Fraim  v.  Frederick,  32  Tex.  294.  The  payment  of  the  consideratian  in 
negotiable  notes,  which  have  passed  into  the  hands  of  a  third  person,  ia  con- 
aidered payment  of  "value*'  so  as  to  protect  the  purohaser  without  notioe: 
KiUeridge  v.  CJmpman,  supra;  Digby  v.  Jones,  supra;  Partridge  v.  C%ap- 
man,  81  HL  137;  Baldwin  v.  Sager,  70  Id.  503.  The  protection  accorded  to 
a  bona  fide  purohaser  for  value  will  not  be  given  to  one  to  get  the  land  at 
•  grossly  inadequate  price;  he  must  have  paid  a  fair  oonaadsntiont  though 
nat  necasssnly  tim  full  vahie:  Worthy  x.  CaddeU^1^'^.(X9SL 
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Clark's  Case, 

[1  BhkOKwasD,  1S2.] 

OofVXKUSTa  lOK  FSBSOHAL  fisBVTOS  caimot,  as  agemnl  nde,  be  tpeoificalfy 
enforoed,  either  «t  eommoo  law  or  by  staitiite.  The  oeee  ef  appwotioea 
depends  on  paraatal  anthority;  that  of  aoldien  .tsd  mUfln  en  iMBtJooal 

Ivnc — ^Where  a  free  negro  woman  over  the  age  of  twenty-one  yean  bonnd 
herself  by  indenture  in  this  state,  for  a  valuable  consideration,  to  serve 
the  obligee  as  a  menial  for  twenty  years,  it  was  held  tiiat  a  spe> 
cifio  performance  of  the  oontraet  could  not  be  enf oroed,  and  that  upon  • 
writ  of  habeas  corpus  she  was  entitled  to  be  discharged  from  onstody. 

Tbat  SsEViCB  IS  Involuksibt,  within  the  meanmg.of  tiha  oQDstitiiiioB«  is 
shown  by  the  application  to  be  discharged  on  habeas  carpna. 

A^  Indentubx  £zxcutsj>  bt  a  Nxoro  or  mulatto  out  of  the  state  of  In- 
diana, is  considered  void  in  that  state,  and  can  neither  be  specifically 
enforced  nor  made  the  foundation  of  an  action  for  damages. 

Appeal  from  the  circuit  court.    The  opinion  atatiw  tiJM  oaao. 

Dewey,  for  the  appellant. 
CaU,  contra. 

HoucAN,  J.  In  obedience  to  a  writ  of  habeas  corpus  issued 
by  the  Knox  circuit  court,  G.  W.  Johnston  brought  before  that 
court  the  body  of  Mary  Clark  (a  woman  of  color),  said  to  b» 
illegally  detained  by  him,  and  assigned  as  the  cause  of  her  de« 
tention  that  she  was  his  servant  by  indenture  executed  at  Yin- 
cennes,  in  this  state,  on  the  twenty-fourth  of  October,  18^1'6; 
which  indenture  is  set  out  in  the  return,  regularly  executed  and 
aclcnowledged,  by  which  the  said  Mary  (being  a  free  woman), 
voluntarily  bound  herself  to  serve  him  as  an  indented  servant 
and  housemaid  for  twenty  years.  This  cause  of  detention  was 
deemed  sufficient  by  the  circuit  court,  and  the  said  Mary  re- 
manded to  the  custody  of  the  said  Johnston.  Bhe  has  appealed 
lo  this  court. 

This  application  of  Mary  Clark  to  be  discharged  from  het 
state  of  servitude,  clearly  evinces  that  the  service  she  renders  to 
the  obligee  is  involuntary ,  and  the  constitution  having  determined 
that  there  shall  be  no  involuntary  servitude  in  this  state,  seems 
at  the  first  view  to  settle  this  case  in  favor  of  the  appellaxvt. 
But  a  question  still  remains,  whether  her  service,  though  invol- 
untary in  fact,  shall  not  be  considered  voluntary  by  operation  of 
law,  being  performed  under  an  indenture  voluntarily  executed. 
This  indenture  is  a  writing  obligatory.  The  clause  in  tha^ 
BeTentih  section  of  the  eleventh  article  of  the  constitution  tbab 
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provides  that  no  indenture  hereafter  executed  by  any  negro  or 
mulatto  without  the  bounds  of  this  state  shall  be  of  any  validity' 
within  this  state,  has  no  bearing  on  it.  An  indenture  executed 
by  a  negro  or  mulatto  out  of  this  state  is  by  virtue  of  this 
provision  utterly  void,  and  can  be  set  up  neither  as  a  demand 
for  the  services  therein  specified,  nor  as  a  remuneration  in  dam- 
ages for  a  non-performance.  But  the  constitution  having  con- 
firmed the  liberty  of  all  our  citizens,  has  considered  them  as 
possessing  equal  right  and  ability  to  contract,  and  without  any 
reference  to  the  color  of  the  contracting  parties,  has  given  equal 
validity  to  all  their  contracts  when  executed  within  the  state. 
We  shall  therefore  discard  all  distinctions  that  might  be  drawn 
from  the  color  of  the  appellant,  and  consider  this  indenture  aa 
a  writing  obligatory,  and  test  it  in  all  its  bearings  by  the  prin- 
ciples that  are  applicable  to  all  cases  of  a  similar  nature.  It  is 
a  covenant  for  personal  service,  and  the  obligee  requires  a  spe- 
cific performance. 

It  may  be  laid  down  as  a  general  rule,  that  neither  the  com- 
mon law  nor  the  statutes  in  force  in  this  state  recognize  the  co- 
ercion of  a  specific  performance  of  contracts.  The  principal, 
if  not  the  only,  exceptions  to  this  general  rule  are  statutory  pro- 
visions, few,  if  any,  of  which  are  applicable  to  this  state,  and 
none  of  them  have  any  bearing  on  this  case.  Apprentices  are 
compellable  to  a  specific  performance  of  the  articles  of  appren- 
ticeship, but  their  case  rests  on  principles  of  a  different  nature. 
They  are  not  considered  as  performing  a  contract  of  their  own, 
but  acting  in  conformity  to  the  will  of  those  whose  right  and 
•duty  it  was  to  exact  obedience  from  them.  That  right  and  duty 
•existed  by  nature  in  the  parent,  and  are,  by  legal  regulations, 
transferable  to  the  master  during  the  minority  of  the  child; 
«nd  when  transferred,  either  by  the  parent  or  those  who  stand 
471  loco  parentis,  the  duty  of  obedience  arises,  and  is  enforced  on 
the  ground  of  parental  authority,  and  not  on  the  principle  of  a 
specific  performance  of  contracts,  and  cannot  be  urged  as  an 
exception  to  the  general  rule,  that  the  coercion  of  a  specific 
performance  of  contracts  is  not  contemplated  in  law.  The  case 
of  soldiers  and  sailors  depends  on  national  policy,  and  cannot 
be  used  in  the  elucidation  of  matters  of  private  right. 

There  are  some  covenants  that  may  be  specifically  enfcMrced  in 
^uity,  but  they  are  of  a  very  different  nature  from  the  contract 
before  us.  They  are  mostly  covenants  for  the  conveyance  of 
real  estate,  and  in  no  case  have  any  relation  to  the  person. 
But  if  the  law  were  silent,  the  poliby  of  enforcing  a  speoifio  per- 


Kov.  1821.]  Clabk's  Case.  215 

formance  of  a  coveDant  of  this  nature  would  settle  this  question. 
WLeneTer  contractiiig  parties  disagree  about  the  performance 
of  their  contract,  and  a  court  of  justice  of  necessity  interposes 
to  settle  their  different  rights,  their  feelings  become  imtated 
against  each  other,  and  the  losing  party  feels  mortified  and  de- 
graded in  being  compelled  to  perform  for  the  other  what  he 
had  previously  refused,  and  the  more  especially  if  that  per- 
formance will  place  him  frequently  in  the  presence  or  under  the 
direction  of  his  adversary.  But  this  state  of  degradation,  this 
irritation  of  feeling,  could  be  in  no  other  case  so  manifestly  ex- 
perienced as  in  the  case  of  a  common  servant,  where  the  master 
would  have  a  continual  right  of  command,  and  the  servant  be 
compelled  to  a  continual  obedience.  Many  covenants,  the 
breaches  of  which  are  only  remunerated  in  damages,  might  be 
specifically  performed,  either  by  a  third  person  at  a  distance 
from  the  adversary,  or  in  a  short  space  of  time.  But  a  covenant 
for  service,  if  performed  at  all,  must  be  personally  performed 
under  the  eye  of  the  master,  and  might,  as  in  the  case  before 
as,  require  a  number  of  years.  Such  a  performance,  if  enforced 
by  law,  would  produce  a  state  of  servitude  as  degrading  and 
demoralizing  in  its  consequences  as  a  state  of  absolute  slavery; 
and  if  enforced  under  a  government  like  ours,  which  acknowl- 
edges a  personal  equality,  it  would  be  productive  of  a  state  of 
feeling  more  discordant  and  irritating  than  slavery  itself. 

Consequently,  if  all  other  contracts  were  specifically  enforced 
by  law,  it  would  be  impolitic  to  extend  the  principle  to  con- 
tracts for  x>ersonal  service.  Very  dissimilar  is  the  case  of  ap- 
prentices. They  are  minors,  and  for  the  want  of  discretion  are 
necessarily  under  the  control  of  parents,  guardians,  or  masters, 
and  obedience  is  exacted  from  them,  whether  considered  as 
children,  wards,  or  apprentices.  They  are  incapable  of  regu- 
lating their  own  conduct,  and  are  subjected  by  nature  and  by 
law  to  the  government  of  others;  and  that  government,  instead 
of  humbling  and  debasing  the  mind,  has  a  tendency  to  give  it  a 
r<';^'ular  direction  and  a  suitable  energy  for  future  usefulness. 
But  it  is  not  the  master  who  in  this  case  applies  for  legal  aid. 
He  has  not  appealed  to  a  court  of  justice  to  obtain  a  specific 
performance  of  this  indenture.  All  he  asks  from  the  consti- 
tuted authorities  is,  that  they  would  vrithhold  their  assistance 
irom  his  servant.  Does  this  alter  the  case  in  his  favor  9  Is  it  more 
consistent  with  good  policy  that  a  man  possessing  the  power 
should  be  left  to  enforce  a  specific  performance  of  a  contract  in 
his  own  behalf,  than  that  the  officers  of  justice,  on  a  full  con* 
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sideratiou  of  his  oase,  shoold  enforoe  it  for  him?  These  qaes- 
tions  are  not  only  easily  answered  in  the  negative,  bat  their  re- 
verse is  unquestionably  true.  Deplorable  indeed,  would  be  the 
state  of  society,  if  the  obligee  in  every  contract  had  a  right  to 
seize  the  person  of  the  obligor  and  force  him  to  comply  with 
his  undertaking.  In  contracts  for  personal  service,  the  exer- 
cise of  such  a  right  would  be  most  alarming  in  its  consequences. 
If  a  man,  contracting  to  labor  for  another  a  day,  a  month,  a 
year,  or  a  series  of  years,  were  liable  to  be  taken  by  his  adver- 
sary and  compelled  to  perform  the  labor,  it  would  either  put  a 
stop  to  all  such  contracts,  or  produce  in  their  performance  a 
state  of  domination  in  the  one  party,  and  abject  humiliation  in 
the  other.  We  may,  therefore,  unhesitatingly  conclude,  that 
when  the  law  will  not  directly  coerce  a  specific  performance,  it 
will  not  leave  a  party  to  exercise  the  law  of  the  strong  and  co- 
erce it  in  his  own  behalf.  A  state  of  servitude  thus  produced, 
either  by  direct  or  permissive  coercion,  would  not  be  considered 
voluntary  either  in  fact  or  in  law.  It  presents  a  case  where 
legal  intendment  can  have  no  operation.  While  the  appellant 
remained  in  the  service  of  the  obligee  without  complaint,  the 
law  presumes  that  her  service  was  voluntarily  performed,  but 
her  application  to  the  circuit  court  to  be  discharged  from  the 
custody  of  her  master,  establishes  the  fact  that  she  is  willing  to 
serve  no  longer,  and,  while  this  state  of  the  will  appears,  the 
law  can  not,  by  any  possibility  of  intendment,  presume  that  her 
service  is  voluntary.  The  case  of  an  apprentice  presents  a  dif- 
ferent state  of  things.  The  minor  is  considered  as  having  no 
legal  will.  He  has  neither  the  power  nor  the  right  of  choosing 
whether  he  will  obey  or  disobey  the  commands  of  his  master. 
The  law,  therefore,  on  account  of  the  immaturity  of  his  will, 
can  not  presume  that  any  of  his  services  are  involuntarily  per- 
formed. The  appellant  in  this  case  is  of  legal  age  to  regulate 
her  own  conduct,  she  has  a  right  to  the  exercise  of  volition, 
and,  having  declared  her  will  in  respect  to  the  present  service, 
the  law  has  no  intendment  that  can  contradict  that  declaration. 
We  must  take  the  fact  as  it  appears,  and  declare  the  law  ac- 
cordingly. The  fact  then  is,  that  the  appellant  is  in  a  state  of 
involuntary  servitude,  and  we  are  bound  by  the  constitution, 
the  supreme  law  of  the  land,  to  discharge  her  therefrom. 

By  CouBT.    The  judgment  is  reversed  with  costs,  and  the 
woman  discharged.  


''  CoinrBACiB  TOR  Pkbsohal  Sbbvtoes,  whflttt  the  aeta  itipoUted  for  r»- 
laire  special  knowledge^  skill,  ability,  experienoe,  or  the  exeraiae  of  jndg- 
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ment,  discretion,  integrity,  and  the  like  personal  qnriitiew,  on  the  part  of  the 
employees,  or  where  the  servioes  are  confidential;  in  short,  where  the  full 
performance,  according  to  the  spirit  of  the  agreement,  rests  in  the  individual 
will  of  the  contracting  party,  courts  of  eqnity  have  no  direct  and  efficient 
means  of  affirmatively  compelling  a  specific  execntion;  at  most  they  could 
<Hily  order  the  acts  to  be  done,  and  ponish  the  defendant  refusing  by  fine  or 
imprisonment:*'  Pomeroy  on  Contracts,  sec.  310,  citing  De  RicafinoU  v.  Cor- 
seUi,  4  Paige,  264;  ffamblin  v.  IHnnrford,  2  Edw.  Ch.  529;  Haigkt  v.  Badgeley, 
15  Barb.  501;  Marble  Co,  v.  Ripley ,  10  Wall.  339;  RandaU  v.  Latham,  36 
Conn.  48;  RicknumdY,  Dubuque  R.  R,,  33  Iowa,  422;  Co*}perv,  Pena,  21  OaL 
404,  411;  Ford  v.  Jermon,  6  Phila.  6. 

The  same  anthor,  in  section  24,  states  that  the  modem  Tgwg>^«>»  role  is,  to 
enforce  contracts  for  personal  acts,  by  means  of  injunction;  that  is,  "  although 
the  affirmative  specific  performance  of  the  contract  is  beyond  the  power  of 
the  court,  its  performance  will  be  negatively  enforced  by  enjoining  its  breach." 
A»d  in  fingland  it  is  not  necessary  that  the  contract  should  ^^wnfa^iw  a  nega- 
tive clause  as  a  prerequisite  to  the  exercise  of  this  jurisdiction.  This  method 
of  enforcing  contracts  has  been  adopted  by  some  of  the  courts  of  this  country: 
CfUlUv.  Hall,  2  Brews.  342;  Parker  v.  Garrison,  61  HL  250;  Franks,  Brun- 
meman,  8  W.  Va.  462;  Richardson  v.  Peacock,  26  N.  J.  Eq.  40.  The  distino- 
tion  made  is  that  where  the  services  are  purely  mechanical,  the  remedy  for 
the  breach  of  a  contract  to  render  them,  is  at  law;  but  where  the  services  to 
be  performed  involve  the  exercise  of  peculiar  skill  or  intelligence,  equity  will 
interfere  by  means  of  an  injunction  to  enforce  the  performance:  3  Wait's  Ac- 
tions and  Defenses,  754.  In  Hayea  v.  WiUia,  11  Abb.  (N.  S.)  167,  and  Daly 
T.  SmUh^  49  How.  150,  contracts  on  the  part  of  actors  to  act  at  plaintifTs 
theatres,  and  nowhere  else,  for  a  given  period,  were  substantially  enforced 
by  the  granting  of  injunctions  to  prevent  defendants  from  acting  at  other 
places  of  amusement. 


Lassellb  V.  Barnett. 

[1  B1.ACKFOBD,  ISO.] 

IPirmppKi.  BT  Stathoemts. — ^A  mortgagee  who,  by  representing  that  the 
mortgage  had  been  discharged,  induces  another  to  take  a  mortgage  of 
the  prsnuies,  cannot  thereafter  set  up  a  claim  to  the  mortgaged  property, 
nor  can  his  assignee  with  notice  to  the  prejudice  of  the  second  mortgagee. 

BxviVAL  ov  MoBTQAOX. — ^If  land  be  conveyed  in  satisfaction  of  a  mortgage 
and  the  title  subsequently  prove  defective,  the  defect  may  be  the  subject 
of  a  new  demand,  but  will  not  operate  to  revive  the  original  contract 
without  the  consent  of  the  mortgagor,  nor  with  his  consent  to  the  preju- 
dice of  an  intermediate  mortgagee. 

Ths  Reoibtbt  ov  a  MomGAOK  is  in  judgment  of  law,  notioe  of  snoh  mort- 
g^^  to  subsequent  purchasers  and  mortgagees. 

Bnx  in  equity  transferred  from  the  dronit  conrt  preTioasly  to 
a  decree,  on  account  of  the  interest  of  the  circuit  judge.  The 
opinion  states  the  case. 

Hurei^  ioT  the  complainant. 
Dewey^  contra. 
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HoLMAN,  J.  Dubois  held  a  mortgage  on  a  house  and  lot  in 
Yincennes,  described  as  facing  three  streets  and  the  Wabash 
river,  and  between  Fort  Knox  and  Cbap2)ards,  the  property  of 
Bazayon.  Bazayon  was  indebted  to  J.  and  F.  Lasselle  in  the 
sum  of  seven  hundred  and  thirty  dollars  and  seventy-five  cents, 
and  proposed  giving  them  a  mortgage  on  the  same  premises, 
informing  F.  Lasselle  (who  was  transacting  the  business),  of 
the  mortgage  of  Dubois,  but  said  it  was  discharged.  Lasselle 
applied  to  Dubois  to  learn  the  nature  and  extent  of  his  claim, 
informing  him  at  the  same  time  that  he  was  about  to  take  a 
mortgage  on  the  same  premises.  Dubois  informed  him  that  his 
mortgage  was  settled,  and  that  Lasselle  might  take  his  mortgage 
with  safety.  Lasselle  resided  at  Detroit,  and  was  urgent  with 
Dubois  to  deliver  up  his  mortgage  or  enter  satisfaction  on  it, 
as  he  (Lasselle),  wished  his  business  done  that  he  might  return 
home.  Dubois  replied  that  he  could  not  do  it  for  a  few  days, 
he  having  first  to  make  an  arrangement  or  settlement  with  Bay- 
azon,  but  that  Lasselle  might  rest  assured  that  it  should  be  done. 
Lasselle  took  his  mortgage,  had  it  recorded  at  Yincennes,  and 
returned  to  Detroit.  This  was  transacted  in  1809.  About  this 
time  .Dubois  frequently  spoke  of  his  mortgage  as  being  dis- 
charged. He  afterwards  set  up  a  claim  to  about  four  hundred 
dollars  on  the  mortgage.  This  sum  he  claimed  in  consequence 
of  his  failing  to  obtain  what  he  considered  a  legal  title  for  a 
tract  of  land  which  he  had  purchased  of  Bazayon,  called  the 
Bourdeleau  tract.  But  whether  this  tract  of  land  was  sold  by 
Bazayon,  in  part  discharge  of  the  mortgage  debt,  or  to  ])ay  a 
d^bt  subsequently  contracted,  is  left  by  the  testimony  somewhat 
doubtful.  Some  doubt  may  also  be  considered  as  resting  on  the 
title  that  Dubois  received  for  the  Bourdeleau  tract  of  land.  Baz- 
ayon had  purchased  of  P.  Bourdeleau,  the  executor  and  one  of 
the  heirs  of  A.  Bourdeleau,  who  died  seised  of  the  said  tract  of 
land.  Bazayon  died;  and  Dubois  was  not  satisfied  with  the 
title  he  thus  derived  through  the  purchase  of  Bazayon,  inasmuch 
as  there  were  one  or  two  heirs  of  A.  Bourdeleau  whose  claims 
had  not  been  purchased  by  P.  Bourdeleau. 

To  quiet  all  dispute,  a  judgment  was  obtained  against  the 
estate  of  A.  Bourdeleau,  and  this  tract  taken  and  sold  under 
execution,  and  Dubois  became  the  purchaser  and  received  the 
sheriff's  deed.  The  consideration  that  passed  from  Bazayon  to 
P.  Bourdeleau,  for  this  tract  of  land,  has  also  been  the  subject 
of  much  altercation,  and  remains  clothed  in  some  uncertainty; 
but  it  does  not  appear  that  P.  Bourdeleau  was  dissatisfied  on 
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tbat  subject,  or  bad  any  desire  to  defeat  the  title  of  Bazayon  or 
Dubois  to  the  Bourdeleau  tract.  Dubois  took  possession  of  the 
land,  exercised  ownership  over  it  for  some  time,  and  sold  a 
cabin  that  stood  upon  it;  and,  when  the  deed  was  supposed  to 
haye  been  destroyed  in  the  recorder's  ofiSce  in  Yincennes,  which 
was  burnt  in  1814,  he  advised  with  counsel  about  perpetuaiing 
his  title.  But  afterwards,  without  the  consent  of  the  represen- 
tatives of  Bazayon,  he  abandoned  the  said  tract  of  land,  gave 
up  to  P.  Bourdeleau  such  of  the  title  papers  as  were  in  his  pos- 
session, and  set  up  a  claim  under  the  mortgage.  .  In  1813,  the 
said  house  and  lot  were  taken  in  execution  as  the  property  of 
Bazayon,  and  sold,  and  Bamett  became  the  purchaser  for  a 
small  sum  of  money,  and  received  a  deed  of  conveyance  from 
the  sheriff;  and  afterwards,  as  he  states  in  his  answer,  he  heard 
of  the  existence  of  the  aforesaid  mortgages,  and  made  inquiries 
respecting  them,  in  order  to  purchase  one  or  the  other  for  the 
purpose  of  securing  his  own  title.  He  discovered  the  mort- 
gage of  Dubois  to  be  the  older,  and,  after  learning  from  him 
all  the  transactions  relative  to  the  Bourdeleau  tract  of  land, 
and  receiving  an  assurance  that  upwards  of  four  hundred  dol- 
lars were  due  on  his  mortgage,  he  purchased  it  in  the  year 
1815;  and,  by  agreement  with  Dubois,  afterwards  had  the  mort- 
gage foreclosed  in  the  name  of  Dubois,  .and  the  house  and  lot 
sold  to  satisfy  the  balance  said  to  be  due;  and  became  the  pur- 
chaser for  the  sum  of  two  hundred  and  thirty  dollars,  and  re- 
ceived the  sheriff's  deed  under  the  sale.  In  1816,  F.  Lasselle, 
surviving  partner  of  J.  &  F.  Lasselle,  had  his  mortgage  fore- 
closed, and  the  same  premises  ordered  to  be  sold.  Bamett 
opposed  the  sale,  and  a  jury  was  called  by  the  sheriff  to  deter- 
mine on  their  liability  to  be  sold.  The  yerdict  was  in  fayor  of 
the  claim  of  Bamett,  and  the  sale  was  thereby  prevented. 
Lasselle  then  filed  his  bill  to  set  aside  the  mortgage  of  Dubois, 
the  judgment  of  foreclosure,  sale  and  deed  executed  to  Bamett; 
or  to  have  the  foreclosure  opened,  and  his  mortgage  preferred, 
stc.;  with  a  prayer  for  general  relief. 

Haying  collected  these  facts  and  allegations  from  the  intri- 
cate and  voluminous  bills,  answers  and  exhibits,  we  are  of  opin- 
ion that  the  declarations  of  Dubois  to  Lasselle,  that  his  mort- 
gage was  satisfied,  and  that  Lasselle  might  safely  take  a 
mortgage  on  the  house  and  lot,  are  obligatory  on  him;  and, 
whether  he  had  received  satisfaction  or  not,  that  he  could  not 
afterwards  set  up  a  claim  under  the  mortgage  to  defeat  the 
claim  of  the  Lasselles.    This  position  is  supported,  in  prin- 


220  TiARHET.LF.  V.  Babnett.  [Indiana, 

ciple,  bj  a  long  lisfc  of  cases,  both  at  common  lair  and  in  chan- 
cery: Fow.  on  Mort.  466,  472;  1  FonK  153,  164, 165,  and  the 
authorities  there  cited;  8  T.  B.  50;  2  Yem.  870;  2  Atk.  49.  It 
is  equally  clear,  that  if  the  sale  from  Bazayon  to  Dubois,  of  the 
Bourdeleau  tract  of  land,  was  in  part  discharge  of  the  mort- 
gage, that  contract  appears  to  haye  been  executed  both  by  title 
and  possession.  And  if  that  title  was  defectiye,  the  defect 
might  be  the  subject  of  a  new  demands  but  could  not  operate 
in  reyiving  the  original  contract.  Consequently,  it  was  not 
with  Dubois,  without  the  consent  of  Bazayon  or  his  represents* 
tiyes,  so  to  abandon  the  title  and  possession  of  the  Bourdeleau 
tract  of  land  as  to  authorize  a  claim  against  the  estate  of  Ba- 
zayon. Nor  could  such  an  act  of  abandonment,  eyen  with  the 
consent  of  Bazayon  or  his  representatiyes,  by  any  means  affect 
the  claim  of  the  Lasselles.  If  Dubois  had  a  precedent  claim 
under  his  mortgage,  and  agreed  to  receiye  a  legal  title  to  the 
Bourdeleau  tract  in  extinguishment  of  his  claim;  and  in  pursu- 
ance of  said  agreement,  did  receiye  a  title  which  he  considered 
to  be  legal,  his  claim  under  his  mortgage  was  at  an  end;  and 
the  mortgage  of  the  Lasselles,  which  had  been  suspended  by 
the  operation  of  his,  immediately  acquired  a  yested  right  to 
precedency,  which  right  could  not  afterwards  be  divested  by 
any  act  or  agreement  to  which  the  Lasselles  were  not  a  party. 
Consequently,  in  either  of  these  views,  the  right  of  Dubois, 
under  his  mortgage,  was  clearly  suspended  by  the  mortgage  of 
the  Lasselles. 

The  conduct  of  Dubois  in  disposing  of  the  benefit  of  his 
mortgage  to  Bamett,  and  through  the  agency  of  Bamett  pro- 
curing a  judgment  of  foreclosure  and  sale  of  the  mortgaged 
premises,  was  calculated  to  defeat  the  claim  of  the  Lasselles; 
and  is  therefore  strongly  marked  with  fraud.  The  claim  of 
Bamett  rests  on  principles  somewhat  different.  He  purchased 
the  house  and  lot  at  sheriff's  sale,  when  sold  under  execution 
as  the  property  of  Bazayon,  in  1813.  It  is  unnecessary  to  in- 
quire whether  the  equity  of  redemption,  which  was  all  the  in- 
terest remaining  in  Bazayon,  was  a  legal  subject  of  execution, 
inasmuch  as  the  mortgage  of  the  Lasselles,  being  of  record, 
must  be  presumed  to  haye  been  known  to  Bamett  at  the  time 
he  made  this  purchase.  He  is  therefore  to  be  considered  as  a 
purchaser  with  notice  of  their  mortgage,  and  can  haye  no  pre- 
tense in  equity  to  be  preferred  before  it.  In  this  yiew  of  the 
ease,  we  haye  not  considered  the  effect  of  the  loss  of  this 
leoord  by  the  destruction  of  the  recorder's  office  at  "Vlncemiee, 
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because  the  record  was  in  existence  at  the  time  the  purchase 
was  made,  and  its  subsequent  loss  could  have  no  possible  bear- 
ing on  this  part  of  the  case.  The  right  that  Bamett  acquired 
under  the  mortgage,  would  also  be  dependent  on  the  notice  he 
had  of  the  nature  and  extent  of  the  right  of  Dubois,  if  he  had 
taken  a  regular  assignment  of  the  mortgage.  But  instead  of 
taking  an  assignment,  he  contracts  with  Dubois  for  the  benefit 
of  the  mortgage,  and  proceeds  in  the  name  of  Dubois  to  obtain 
that  benefit;  and  cannot,  therefore,  as  a  purchaser  without 
notice,  claim  the  advantage  arising  from  the  legal  operation  of 
the  mortgage;  but  must  take  it  subject  to  eveiy  equitable  con- 
sideration to  which  it  would  have  been  subject  if  it  had  re- 
mained for  the  benefit  of  Dubois.  But  if  Barnett  had  taken  an 
assignment  of  the  mortgage  of  Dubois,  his  situation  would  not 
have  been  materially  altered;  for  he  must  have  been  considered 
as  a  purchaser  with  notice  of  the  superior  claim  and  prior 
equity  of  the  Lasselles.  Although  it  is  not  manifest  that  he 
was  informed  of  the  first  declarations  of  Dubois  to  Lasselle,  or 
knew  anything  of  the  repeated  statements  he  had  made  to 
others,  that  his  mortgage  was  discharged;  yet  he  was  well  ac- 
quaicrted  with  the  existence  of  the  mortgage  of  the  Lasselles, 
and  understood  the  nature  and  particulars  of  the  contract  be- 
tween Bazayon  and  Dubois  respecting  the  Bourdeleau  tract  of 
land,  which  afforded  him  sufficient  information  to  put  him  on 
his  guard.  And  having  purchased  under  these  circumstances, 
the  interest  he  acquired,  if  any,  should  be  suspended  until  the 
mortgage  of  the  Lasselles  is  satisfied.  His  agency  in  the  fore- 
closure of  the  mortgage  of  Dubois,  and  in  the  subsequent  pro- 
ceedings, was  also  a  fraud  upon  the  Lasselles.  The  price  of 
two  hundred  and  thirty  dollars,  for  which  the  mortgaged  prem- 
ises were  sold,  when  alleged  in  the  bill  to  be  worth  two  thou- 
sand or  two  thousand  and  five  hundred  dollars,  although  not  oi 
itself  conclusive  evidence  of  fraud,  yet  serves  to  heighten  the 
fraudulent  aspect  of  the  whole  case.  And  whatever  might  be 
the  condition  of  an  innocent  purchaser  under  the  sale,  the  con- 
dition of  Bamett,  by  whose  agency  and  for  whose  benefit  it  waa 
effected,  is  by  no  means  altered  thereby.  The  deed  he  pro- 
cured from  the  sheriff  under  that  sale  is  consequently  fraudu- 
lent and  void. 

By  Court.  It  is  decreed  that  the  sale  under  the  judgment 
of  foreclosure  and  order  of  sale  obtained  by  Barnett  in  the 
name  of  Dubois,  be  set  aside  at  Barnett's  costs;  that  Barnett, 
within  thirty  days  after  service  of  a  copy  of  this  decree,  relin- 
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quish  the  premises  so  bought  under  the  order  of  sale,  with 
special  warranty,  to  the  legal  representatives  of  Bazayon,  the 
conveyance  to  take  effect  from  the  date  of  the  sheriff's  deed 
executed  under  the  order  of  sale;  that  Bamett  and  the  legal 
representatives  of  Dubois,  deceased,  be  enjoined  from  proceed- 
ing on  the  judgment  of  foreclosure  and  order  of  sale,  until 
Lasselle's  mortgage  with  the  costs  be  paid;  provided  Lasselle 
proceed  within  twelve  months  to  obtain  the  amount  of  his  de- 
mand; and  that  Barnett  and  the  executrix  of  Dubois,  deceased, 
pay  costs,  etc. 

Kevivob  of  Mobtoagss. — ^It  is  stated  in  Jones  on  Mortagea»  that  "a 
mortgage,  after  payment,  becomes  funduM  officio^  and  neither  the  mortgagee 
nor  any  one  else  Las,  as  a  general  rale,  any  power  to  transfer  it  as  a  sabsist- 
ing  security,  or  to  revive  it  to  secure  the  same,  or  any  other  liability:  M^ 
Given  v.  Wheelock,  7  Barb.  22;  Mead  v.  York,  6  K.  Y.  449;  Ledyard  ▼. 
CJuipin,  6  Ind.  320;  TJumat^a  appeal,  30  Pa.  St  378;  Perkins  v.  Sterne,  23 
Tex.  561;  Fewell  v.  Kewler,  30  Ind.  195;  PelUm  v.  Knapp,  21  Wis.  C3."  If 
the  debt  has  been  satisfied  within  the  terms  of  the  mortgage,  the  lien  which 
was  given  as  security  is  thereby  discharged,  and  cannot  be  revived  to  the 
prejudice  of  third  persons:  Marvin  v.  Vedder,  5  Cow.  671;  Mead  v.  Tort, 
6  N.  Y.  449;  Bownuin  v.  Manter,  33  N.  H.  530;  Champney  v.  Cwpe,  32  N. 
Y.  543;  Gardner  v.  Jamea,  7  B.  L  396;  Carlton  v.  Jaekaon,  121  Mass.  592. 
As  between  the  parties  to  the  mortgage,  however,  their  intent  in  regard  to 
the  payment  is  to  be  considered;  Cliampneyv.  Coojie,  32  N.  Y.  543;  wheroitis 
laid  down  **  that  the  doctrine  is  well  settled  by  authority  in  relation  to  mort- 
gages that  if  the  amount  due  thereon  is  paid,  the  intent  of  the  parties  in 
making  such  payment,  whether  to  extinguish  or  keep  alive  the  security,  will 
govern.**  Without  the  assent  of  the  mortgagor,  the  mortgage,  if  onoe  paid, 
cannot  be  transferred  so  as  to  become  a  security  for  other  indebtedness: 
Beard^ley  v.  TuUle,  11  Wis.  74;  Spencer  v.  Fredendall,  13  Id.  666.  Bat  the 
parol  agreement  of  the  parties  has  been  held  not  to  be  sufficient  to  continue 
the  mortgage  in  force:  Merrill  y,  Cfuue,  3  Allen,  339;  Jolinson  v.  Andernom^ 
30  Ark.  745. 

Although  the  continuance  of  a  mortgage  by  oral  agreement^  as  security  for 
new  indebtediiess  is  not  permitted  in  Massachusetts,  yet^  if  such  an  agree- 
ment has  been  made  and  money  has  been  advanoed  in  consequence  thereof  by 
the  mortgagee  to  the  mortgagor,  a  court  of  equity  will  not  aid  the  latter,  or  oan 
claiming  under  him  with  knowledge  of  the  facts,  in  obtaining  a  discharge  of 
the  mortgage:  Joslyn  v.  JVyman,  5  Allen,  62;  Stone  v.  Lane,  10  Id.  74;  Up 
ton  V.  Naiiamal  Bank  <{/*  South  Rt'oding,  120  Mass.  153.  In  the  last  citation 
it  is  said,  as  between  the  mortgagee  and  a  subsequent  mortgagee,  an  attach- 
ing creditor  or  bona  fide  purchasers,  or  even  if  the  prior  mortgagee  had  brought 
an  action  at  law  to  foreclose,  that  evidence  of  the  parol  agreement  would  not 
be  admissible. 

After  a  mortgage  has  once  been  discharged  it  would  seem  that  to 
revive  it,  the  same  formalities  are  necessary,  as  were  requisite  to  create  the 
mortgage  in  the  first  instance,  although  in  sumo  instanoes  effect  may  be  given 
to  an  instrument  made  with  the  intention  of  reviving  the  security  by  declar- 
ing it  to  bo  an  equitable  mortgage:  Jones  on  MortgageSi  sec.  946;  Peckham  v. 
Haddock,  36  111.  3a 
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McClure  V.  Bennett. 

[1  BX<AOKTOBD,  189.] 

Tbcstus  of  a  Corporation  who  executed  a  promiasoiy  note  to  which  they 
signed  their  several  names  as  trustees,  and  a£Qxed  their  individual  seals^ 
were  held  liable  personally. 

Appeal  from  the  circuit  court,  in  an  action  of  debt  against 
McClure  and  others,  upon  the  following  sealed  note:  *'  For  value 
received,  this  second  of  October,  1820,  we,  the  trustees  of  the 
first  presbyterian  congregation  in  the  town  of  Madison,  Indiana, 
do  bind  ourselves  and  our  successors  in  office  to  pay  Brook 
Bennett,  or  order,  on  demand,  seven  hundred  and  sixty-nine 
dollai-s,  with  interest  froni  the  twenty-third  of  May,  1820. 
"Witness  our  hands  and  seals,  etc.  John  Bitchie.  [Seal.]  David 
McClure.  [Seal.]  James  Wilson.  [Seal.]  Trustees  of  the  first 
presbyterian  congregation  in  Madison." 

Dewey ^  for  the  appellants. 
Sullivan  and  Nelson^  contra, 

HoLMAN,  J.  The  declaration  in  this  case  sets  forth  a  writing 
under  seal,  by  which  John  Bitchie,  David  McClure,  and  James 
Wilson,  by  the  style  and  description  of  "trustees  of  the  first 
presbyterian  congregation  in  the  town  of  Madison,"  bound 
themselves  and  their  "successors  in  office"  to  pay  Brook  Ben- 
nett seven  hundred  and  sixty-nine  dollars.  To  this  note  they 
severally  signed  their  names  and  affixed  their  seals  as  trustees  of 
the  first  presbyterian  congregation  in  the  town  of  Madison. 
The  defendants  pleaded  that  a  number  of  persons  had  associated 
together  as  a  religious  society,  and  assumed  the  name  and  style 
of  the  first  presbyterian  congregation  in  the  town  of  Madison; 
that,  being  so  associated,  they,  by  virtue  of  an  act  of  assembly 
entitled  "An  act  for  the  appointment  of  trustees  to  receive 
deeds  for  lots  or  lands  given  or  purchased  for  the  use  of  schools 
or  meeting  houses,"  had  proceeded  in  conformity  to  said  act  to 
elect  five  trustees,  to  wit,  the  three  defendants,  together  with 
Samuel  Smock  and  William  Hendricks,  who  had  thereby  be- 
come a  body  corporate;  and  that  the  defendants,  being  a  ma- 
jority of  the  trustees,  in  their  corporate  capacity  and  not  in  their 
individual  right,  had  given  the  writing  declared  on.  And  they 
also  averred  that  the  writing  was  given  for  materials  furnished 
and  labor  performed  in  erecting  a  meeting-house  for  said  pres- 
byterian congregation.     The  circuit  court  considered  the  plea 
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as  no  answer  to  the  declaration,  and  gave  judgment  for  the 
plainti£fl 

In  referring  to  the  act  of  assembly  on  this  sabject,  we  dis- 
cover no  powers  giyen  to  the  trosteea  of  congregations^  aocietieB, 
or  churches,  but  what  relate  to  the  receiying,  holding,  or  trans- 
ferring of  titles  to  any  real  property  to  which  the  congregation, 
society,  or  church  may  be  entitled  by  gift,  grant,  or  otherwise. 
A  power  to  make  a  contract  for  building  a  meeting-house,  or 
for  the  payment  of  money  for  materials  furnished  or  labor  per- 
formed in  erecting  such  a  building,  is  not  contemplated  by  the 
act.  This  contract  must  therefore  be  considered  independently 
of  the  act  of  assembly,  and  receive  the  same  construction  to 
which  it  would  have  been  subject  if  the  act  had  never  passed. 
And,  when  thus  considered,  it  has  received  a  fair  construction 
in  the  case  of  Ihfl  v.  Bretoster,  9  Johns.  334  [6  Am.  Dec.  280]. 
In  that  case,  Brewster,  Loomis  and  Coats  had  executed  to  Taft 
a  bond  signed  and  sealed  by  them  respectively,  as  trustees  of 
the  baptist  society  of  the  town  of  Richfield.  Special  demurrer, 
because  the  bond  was  executed  by  the  defendants  in  their  cor- 
porate, and  not  in  their  individual  capacity.  Per  Curiam, '  *  The 
bond  mast  be  considered  as  given  by  the  defendants  in  their 
individual  capacity.  It  is  not  the  bond  of  the  baptist  church, 
and  if  the  defendants  are  not  bound,  the  church  certainly  is  not. 
The  addition  of  trustees  to  the  names  of  the  defendants  is  a 
mere  deacripiio  peraonarum."  As  far  as  this  case  goes,  it  is  not 
only  applicable  but  conclusive.  There  is  another  feature  in  this 
contract.  The  defendants  here  bind  themselves  and  '*  their  suc- 
cessors in  ofiSce;"  but  as  this  note  was  executed  by  them  in  their 
individual  capacity,  they  could  have  no  successors  in  office, 
consequently  these  words  are  only  surplusage.  The  plea  was 
therefore  no  bar  to  the  action,  and  was  justly  disregarded  by 
the  circuit  court. 

By  CouBT.  The  judgment  is  affirmed,  with  one  per  cent. 
damages  and  costs. 

In  Randall  v.  Van  Veehten,  10  Am.  Dec  193,  a  oommittee  of  a  mimiciptl 
corporation,  describing  themselves  as  such,  made  a  oontract  for  the  aiirvey 
of  the  city  and  affixed  thereto  their  individual  signatiirea  and  eeala,  and  it 
was  held  that  assumpsit  would  lie  against  the  corporation,  it  appearing  that 
the  common  ooancil  had  ratified  and  adopted  the  contract;  bat  that  covenant 
would  not  lie,  as  the  contract  was  not  under  the  corporate  leaL 
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Armstrong  v.  Jackson. 

[1  Blaoetobd,  SIO.] 

PliBADiNO  OusTEB  DT  Ejxctment. — ^In  the  declaration  in  ejectment  the  de- 
mite  mm  laid  to  have  been  made  in  October  of  a  certain  year,  and  the 
oarter  to  have  taken  place  afterwards,  to  wit,  in  April  of  the  same  year. 
The  deobration  was  held  good  and  the  9ciUeet  repugnant  and  void. 

At  a  Bbmbxww'b  Salb  op  Realty,  the  title  of  a  bona  fide  pnrchaaer  oannol 
be  impeached  for  any  error  in  the  judgment,  nor  on  account  of  the  ex- 
ecution having  issued  out  of  season,  nor  for  any  fault  of  the  sheriff 
in  not  pursuing  the  statute  as  respects  the  inquest,  advertisement  of 
■ak,  etc.  But  to  support  his  title  the  purchaser  must  show  the  sale  to 
have  been  authorized  by  the  judgment  of  a  oourt  of  oompetent  juris- 
dietion  and  faj  the  kind  of  exeontioii  which  the  statute  prescribea. 

Ebbob  to  the  ciretiit  conrt.    The  opinion  states  the  case. 
LixM  and  Tsst,  for  the  plainti£f!. 
GaiBweU,  contra. 

Blagsfobd,  J.  Ejectment  against  Armstrong  for  a  lot  of 
ground  in  Lawreneeborgh.  Plea  not  guilty.  At  the  trial  the 
evidence  of  the  plaintiff  below  was  objected  to  because  the 
ouster  was  laid  in  the  declaration  to  have  taken  place  previously 
to  the  demise;  but  the  court  overruled  the  objection.  After  the 
plaintiff  had  closed  his  testimony  the  defendant  offered  in  evi- 
dence the  record  of  a  judgment  on  attachment  against  the  les- 
sor, a  writ  of  Jieri/aciaa  thereon,  and  the  sheriff's  return;  also 
a  deed  from  the  sheriff  to  the  execution-creditor,  and  a  deed 
from  him  to  the  defendant.  To  the  execution  and  return,  and 
to  the  deeds,  the  plaintiff  objected,  and  the  court  refused  to 
admit  them  in  evidence.  Verdict  and  judgment  for  the  plaintiff 
below. 

The  declaration  states  that  the  demise  was  on  the  first  of 
October,  1819;  and  that  by  virtue  thereof  the  plaintiff  entered 
and  was  possessed  of  the  premises  until  the  defendant  after- 
wards, that  is  to  say,  on  the  second  of  April,  in  the  year  afore- 
said, ejected  him.  Here  the  videlicet  is  in  direct  contradiction 
to  the  word  afterwards,  and  the  precedent  matter,  and  therefore 
whatever  comes  under  the  videlicet  must  be  rejected  as  sur- 
plusage and  void.  This  question  has  been  so  long  settled  that 
it  is  a  subject  of  surprise  to  the  court  that  the  plaintiff  in  error 
should  insist  upon  the  objection.  The  cases  of  Adams  v.  Ooose^ 
Cro.  Jao.  96;  and  Wyat  v.  Aland,  1  Salk.  325,  are  exactly  in 
point;  and  there  are  many  others  to  the  same  effect:  Vide 
Dakin's  case,  2  Wms.  Saund.  290,  and  note  1.     Besides,  the 
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Btatuie  precludes  any  snch  objection:  Stat.  1817,  p.  41.  The 
objection,  therefore,  to  the  evidence  of  the  plaintiff  below,  on 
account  of  this  informality  in  the  declaration,  was  yeiy  cor- 
rectly overruled  by  the  circuit  court. 

The  indorsement  on  the  fieri  facias  by  the  sheriff,  and  the 
statement  in  the  bill  of  exceptions,  both  show  that  the  lot  was 
sold  by  the  authority  alone  of  that  execution.  The  admissi- 
bility of  the  fieri  facias,  therefore,  as  evidence  in  support  of 
the  title  of  the  defendant  below,  rests  upon  the  same  question 
with  the  admissibility  of  the  sheriff's  deed,  which  recites  that 
the  lot  was  sold  by  virtue  of  the  fieri  facias.  That  question  is, 
whether  the  sheriff's  sale  by  authority  of  a  judgment  in  attach- 
ment, and  a  writ  of  fieri  facias  was  valid?  The  question  seems 
to  the  court  a  plain  one.  Such  was  the  feudal  policy  of  the 
common  law  that  the  freehold  was  never  subject  to  be  sold  for 
debt  by  virtue  of  any  kind  of  execution.  It  could  not  even  be 
extended  except  in  favor  of  the  king,  and  against  an  heir  on 
the  obligation  of  his  ancestor.  The  writ  of  elegit  is  of  statutozj 
origin.  Even  at  this  day  real  estate  cannot  be  sold  in  England 
on  execution  for  debt.  The  only  reason  why  the  sheriff  could 
ever  sell  it  in  this  country  was  because  the  authority  was  given 
to  him  by  statute,  whenever,  after  judgment,  he  was  com- 
manded by  a  certain  kind  of  execution.  At  first  the  execution 
warranting  the  sale  was  such  a  one  as  that  before  us;  but  im 
1810  the  law  was  changed,  and  then  no  execution  authorized 
the  sheriff  to  sell  real  property,  but  a  venditioni  exponas.  The 
power  of  the  sheriff  is  derived  from  the  execution;  and  the 
authority  of  the  execution  to  warrant  the  sole  is  derived  from 
the  statute.  Suppose  the  sheriff  had  sold  without  any  execu- 
tion, the  sale  would  clearly  have  been  void.  It  is  the  same 
thing  whether  he  sells  with  an  execution  which  gives  him  no 
power,  or  whether  he  sells  without  any  execution  at  all.  The 
execution  in  this  case  gave  the  sheriff  no  power  to  sell  the 
premises  in  dispute,  because  there  was  no  law  authorizing  it; 
and  the  sale  was  consequently  void.  It  is  contended  by  the 
plaintiff  in  error  that  the  circumstance  of  this  judgment  being 
on  attachment  makes  it  a  different  case.  We  do  not  think  so. 
The  statute  of  1810,  which  was  the  law  when  this  sale  took 
place,  is  general  as  to  the  sheriff's  having  no  authority  to  sell 
real  estate,  but  by  virtue  of  a  venditioni  exponas;  and  whether 
the  suit  was  commenced  by  an  attachment,  or  in  any  other  way, 
can  make  no  difference.  On  a  judgment  in  attachment,  real 
property  cannot  be  sold  but  by  the  same  kind  of  execution  thai 
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antkorizes  the  sale  in  other  cases.  That  was  the  law  previously 
to  the  act  of  1810,  and  it  still  continues  the  same. 

The  cases  of  Beardon  v.  Searcy's  Heirs,  2  Bibb,  202;  Lawrence 
T..  Speedy  Id.  401;  Eayden  y.  Durdap,  3  Id.  216;  and  Jackson 
T.  BoseveU,  13  Johns.  97,  referred  to  bj  the  plaintiff  in  error, 
are,  we  believe,  good  law,  but  not  applicable  to  this  case.  It 
is  a  fair  presumption,  that  the  judgment  of  a  competent  court 
which  a  bona  fide  purchaser  sees  of  record  has  been  correctly 
rendered,  and  that  execution  shown  him  in  the  hands  of  the 
sheriff,  has  regularly  issued.  It  may  be  safely  presumed  too, 
that  the  sheriff  has  done  his  duty  in  obeying  the  directions  of 
the  statute  as  respects  the  inquest,  the  advertisement  of  sale, 
etc.  The  cases  cited  prove  nothing  more:  Vide,  also.  Doe  v. 
Uiom,  1  Mau.  &  Sel.  425.  It  is  important  to  the  interests  of 
both  plaintiffs  and  defendants  that  the  title  of  a  bona  fide  pur- 
chaser at  sheriff's  sale  should  not  be  affected  on  account  of  any 
error  or  irregularity  in  the  judgment  or  execution. 

But  the  sale  of  property  without  any  judgment,  or  without 
any  execution  apparently  authorizing  such  sale,  is  entirely  a 
different  thing.  Here  the  kind  of  execution  itself  does  not 
exist  upon  which  to  found  the  presumption  of  its  having  regu- 
larly issued,  or  of  the  proceedings  under  it  having  been  cor- 
rect. It  would  be  violating  the  best  established  principles  were 
we  to  say  that  a  purchaser  at  sheriffs  sale  has  a  right  to  pre- 
sume the  existence  either  of  a  judgment,  or  of  the  proper  kind 
of  execution.  In  an  action  of  trespass  against  the  sheriff,  an 
execution  from  a  competent  court  authorizing  his  conduct  is  a 
sufficient  justification,  where  the  suit  is  by  the  execution  debtor, 
but  it  is  at  the  peril  of  the  party  at  whose  suit  the  execution  is 
made  that  it  has  regularly  issued  and  that  there  is  a  record  to 
warrant  the  writ:  Barker  v.  Brakam,  3  Wils.  376.  In  an  action 
of  ejectment  against  the  purchaser  of  lands  at  sheriffs  sale  the 
vendee  cannot  justify  bis  possession  without  at  least  showing 
that  there  was  an  execution  authorizing  the  sale,  and  producing 
a  copy  of  the  judgment  rendered  by  a  court  of  competent  juris- 
diction: Lessee  of  Wilson  v.  McVeagh,  2  Yeates,  86;  WiUxm  v. 
Conine,  2  Johns.  280.  In  the  case  before  us  there  was  no  ven-^ 
dUioni  exponas,  which,  by  the  statute  of  1810,  was  the  only  kind 
of  execution  that  could  warrant  the  sale  under  consideration. 
The  sheriff  was  not,  therefore,  authorized  to  sell,  and  the  pur- 
chaser acquired  no  right  to  the  property.  This  opinion  is  sup- 
ported by  decisions  in  Pennsylvania  exactly  in  point,  under  a 
statute  the  same  with  ours  of  1810 :  Lessee  of  Porter  v.  Neelan, 
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4  Xeates,  108;  Leasee  of  OUtncey  v.  Jtmes,  Id.  212.  If  the  pur* 
chaser  at  sheziff'fl  sale  aoqaired  no  right  to  the  premiaeain 
qoeationy  it  f ollowa,  of  oomae  that  hia  deed  to  the  defendant 
wae  no  evidenoe  of  title. 

By  OoUBS.    The  judgment  is  affirmed  with  costs* 


LSWIS   V.  BRACKENRIDaE. 

[1  Bli4CIXFOBD,  990.] 

IdLWB  IiffAiiaifa  CoMTRAors. — ^The  constitutiaiial  proviaion,  that  "no  lav 
imjaiwng  the  validity  of  contracts  ehall  ever  be  xoade,**  eztenda  to  all 
rights  arising  under  all  contracts,  whether  written  or  parol,  whether  ex- 
press or  implied,  whether  arisiiig  from  the  stipulation  of  the  parties  or 
aocming  by  operation  of  law. 

Ldbc. — Thaa  oooBtitntioinal  provision  must  be  considered  as  rendering  void 
any  statute  which  »  retrospective  and  which  destroys  a  vested  right  of 
aiofeiea  aristag  es  otm/racta.  But  the  legislative  power  of  limitit^  the 
time,  and  regulating  the  manner  in  which  rights  shall  be  legally  de- 
manded, does  not  interfere  with  the  rights  themselves  nor  affect  theoon- 
struotion  given  to  that  provision. 

Btatdtes,  how  to  OFERA'n&. — ^It  is  a  general  rule,  independently  of  the  oon- 
stitotion,  that  atatntes  are  to  have  a  prospective  operation  only,  and  it 
is  ooBcittBively  settled  that  a  statute  should  not  be  oonstmed  to  operate 
retrospectively,  if  a  vested  right  be  thereby  destroyed. 

Tkb  UnDJEBTAKUio  OF  SPECIAL  Bail  is  that  the  principal  shall  satisfy  the 
judgment  of  the  court  or  render  his  body  in  execution,  or  that  the  bail 
will  do  it  for  him.  And  if  the  principal  fail  to  satisfy  the  judgment  and 
cannot  be  found,  the  bail  becomes  absolutely  liable  for  the  amount  of  the 
judgment. 

Jubomxrt-gbxdziob's  Bight  Aoaiitst  Bail  Yestsd. — When  the  bail  ars 
absolutely  fixed  and  have  no  further  time,  the  right  of  the  Jadgment* 
creditor  to  his  debt  from  them  is  a  vested  right,  arising  ex  coniraetUf 
of  which  no  subsequent  legislative  act  can  divest  hixh.  Accordingly  aa 
act  authorizing  the  surrender  of  the  principal  in  discharge  of  the  bail  at 
any  time  before  judgment  against  them  can  have  no  retrospective  opeia- 
tioo,  but  nuist  be  construed  to  appl  jr  to  cases  only  arising  sahaaqaentij 
to  theatatote. 

Ebbob  to  the  circuit  court.    The  opinion  states  the  case. 

Casawell,  for  the  plaintiff. 
Tsst,  contra, 

Holkan,  J.  Lewis  commenced  an  action  of  debt  against 
Bradcenridge,  on  his  recognizance,  as  special  bail  for  Oliver. 
The  capias  was  returned  executed,  on  the  first  daj  of  Miaxoh 
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term,  1820.  After  yarious  continaanoes  were  had,  and  several 
issaes  made  up,  the  defendant,  on  the  ninth  daj  of  the  March 
term,  1822,  moved  to  dismiss  the  suit  at  his  costs,  on  the  ground 
that  Oliver,  the  principal,  bad  surrendered  himself  into  oostodj, 
in  discharge  of  his  bail,  before  judgment  was  rendered  against 
the  bail;  which  surrender,  agreeably  to  a  bill  of  exceptions, 
was  made  during  that  term.  The  court  sustained  the  motion 
and  dismissed  the  suit.  This  suit  was  dismissed  by  virtue  of 
an  act  of  the  assembly,  approved  December  26,  1821,  which 
provides  that  in  all  cases  in  favor  of  special  bail,  if  the  principal 
is  surrendered  before  judgment  against  the  boil,  the  suit  shall 
be  dismissed  at  the  costs  of  the  bail. 

The  principal  question  arising  out  of  those  proceedings  is,  is 
this  case  embraced  by  this  act  of  assembly  ?  The  suit  was  com- 
menced in  February,  1820,  and  the  act  passed  in  December,  1821 ; 
and  will  this  act  operate  to  destroy  the  claim  which  the  plaintiff 
had  been  pursuing,  by  a  legal  course,  for  nearly  two  years  ?  This 
question  is  of  very  high  importance;  and  in  order  to  give  it  an 
answer,  we  will  divide  it,  and  inquire,  first,  whether  an  act  of 
assembly  should  be  so  construed  as  to  destroy  a  vested  right  of 
action;  and,  secondly,  whether  the  plaintiff  at  the  time  this  act 
was  passed  was  in  possession  of  such  a  vested  right. 

In  prosecuting  the  first  inquiry,  we  find  that  the  eighteenth 
section  of  the  first  article  of  the  constitution  provides,  that  **  no 
law  impairing  the  validity  of  contracts  shall  ever  be  made." 
From  which  we  learn,  that  is,  all  obligations  created  by  them, 
and  all  rights  arising  under  them  are  to  be  held  sacred,  and 
forever  to  continue  unaffected  by  legislative  iDterference.  The 
law  under  which  the  contract  was  executed  is  to  be  and  remain 
the  only  rule  by  which  tlie  contract  shall  be  construed.  The  ob- 
ligation shall  not  be  increased,  nor  the  rights  diminished,  by 
any  act  of  future  legislation.  Thus  far  the  case  appears  clear. 
But  what  rights  are  thus  secured  from  legislative  interposition 
by  this  gnarantee  of  the  validity  of  contracts  ?  There  can  be  no 
question  but  this  guarantee  extends  to  all  rights,  arising  under 
all  contracts,  whether  written  or  parol,  whether  express  or  im- 
plied, whether  arising  from  the  stipulation  of  the  parties,  or 
accruing  by  operation  of  law.  There  can  be  no  question  but  it 
extends  to  all  rights  which  are  said  to  arise  ex  conlradu,  as  con- 
tradistinguished from  those  arising  ex  delicto.  Without  in- 
quiring whether  it  will  admit  of  a  further  extension,  we  would 
take  this  view  of  the  constitution  as  a  rule  to  guide  us  in  the 
construction  of  any   act  of    assembly  which  would  seem  to 
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contraveue  this  constitutional  provision.  And  this  role  would 
prohibit  the  passage  of  an  act  which  would  destroy  any  vested 
right  of  action  that  had  arisen  under  any  pre-existing  contract; 
or  if  an  act  were  passed  in  such  general  terms  as  should  ap- 
parently embrace  any  such  vested  right  of  action,  it  would 
give  it  such  a  limited  construction  as  to  allow  it  a  pros- 
pective and  not  a  retrospective  operation,  so  as  to  embrace 
future  rights  of  action  only,  leaving  all  vested  rights  of  action 
to  the  undisturbed  control  of  the  pre-existing  laws.  The  power 
which  legislative  bodies  have  assumed  of  limiting  the  time  and 
regulating  the  manner  in  which  rights  shall  be  legally  de- 
manded, does  not  interfere  with  the  rights  themselves,  nor  in 
any  manner  affect  this  rule  of  construction. 

But,  independently  of  this  clause  in  the  constitution,  it  is  a 
general  rule,  that  statutes  should  be  so  construed  as  to  have  a 
prospective  operation  only*  There  are  many  exceptions  to  this 
general  rule,  which  it  is  at  present  unnecessary  to  enumerate, 
inasmuch  as  the  question  is  not  how  far  an  act  of  assembly  may 
be  retrospective,  but  whether  it  should  be  construed  to  have 
such  a  retrospect  as  to  destroy  a  vested  right  of  action.  That  it 
should  not  be  so  construed  as  to  operate  retrospectively  in  de- 
stroying such  a  vested  right,  is  a  principle  clearly  maintained 
by  writers  of  the  highest  authority,  and  conclusively  settled  in 
a  variety  of  decided  cases:  See  6  Bac.  370;  1  Bl.  Oomm.  46; 
Hale,  346;  WUkimon  v.  Meyer,  2  Ld.  Kaym.  1362;  Colder  v. 
BuU,  3  Dall.  386;  Ogden  v.  BlacBedge,  2  Cranch,  272.  Besides 
which  we  shall  notice  three  cases  which  rest  solely  on  this 
principle,  and  establish  it  in  unequivocal  terms.  The  first  is 
the  case  of  (Hlmore  v.  The  Eocecutor  of  Shooter,  which  seems  to 
be  a  leading  case.  It  is  reported  in  2  Mod.  310;  2  Lev.  227;  I 
Vent.  330;  2  Show.  16;  Jones,  108;  and  is  referred  to  as 
unquestionable,  both  in  England  and  the  United  States.  See 
6  Bac.  370;  4  Burr.  2460;  7  Johns.  477;  Dash  v.  Fan  Kleeck 
[5  Am.  Dec.  291].  After  the  passage  of  the  statute  of  29  Car.  2, 
declaring  that  after  the  twenty-fourth  of  June,  1677,  no  action 
should  be  brought  to  charge  any  person  on  any  promise  made  in 
consideration  of  marriage,  unless  the  same  were  in  writing;  and 
after  the  twenty-fourth  of  June,  1677,  this  action  was  brought 
by  Gilmore,  on  a  verbal  promise,  in  consideration  of  a  marriage 
made  before  the  statute.  It  was  then  held  by  the  court  that 
although  the  expressions  of  the  statute  were  positive  that  no 
such  action  should  be  brought,  the  statute  should  not  have  s 
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retrospect  to  take  away  an  action  to  which  the  plaintiff  was  be- 
fore entitled. 

The  next  is  the  case  of  Couch,  qui  tarn.  t.  Jeff^ries,  4  Burr. 
2160.  After  a  verdict  in  an  action  for  the  penalty  for  not  pay- 
ing the  stamp  daties  on  an  indenture  of  apprenticeship,  a  stat- 
ute was  made  discharging  from  the  penalties,  provided  said 
claties  were  paid  before  a  particular  day;  agreeably  to  which 
provision  the  duties  in  this  case  had  been  paid;  yet  the  court 
gave  judgment  for  the  plaintiff,  holding  that  he  had  a  vested 
light  to  the  penalty  before  the  making  of  the  statute,  which 
right  was  not  taken  away  by  the  general  words  of  the  statute. 

The  third  case  we  shall  thus  notice  is  that  of  Dash  v.  Van 
Kleeck,  7  Johns.  477.  An  act  of  assembly  authorized  the  sher- 
iff to  take  bail  of  execution  debtors  for  their  keeping  within  the 
gaol  liberties.  On  this  act  the  court  decided,  in  the  case  of 
HUman  v.  Lansing,  4  Johns.  45,  that  when  such  bail  was  given, 
and  the  debtor  departed  from  the  liberties,  an  action  lay  against 
the  sheriff  for  an  escape,  and  that  he  could  not  defend  himself, 
as  at  common  law,  by  showing  that  the  debtor  had  returned  to 
the  liberties,  and  was  again  in  custody  before  the  commence- 
ment of  the  action.  After  this  decision,  and  after  this  action 
was  brought  against  the  sheriff  for  an  escape,  in  a  case  where 
the  debtor  had  returned  to  the  liberties,  and  had  been  a  long 
time  in  custody  before  the  action  was  commenced,  the  legisla- 
ture passed  another  act,  declaring  that  the  above-mentioned  act 
**  should  not  be  so  construed  as  to  prevent  any  sheriff,  in  cases 
et  escape,  from  availing  himself,  as  at  common  law,  of  any  de- 
fense arising  from  a  return  of  the  prisoner  into  custody  before 
the  action  was  commenced  for  the  escape."  And  the  question 
was,  whether  this  last  act  embraced  that  case  so  as  to  destroy 
the  plaintiff's  right  of  action.  There  was  no  doubt  but  the 
l^slature  apparently  intended  to  embrace  that  and  all  similar 
cases,  which  occasioned  a  division  of  the  court.  Spencer  and 
Yates,  JJ.,  holding  that  the  case  was  within  the  act;  but  Kent, 
C.  J.,  and  Thompson  and  Van  Ness,  JJ.,  decided  that  the 
plaintiff's  right  of  action  was  vested,  and  was  not  embraced  by 
the  act,  and  gave  judgment  for  him  accordingly.  This  case  was 
examined  at  great  length,  the  judges  giving  their  opinions 
Meriaiim.  The  whole  doctrine  on  the  subject  is  set  forth  so  fully, 
so  clearly,  and  so  conclusively,  in  the  learned  opinions  of  Chief 
Justice  Kent  and  others,  as  not  only  to  satisfy  our  minds  of  the 
correctness  of  this  principle,  but  also  to  leave  no  room  for  argu- 
nent  on  the  subject.    We  feel,  therefore,  warranted  in  deciding 
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that  an  act  of  assembly  should  never  be  so  oonstmed  as  to 
divest  a  right  of  action,  that  had  accrued  and  was  in  a  legal 
course  of  investigation  prior  to  its  enactment,  and,  more  partic- 
ularly, when  that  right  had  arisen  under  a  pre-existing  contraet 

It  now  remains  for  us  to  examine  into  the  right  of  Lewis 
against  Brackenridge,  and  to  detennine  whether,  at  the  time  of 
the  passage  of  this  act  of  our  legislature,  he  had  such  a  vested 
right  of  action  as  could  not  be  affected  by  the  act.  The  under- 
taking of  the  bail  is  that  the  principal  shadl  satisfy  the  judgment 
of  the  court,  or  render  his  body  in  execution,  or  that  he  will  do 
it  for  him.  When  the  principal  fails  to  satisfy  the  judgment, 
and  his  body  cannot  be  had  in  execution  by  the  regular  process 
of  law,  the  bail  becomes  bound,  and,  i^greeably  to  a  strict  con- 
struction of  his  undertaking,  is,  from  the  return  of  such  in- 
effectual process  against  the  principal,  absolutely  liable  for  the 
amount  of  the  judgment.  But,  inasmuch  as  his  liability  arises 
from  the  default  of  another,  he  has  always  been  highly  favored 
in  law  and  looked  upon  by  the  courts  of  justice  with  an  indul- 
gent eye,  so  that  if  the  principal  is  living,  a  further  day  is  given 
the  bail  in  which  to  make  the  surrender.  When  the  proceeding 
against  him  is  by  action  of  debt  on  his  recognizance,  if  the  prin- 
cipal be  surrendered  within  eight  days  in  term  after  the  return 
of  the  capias,  he  will  be  discharged,  after  which  time  he  is  said 
to  be  fixed,  and  no  further  indulgence  is  given.  But  this  in- 
dulgence is  neither  uncertain  nor  fluctuating.  It  was  settled  at 
an  early  stage  of  the  English  jurisprudence,  and  does  not  de- 
pend on  the  favor  of  the  court.  The  rights  of  a  plaintiff  against 
the  bail  are  as  well  settled  and  as  clearly  defined  as  the  rights 
in  any  other  cases  of  contract  whatever. 

In  this  case,  Brackenridge  had  eight  days  in  term,  after  the 
return  of  the  capias,  to  render  the  body  of  Oliver  into  custody, 
which  be  failed  to  do,  and  consequently  became  fixed,  and,  so 
far  as  his  liability  depended  on  a  surrender  of  the  principal,  be- 
came absolutely  bound  to  satisfy  the  judgment.  On  the  return 
of  the  process  against  Oliver,  Lewis  had  a  right  to  commence 
his  action,  but  his  right  to  prosecute  it  to  final  judgment  was 
defeasible  by  the  surrender  of  the  principal  within  eight  days, 
sederUe  curia,  after  the  return  of  the  capias;  when  those  eight 
days  were  expired,  his  right  to  prosecute  his  action  to  final 
judgment  became  absolute. 

Agreeably  to  every  principle  of  law  and  the  cases  already 
cited,  there  seems  to  us  no  question  but  that  the  right  of  Lewis 
was  a  vested  right,  a  right  as  complete  and  condnsive  as  that  of 
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the  plaintiff  in  any  of  the  three  oases  we  have  particularly  set 
forth.  One  of  those  cases  was  on  a  verbal  promise  in  consider- 
ation of  marriage,  bat  suit  was  not  commenced  until  after  the 
making  of  the  prohibitory  statute.  Another  was  for  a  penalty 
to  which  the  plaintiff  had  no  claim  until  his  action  was  com- 
menced. The  third  was  one  of  those  seemingly  hard  cases 
where  an  innocent  person  was  to  be  made  liable  for  the  default 
of  another,  when  the  default  had  not  in  fact  rendered  the 
plaintiff  in  a  worse  sitiiation  than  he  was  in  beforci  the  debtor 
having  retained  to  the  bounds  before  the  commencement  of  the 
soit.  So  that  on  the  authority  of  these  cases,  as  well  as  on 
general  principles,  we  are  authorized  in  determining,  that  at  the 
time  of  the  passage  of  this  act,  the  plaintiff  had  a  vested  right 
of  action  which  could  not  be  divested  by  the  act;  and  also  that 
his  right  arose  under  an  express  contract  and  was  guaranteed 
to  him  by  the  most  rigid  construction  of  the  eighteenth  section 
of  the  first  article  of  the  constitution. 

It  is  never  to  be  presumed  that  a  legislative  body  would 
transcend  its  powers,  or  act  contrary  to  the  rules  of  universal 
justice.  It  is  equally  beyond  the  rules  of  a  fair  presumption, 
to  eappose  it  would  interfere  with  private  rights,  so  as  to  do  a 
manifeet  injury  to  one  individual  for  the  benefit  of  another. 
We  have,  therefore,  just  ground  to  presume  that  the  legisla- 
ture, in  the  passage  of  this  act,  did  not  intend  to  destroy  any 
right  that  had  arisen  under  pre-existing  laws.  They  were 
tttrare  of  the  provisions  of  the  constitution.  They  no  doubt 
undentood  the  general  rule  that  acts  of  assembly  are  to  operate 
prospectively.  We  may,  therefore,  suppose  that  althoiugh  they 
hftve  used  general  expressions,  seemingly  embracing  all  present, 
as  well  as  future  cases,  without  any  saving  of  vested  rights, 
jet  it  was  with  the  intention  of  reguLating  future  cases,  and  the 
rights  arising  under  them  only;  deeming  the  present  cases,  and 
the  rights  already  vested  as  suf^ently  protected  either  by  the 
eonstitation  or  the  well  known  rules  of  construing  statutes. 
This  case  remains  in  the  same  situation  in  which  it  would  have 
stood  if  this  act  had  never  been  passed;  and  should  have  regu- 
larly progressed  ia  the  circuit  court,  without  any  reference  to 
the  act. 

By  CouBT.  The  judgment  is  reversed,  with  costs.  Cause 
remanded  for  further  proceedings. 


Ob  the  tabjeet  of  ntrospMthre  statotes,  aee  Oothen  v.  SUminQUn^  10  Am. 
121,  aadoola. 
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State  Bank  v.  The  State, 

[1  BXiAOSFOBD,  267.] 

EvvATr  OF  SxisiTRB  OF  GoBPOBATB  Fravohisxs.  ~ A  aoinire  of  the  frinohiwi 
of  a  corporation  e£fect8  its  disBolution. 

Ast^b  of  CoBPOBAn  Fbakohises  works  a  forfeiture  of  the  franchises,  bat 
not  of  the  lands  or  chattels  of  the  corporation. 

A  JuDOKEKT  OF  Sbizurb  OF  THB  Fbanghisbs  for  a  violation  of  the  charter 
of  a  corporation  should  not  direct  a  seizure  of  the  corporate  posses 
sions.    The  better  opinion  is  that  such  a  judgment  does  not  dissolve  the 
corporation,  though  the  seizure  of  the  franchises  by  execution  issued 
upon  the  judgment  may  work  such  dissolution. 

Thb  Efibot  of  thb  Dissolution  of  a  Gobpobatiov,  at  common  law,  was: 
1.  That  its  lands  and  tenements  reverted  to  the  person  by  whom  they 
were  granted  to  the  corporation;  2.  Its  goods  and  chattels  vested  in  the 
crown;  3.  The  debts  due  to  or  from  it  were  extinguished. 

Ebbob  to  the  cironit  court. 

The  opinion  states  the  case. 

liabba  and  Tsst^  for  the  plamtifFs. 

Moore,  Dewey  and  Nelson,  contra. 

HoucAN,  J.  [His  Honor  first  construed  several  okuseB  in  the 
charter  of  the  bank,  but  the  opinion  thereon  expressed  being 
local  in  its  application,  it  is  deemed  unnecessary  to  insert  it.] 
The  most  of  the  cases  to  be  found  in  the  books  against  corpo- 
rations, are  where  the  corporations  have  been  created  for  the 
purposes  of  government,  and  calculated  for  perpetuity;  and 
where  the  property  of  the  corporation,  whether  real  or  personal, 
has  formed  a  very  inconsiderable  feature  in  the  case.  Of  coarse, 
the  effect  of  the  judgment  on  the  property  of  corporations  has 
beeu  but  seldom  a  question,  and  is  much  less  explained  than 
the  effect  of  the  judgment  on  the  franchises.  There  is  a  tedious 
labyrinth  of  cases  through  which  we  have  to  travel  on  this  sub- 
ject, and  many  of  the  landmarks  are  so  dim  and  uncertain  that 
we  are  frequently  at  a  loss  to  know  whether  we  are  on  safe  and 
tenable  ground.  It  is  certain,  however,  that  the  dissolution  of 
a  corporation  is  effected  by  a  seizure  of  its  franchises,  although 
the  franchises  themselves  are  not  thereby  destvoy  ed,  for  they  exist 
in  the  hands  of  the  state,  and  may  be  afterwards  granted  to  the 
same  or  other  individuals,  in  the  same  manner  in  which  they 
were  originally  granted.  But  the  existence  of  the  corporation 
is  terminated.  Its  being  is  so  completely  lost  that  it  can  have 
no  power  over,  nor  connection  with,  anything  in  existence;  of 
course,  it  can  no  longer  be  considered  as  the  owner  or  possessor 
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of  lands  or  goods,  rights  or  credits.  But  it  does  not  follow  that 
thoee  lands  and  goods,  rights  and  credits,  necessarily  fall  into 
the  hands  of  the  state;  much  less  that  they  are  proper  ob- 
jects to  be  included  in  the  terms  of  the  judgment.  There  are 
bat  two  grounds  on  which  it  can  be  contended,  that  the  corpo- 
rate effects  fall  into  the  hands  of  the  state:  1.  As  a  forfeiture 
for  abasing  the  franchises;  or,  2.  For  the  want  of  an  owner 
by  the  dissolution  of  the  corporation. 

When  we  examine  the  first  of  these  grounds,  we  find  nothing 
in  the  books  to  support  an  idea,  that  the  abuse  of  corporate 
franchises  occasions  a  forfeiture  of  lands  or  goods,  rights  or 
credits,  or  in  fact  occasions  any  other  forfeiture  but  the  fran- 
chises themselves.  The  consequence  of  a  breach  of  the  implied 
condition  on  which  their  liberties  were  granted,  was  not  that 
they  should  forfeit  their  property  or  possessions  if  they  abused 
their  franchises,  but  only  that  they  should  forfeit  the  franchises. 
That  which  comes  out  of  the  hands  of  the  king  is  the  proper 
subject  of  forfeiture;  the  king,  by  the  seizure,  resuming  what 
originally  flowed  from  his  bounty.  Authorities  leading  to  this 
conclusion  are  numerous:  See  the  cases  cited  in  2  Bac.  82,  and 
in  the  King  y.  Amery,  2  T.  B.  615.  For  the  forfeiture  is  the 
same  for  non-user,  when  no  property  has  been  held,  or  rights 
exercised,  as  for  misuser  qr  abuser,  after  the  possession 
of  much  property  aad  the  exercise  of  extensive  rights  and  cred- 
its; and  the  judgment  is  the  same  in  both  cases.  Consequently, 
the  judgment  could  not  direct  h  seizure  of  the  corporate  posses- 
sions, as  a  forfeiture  for  the  violation  of  the  charter. 

Nor  is  the  second  ground,  that  the  property  falls  to  the  state 
for  the  want  of  an  owner,  on  the  dissolution  of  the  corporation, 
more  tenable  as  a  foundation  on  which  to  sustain  this  judgment. 
For  the  ownership  of  the  corporation  does  not  cease  until  its 
dissolution.  And  whether  it  is  dissolved  by  the  judgment  of 
seizure  or  not,  until  the  state  has  execution  on  that  judgment, 
is  not  here  very  material.  For  if  the  corporation  is  dissolved 
1^  the  judgment,  the  judgment  must  be  regularly  entered,  and 
have  its  full  effect,  before  the  dissolution  takes  place;  and  it  is 
not  till  then  that  the  property  can  be  said  to  be  without  an 
owner.  The  loss  of  the  property  to  the  corporation  is  a  con- 
sequeuce  of  the  judgment;  and  it  is  a  contradiction  of  the  first 
principles  of  reason,  a  complete  reversal  of  effect  and  cause,  to 
make  such  loss  of  property  a  part  of  the  judgment.  That 
which  cannot  exist  till  after  the  judgment,  can  never  be  the 
subject-matter  on  which  the  judgment  is  given.    But  the  better 
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opinion  seems  to  be,  that  the  corporation  is  not  dissolved  hf 
the  judgment  of  seizure;  but  that  it  exists  until  the  franchifies 
are  seized  by  execution  on  that  judgment:  See  2  Kjd  on  Cor. 
409,  410,  and  the  authority  there  cited.  Consequentlj,  the  last 
shadow  of  a  support  for  this  judgment  on  this  ground  must 
vanish. 

We  have  thus  far  examined  the  judgment  which  diieols  a 
seizure  of  the  goods,  and  chattels,  rights  and  credits,  lands  and 
tenements  of  the  corporation,  on  the  assumed  position  that 
they  will  necessarily  f  aU  to  the  state  on  the  dissolution  of  the 
corporation.  We  shall  now  inquire  into  the  correctness  of  this 
position.  In  order  to  elucidiate  the  subject,  we  shall  examine 
it  in  detail;  and  in  the  first  place  inquire  what  becomes  of  the 
lands  and  tenements;  secondly,  what  becomes  of  the  goods 
'and  chattels;  and,  thirdly,  what  becomes  of  the  rights  and 
credits  of  the  corporation;  and  we  shall  find  that  each  of  these 
three  items  is  governed  by  different  principles. 

1.  As  to  the  lands  and  tenements:  '*  When  a  corporation  is 
dissolved,"  says  Sir  William  Blackstone,  "  the  lands  and  tone* 
ments  revert  to  the  person  or  his  heirs  who  granted  them  to 
the  corporation;  for  the  law  doth  annex  a  condition  to  every 
such  grant,  that  if  the  corporation  be  dissolved  the  grantor 
shall  have  the  lands  again.  The  grant  is  only  during  the  life 
of  the  corporation,  which  may  endure  forever;  but  when  that 
life  is  determined  by  the  dissolution  of  the  body  politic,  the 
grantor  takes  it  back  by  reversion,  as  in  the  case  of  every  other 
grant  for  life:"  1  Bl.  Comm.  484.  This  is  the  doctrine  ad- 
vanced by  Lord  Coke:  Co.  Lit.  13  b.;  see,  also,  Eyd  on  Cor. 
616;  2  Bac.  32;  2  Cruise,  493;  and  Colchester  y.  Seaber,  3  Buxr. 
1866.  We  see  but  little  in  the  books  that  contradicts  or  ques- 
tions those  authorities,  and  the  cases  that  look  a  different  way 
maintain  that  the  lands  would  escheat:  2  Bac.  32.  If  either 
of  those  principles  be  correct,  we  feel  warranted  in  determin- 
ing that  the  corporate  lands  and  tenements  cannot  be  seised 
into  the  hands  of  the  state,  and  certainly  not  in  the  manner 
contemplated  by  this  judgment. 

2.  As  to  the  goods  and  chattels.  On  this  subject  the  books 
are  almost  silent.  In  the  argument  of  Colcheskr  v.  Seaber,  it 
is  said  by  Sir  Fletcher  Norton,  on  the  authority  of  1  Boll.  Ab* 
816,  that  the  goods  and  chattels  go  to  the  crown.  An  English 
writer,  who  has  collected  together  most  of  the  cases  on  cor- 
porations, concludes  his  remarks  on  the  effect  of  a  dissolution 
in  these  words:  **  What  becomes  of  the  personal  estate  is,  per* 
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haps,  not  deoided;  but  probably  it  vests  in  the  erown:"  2  Kjd 
on  Cor.  516.  We  do  not  feel  under  the  necessity  of  resolying 
any  doubts  which  may  rest  on  this  subject;  for  if  the  law  were 
conclusive,  that  the  goods  and  chattels  in  this  case  would  vest 
in  the  state  on  the  dissolution  of  the  corporation,  yet  we  have 
already  seen  that  this  would  not  be  as  a  forfeiture,  but  because 
they  were  without  an  owner,  and  that  the  claim  of  the  state 
could  not  exist  until  after  judgment;  and  consequently  it  is 
impossible  to  include  them  in  the  terms  of  the  judgment. 

8.  As  to  the  rights  and  credits  of  the  corporation.    These,  as 
applying  to  the  debts,  etc.,  due  to  the  corporation,  are  supposed 
to  be  of  considerable  amount,  and  have  formed  a  principal  feat- 
ure in  every  view  of  this  case.    But  the  importance  of  the  case, 
arising  from  the  amount  in  controversy,  cannot  affect  the  prin- 
ciples by  which  it  is  governed;  and  when  those  principles  are 
fixed  they  must  be  declared,  let  the  consequence  to  individuals 
or  the  community  be  what  it  may.    That  the  debts  are  neces- 
sarily lost  to  the  corporation,  naturally  follows  from  the  princi- 
ples we  have  examined.     For  when  dissolved  they  have  no 
existence,  and  can  have  no  claim  to,  nor  control  over  anything 
whatever.     They  not  only  die,  but  leave  no  representative  be- 
hind them.     This,  in  every  respect,  is  the  case  with  aggregate 
corporations.    Sole  corporations  depend,  in  this  respect,  upon 
principles  somewhat  different;  but  with  them  we  have  now  no 
concern.    But  although  the  debts  fall  out  of  the  lifeless  hands 
of  the  corporation,  at  the  same  time  with  their  real  and  personal 
estate,  yet  when  thus  out  of  their  hands  they  are  very  different 
in  their  natures  from  the  real  and  personal  estate.     Land  and 
goods  have  a  necessary  existence,  although  they  may  be  without 
an  owner  in  being  or  in  expectancy.    They  continue  in  being, 
and  may  be  made  the  subject  of  possession  by  occupancy.    But 
this  is  not  the  case  with  respect  to  debts.    They  have  no  neces- 
sary existence,  and  are  so  conclusively  personal  that  they  can- 
not exist  without  an  obligor  and  obligee  in  being  or  in  expect- 
ancy.   And  on  the  death  of  the  obligor  or  obligee,  without  the 
poflsifaility  of  a  representative,  the  obligation  ceases.     Such  ap- 
pears to  be  the  case  on  the  dissolution  of  a  corporation  aggre- 
gate.   Blackstone  says  *'  the  debts  of  a  corporation,  either  to  or 
from  it,  are  totally  extinguished  by  its  dissolution;  so  that  the 
members  thereof  cannot  recover  or  be  charged  with  them  in  their 
natural  capacities :"    1  Bl.  Com.  484;  2  Kyd  on  Cor.  616,  uses  the 
same  language:    2  Bac.  32,  advances  nearly  the  same  doctrine 
on  the  authority  of  Lev.  237;  Owen,  73;  and  2  And.  107.     And 
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this  doctrine  is  either  directly  or  indirectly  supported  in  a  va- 
riety of  cases.  See  the  before-mentioned  case  of  Coluhefster  y. 
Seaber;  also  Rex  v.  Pasmore,  3  T.  R.  199;  The  Mayor  etc,  of 
Scarborough  v.  Duller,  2  Lev.  237;  4  Com.  Dig.  273. 

If  this  doctrine  be  correct,  and  we  find  it  uncontradicted,  the 
seisure  of  the  rights  and  credits  of  the  corporation  is  impossible 
in  the  nature  of  things,  because  their  existence  ceases  as  the 
claim  of  the  state  commences.  But  even  if  they  could  be 
seised  into  the  handtf  of  the  state  they  would  be  unavailing. 
The  debts  due  to  the  corporation  could  not  on  any  common  law 
principle  be  collected  by  the  state  or  its  agent;  there  being  no 
privity  of  contract,  either  in  fact  or  law,  between  the  state  and 
the  debtor  to  the  corporation.  It  is  true  that  when  the  powers 
of  the  corporation  have  lain  dormant  for  many  years,  and  have 
afterwards  been  revived  by  a  new  charter,  they  have  been 
considered  capable  of  collecting  debts  formerly  due  to  them. 
This  was  the  ease  in  ColcheHer  v.  Seaber.  And  even  when  the 
name  of  the  corporation  has  been  chan<?ed  by  letters  patent, 
they  have  collected  debts  due  to  them  by  their  former  name. 
This  was  done  in  The  Mayor  etc.  of  Scarborough  v.  Butter,  But 
these  cases  were  decided  on  the  principle  that  the  corporation 
that  sued  wus  virtually  nnd  substantially  the  same  body  that 
made  the  contract,  and  to  whom  the  obligation  was  properly 
due.  But  such  is  not  the  case  with  the  state.  It  has  no  con- 
nection with  the  obligor  or  the  obligation,  and  cannot  recover 
the  debt  by  suit. 

Nor  does  the  act  of  assembly,  authorizing  the  collection  of 
the  corporation  debtn  by  commissiouers  to  be  appointed  for  that 
purpoBc,  make  any  alteration  in  tbe  cose.  This  act  was  not  in- 
tended to  make  a  new  law  to  regulate  those  debts,  or  to  alter 
the  pviDcipleH  that  governed  the  corporation  contracts;  but 
seems  founded  on  the  su}ipo8ition  tbat  the  debts  would  become 
due  to  the  state  by  tbe  seizure  of  the  corporate  fmnchises,  and 
tberefore  makes  provision  for  having  them  collected  by  commis- 
sioners. There  is  nothing  in  the  act  calculated  to  give  those 
debts  u  continued  existence  after  tbe  dissolution  of  the  corpora- 
tion. Tbu  act  only  presumes  they  would  by  law  have  such  an 
existence,  and  therefore  makes  a  disposition  of  them.  The 
debts  must  tberefore  be  considered,  on  common  law  principles, 
unaffected  by  the  act,  and  therefore  subject  to  extinguishment 
by  a  dissolution  of  tbe  corporation.  Thus,  in  no  view  of  the 
case,  can  that  part  of  the  judgment  which  directs  a  seisure  into 
tbe  hands  of  the  state,  of  the  goods  and  chattels,  rights,  credits 
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and  effects,  lands,  tenements  and  hereditaments  of  the  corpora- 
tion, be  supported. 

Blackfobd,  J.,  'was  absent. 

By  Court.  That  part  of  the  judgment  which  awards  that  the 
privileges,  liberties,  and  franchises  of  the  defendants  below  be 
seised  into  the  custody  of  the  state,  is  a£Srmed;  and  that  part 
which  awards  that  their  goods  and  chattels,  rights,  credits  and 
effects,  lands,  tenements  and  hereditaments,  be  seised  into  the 
custody  of  the  state,  is  reversed.     To  be  certified,  etc. 


BisaoLcnoN  of  Corporation. — The  effect,  at  common  law,  of  the  diasola- 
tkm  or  civil  death  of  a  corporation  is  very  fally  and  correctly  stated  in  the 
foregoing  cases.  Its  real  estate  reverted  to  the  grantor  and  his  heirs:  Angell 
A  Ames  on  Corp.  sec.  779;  Field  on  Corporations,  sees.  491,  492.  The 
personal  estate  vested,  in  England,  in  the  king,  and  in  America,  in  the 
people.  The  debts  dne  to  and  from  the  corporation  were  totally  extinguished : 
A.  &  A.  on  Corp.  sec  779;  Field  on  Corp.  sees.  491,  492.  The  rules  of  the 
common  law  upon  this  subject  are  now  usually  treated  as  obsolete,  at  least 
in  the  case  of  private  corporations  formed  for  the  purpose  of  acquiring  and 
managing  private  property.  In  place  of  the  harsh  rules  of  the  common  law, 
other  rules  have  been  adopted  which  recognize  and  protect  the  equitable 
rights  of  the  stockholders  and  creditors.  The  case  of  Bacon  v.  Rohertnon,  18 
How.  U.  S.  480,  is  a  leading  one  on  this  subject.  A  judgment  of  foHeiture 
was  rendered  against  the  commercial  bank  of  Natchez,  and  the  property, 
books,  and  assets  of  the  bank  were  adjudged  to  be  seized  and  delivered  to  a 
trustee.  The  trustee  took  possession  of  property  of  the  corporation,  having 
%  nominal  value  of  four  millions  of  dollars.  Subsequently  a  bill  was  filed  in 
the  circuit  court  of  the  United  States  against  the  trustee  and  others,  on 
behalf  of  the  stockholders  to  establish  their  title  to  the  surplus,  and  to  pro- 
cure its  distribution  among  the  plaintiffs  and  such  other  stockholders  as 
should  be  willing  to  join  in  the  pi^osecution  of  the  suit.  Mr.  Justice  Camp- 
bell delivered  the  opinion  of  the  supreme  court  of  the  United  States,  in  the 
course  of  which  he  said:  ''The  common  law  of  Great  Britain  was  deficient 
in  supplying  the  instrumentalities  for  a  speedy  and  just  settlement  of  the 
afiairs  of  an  insolvent  corporation  whose  charter  had  been  forfeited  by  a 
jndicial  sentence.  The  opinion  usually  expressed  as  to  the  effect  of  such  a 
sentence  was  unsatisfactory  and  questioned.  There  had  been  instances  in 
Great  Britain  of  the  dissolution  of  public  or  ecclesiastical  corporations  by  the 
exertion  of  the  public  authority,  or  as  a  consequence  of  the  death  of  their 
members,  and  parliament  and  the  courts  had  affirmed  in  these  instances  that 
the  indorsements  they  had  received  from  the  prince  or  pious  founders  would 
revert  in  such  a  case:  Stat,  de  Terris  Templariorum,  17  Edw.  II. ;  Dean  and 
Canons  of  Windsor,  Godb.  211;  Johnson  v.  Nonoayt  Winch.  37;  Owen,  73» 
S  Vin.  Abr.  280.  What  was  to  become  of  their  personal  estate  and  of  their 
iebts  and  credits  had  not  been  settled  in  any  adjudged  case,  and  as  was 
said  by  Pollexfen  in  the  argument  of  the  quo  warranto  against  the  city  of 
London,  was  perhaps  non  definitur  in  jure.  Solicitor  Finch,  who  argued  for 
the  crown  in  that  cause,  admitted,  'I  do  not  find  any  judgment  in  a  quo 
vurranio  of  a  corporation  being  forfeited.'  Treby,  on  behalf  of  the  city, 
said,  '  The  dissolving  a  corporation  by  a  judgment  in  law,  as  is  here  sought^ 
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I  believe,  is  a  thing  that  never  came  within  the  compass  of  any  man's  imag- 
ination till  now;  no,  not  so  much  as  in  tho  putting  of  a  case.  For  in  all  my 
search  (and  upon  this  occasion  I  have  bestowed  a  great  deal  of  time  in  search- 
ing), I  cannot  find  that  it  ever  so  much  as  entered  into  the  conception  of  any 
man  before;  and  I  am  the  more  confirmed  in  it,  because  so  learned  a  gentle- 
man as  Mr.  Solicitor  has  not  cited  any  one  such  case  wherein  it  has  been  (I 
do  not  say  adjudged),  but  even  so  much  as  questioned  or  attempted;  and, 
therefore,  I  may  very  boldly  call  this  a  case  primcB  impressioniA,*  The  Bxga^ 
ment  of  Pollezfen  was  equally  jiositive.  The  power  of  courts  to  adjudge  a 
forfeiture  so  as  to  dissolve  a  corporation  was  affirmed  in  that  case,  but  the 
effect  of  that  judgment  was  not  illustrated  by  any  execution,  and  the  oootCb 
were  relieved  from  their  embanaasment  by  an  act  of  parliament  Miwnlling  ifc; 
Smith's  case,  4  Mod.  53;  Skin.  310;  8  St.  Tri.  1042,  1057,  12S3.  Nor  have 
the  diacussions  since  the  revolution  extended  our  knowledge  upon  this  intri- 
cate subject. 

"The  case  of  Bex  v.  The  Amery,  2  T.  R.  515,  has  exerted  much  influence 
upon  text  writers.  The  questions  were  whether  a  judgment  of  seizure  tptous- 
que  upon  a  default  was  final,  and  if  so,  whether  the  king's  grant  of  pardon 
and  restitution  would  overreach  and  defeat  a  charter  granting  to  a  new  body 
of  men  the  same  liberties,  intermediate  the  seizure  and  the  pardon.  The 
king's  bench  relying  upon  the  year-book  of  15  Edw.  IV.,  declared  the  judg- 
ment to  be  final  and  the  new  charter  irrepealable.  But  the  house  of  lords 
reversed  the  judgment.  The  judges,  upon  an  examination  of  the  original 
roll  of  the  case  in  the  year-book,  discovered  that  it  did  not  support  the  con- 
clusion drawn  from  it,  and  Chief  Baron  Eyre  says  '*that  Lord  Coke  had 
adopted  the  doctrine  too  hastily."  The  discussions  upon  this  case  show  how 
much  the  knowledge  of  the  writ  of  quo  vxirranto,  as  it  had  been  used  and  ap- 
plied under  the  Plantagenets  and  Tudors,  had  gone  from  the  memories  of 
courts  and  lawyers:  4  T.  B.  122;  Tau.  on  Quo  Warranto,  24.  In  Colches- 
ter v.  Seaber,  3  Bur.  186C,  i^ere  the  suit  was  upon  a  bond,  and  the  defence 
was  that  certain  facts  had  occurred  to  dissolve  the  corporation,  and  that  the 
creditor's  claim  was  extinguished  on  the  bond,  Lord  Mansfield  said:  'With- 
out an  express  authority,  so  strong  as  not  to  be  gotten  over,  we  ought  not  to 
determine  (i  case  so  much  against  reason  as  that  parliament  should  be  obliged 
to  interfere.*  The  question  occurs  here,  could  parliament  interfere?  And 
the  answer  would  be  by  their  authorizing  a  suit  to  be  brought,  notwithstand- 
ing the  dissolution.  These  are  all  cases  of  municipal  corporations,  where  the 
corporations  had  no  rights  in  the  property  of  the  corporation  in  severalty. 

"The  courts  of  Westminster  have  found  much  difficulty  in  applying  the 
principles  settled  in  regard  to  such  to  the  commercial  and  trading  coxpor*- 
tions  that  have  come  into  existence  during  this  century.  The  courts  there, 
within  the  last  twelve  months,  have  been  troubled  to  discuss  whether  a  com- 
mercial corporation  could  recover  damages  for  the  breach  of  a  parol  contract, 
or  whether  the  contract  should  have  a  seal  to  make  it  valid:  Austrtu  H.  M. 
N.  Co.  V.  MarzeUi,  32  L.  &  E.  572;  3  Id.  420.  It  may  be  admitted  that  the 
courts  of  law  could  not  give  any  relief  to  the  shareholders  of  a  corporatiooi 
disfranchised  by  a  judicial  sentence  in  respect  to  a  corporate  right.  Their 
modes  of  proceeding  do  not  provide  for  the  case,  as  they  have  not  for  many 
others:  1  Plow.  276,  277;  Ridiards  v.  liichards,  2  B.  &  Adol.  447;  WilL  Ex. 
1129.  But  this  concession  does  not  involve  an  acknowledgment  that  the 
rights  of  the  corporations  are  extinguished.  Courts  of  chancery  have  been 
forced  into  a  •  closer  contact  with  these  associations,  and  have  formed  a 
more  rational  conception  of  their  constitution,  and  n  more  accurate  estimate 
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of  their  importenoe  to  the  indnstrial  relations  of  society.  Those  courts  have 
evinced  a  spirit  of  aoeommodation  of  their  modes  of  proceeding  so  as  to  adapt 
ihem  to  the  changing  exigencies  of  society.  Lord  Cottenham,  in  WaUworth 
▼.  Holt,  4  M.  &  C.  636,  in  reference  to  the  conduct  of  suits  in  which  similar 
associations  were  concerned,  said:  'I  think  it  is  the  duty  of  this  court  to 
Adapt  its  practice  and  course  of  proceeding;  to  the  existing  state  of  society, 
«nd  not,  by  too  strict  an  adherence  to  rules  and  forms  established  under  dif- 
ferent drenmstances,  to  decline  to  administer  justice  and  to  enforce  rights  for 
^rfaich  there  is  no  other  x^medy.'  In  the  same  spirit,  Sir  James  Wigram, 
V.  0.,  observes:  'Corporations  of  this  kind  are  in  truth  little  more  than 
private  partnerships;  and  in  cases  which  may  be  easily  suggested,  it  would 
be  too  much  to  hold  that  a  society  of  private  persons  associated  together  in 
tmdertakings  which,  though  certainly  beneficial  to  the  public,  are  neverthe- 
less mattetB  of  private  property,  are  to  be  deprived  of  tiieir  civil  rights  inter 
se,  because,  in  order  to  make  their  common  objects  more  attainable,  the 
crown  or  legislature  have  conferred  upon  them  the  benefit  of  a  corporate 
character:'  Fou  v.  BarboUle,  2  Hare,  491.  These  just  views  which  have  af- 
foided  to  wise  chancellors  a  sufficient  motive  to  enlarge  the  scope  and  relax 
the  rigor  of  the  rules  of  chancery  proceeding,  so  as  to  bring  the  civil 
rights  of  individuals  in  whatever  form  they  may  exist,  or  however  compli- 
cated or  ramified,  under  the  protection  of  legitimate  judicial  administration, 
have  been  adopted  in  the  United  States,  not  simply  for  the  improvement  of 
methods  of  proceeding;  but  also  for  the  adjustment  of  rights  and  the  assertion 
of  responsibilities  among  the  members  of  such  associations. 

"In  the  Bank  of  the  United  States  v.  Deveaux,  5  Cr.  61,  this  court  held  that 
the  technical  definition  of  a  corporation  does  not  uniformly  circumscribe  its 
capacities,  but  that  courts  for  legitimate  purposes  will  contemplate  it  more 
sabstantially,  and  the  court  in  that  case  allowed  the  corporation  to  use  its 
corporate  name  for  the  purposes  of  suit  in  the  courts  of  the  United  States  to 
represent  the  civil  capacities  of  the  persons  who  composed  it.  So  the  court 
has  held  that  corporate  acts  need  not  be  evinced  by  writing,  nor  corporate 
contracts  by  a  common  seal;  that  corporations  are  liable  on  contracts  made 
or  defaults  or  torts  committed  by  their  officers  or  agents  in  the  course  of  their 
employment:  12  Wheat.  40;  Id.  64;  6  How.  344;  14  Id.  468.  In  Lennox  v. 
Jioberts,  2  Wheat.  373,  the  court  gave  effect  to  a  p:eneral  assignment  of  a  cor- 
poration of  its  chases  in  action  made  in  anticipation  of  the  expiration  of  its 
charter,  and  which  was  designed  to  preserve  to  the  corporators  their  rights  of 
property.  In  the  Mufnma  v.  Potomac  Company,  8  Pet.  281,  it  held  that  the 
assignment  of  all  the  property  of  a  corporation  and  the  surrender  and  cancella- 
tion of  its  charter  with  the  consent  of  the  legislature,  did  not  defeat  the  right 
of  the  judgment-creditor  to  satisfaction  out  of  the  property  which  had  be- 
longed to  it.  The  power  of  courts  of  equity  in  cases  like  these  was  recognized 
4M  adequate  to  maintain  the  rights  of  the  parties  beneficially  interested,  and 
this  doctrine  was  repeated  and  developed  in  Curran  v.  ArkansaSf  15  How. 
904. 

"The  tendency  of  the  discussions  and  judgments  of  the  court  of  chancery 
in  Great  Britain,  and  of  the  courts  of  this  country,  is  to  concede  the  exist- 
•ence  of  a  distinct  and  positive  right  of  property  in  the  individuals  composing 
the  corporation,  in  its  capital  and  business,  which  is  subject  in  the  main  to 
the  management  and  control  of  the  corporation  itself;  but  that  cases  may 
jtfiae  where  the  corporators  may  assert  not  only  their  own  rights,  but  the  rights 
of  the  corporate  body.  And  no  reason  can  be  given  why  the  dissolution  of  a 
oorporatioD,  whether  by  judicial  sentence  or  otherwise,  whose  capital  was 
Ak.  Dao.  Toil.  Zn— 16 
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oontribated  by  Bhareholden,  for  a  lawful  and  perhaps  laadable  eaterpriae, 
with  the  oonsent  of  the  legislature,  should  suspend  the  operation  of  thes^ 
principles,  or  hinder  the  effeotiye  interference  of  the  court  of  chancery  for 
the  preservation  of  individual  rights  of  property  in  such  a  case.  The  with- 
drawal of  the  charter— that  is,  the  right  to  use  the  coxporate  name  for  the 
purposes  of  suits  before  the  ordinary  tribunals — ^is  such  a  substantial  impedi- 
ment to  the  prosecution  of  the  rights  of  the  parties  interested,  whether 
creditors  or  debtors,  as  would  authorize  equitable  interposition  in  their  be- 
half within  the  doctrine  of  chancery  precedents:  SUUnlon  v.  The  Carrom 
Company,  23  L.  &  E.  315;  Travis  v.  Milne,  9  Hare,  141;  2  Id.  491.  For  the 
sentence  of  forfeiture  does  not  attain  the  rights  of  property  of  the  corporators 
or  corporation^  for  then  the  state  would  appropriate  it.  If  those  rights  are 
put  an  end  to,  it  would  seem  to  be  rather  from  a  careless  disregard,  or 
hardened  and  reckless  indifference  to  consequences,  on  the  part  of  the  pablie 
authority,  than  from  any  preconceived  pkm  or  purpose.  For,  •^wwr^ing  to 
the  doctrine  of  the  text- writers  on  this  subject^  the  consequences  are  visited 
without  any  discrimination;  the  losses  are  imposed  upon  those  who  are  not 
blameworthy,  and  the  benefits  are  accumulated  upon  those  who  are  without 
desert. 

''  The  effect  of  a  dissolution  of  a  corporation  is  usually  described  to  be  the 
reversion  of  the  lands  to  those  who  had  granted  them;  the  extinguishment 
of  the  debts,  either  to  or  from  the  corporate  body,  so  that  they  are  not  a 
charge  nor  a  benefit  to  the  members.  The  instances  which  support  the  dk' 
turn  in  reference  to  the  lands,  consist  of  the  statutes  and  judgments  which 
followed  the  suppression  of  the  military  and  religious  orders  of  knights,  and 
whose  lands  returned  to  those  who  had  granted  them,  and  did  not  fall  to  the* 
king  as  an  escheat;  or  of  cases  of  dissolution  of  monasteries  and  other  ecclesi- 
astical foundations,  upon  the  death  of  all  their  members;  or  of  donations  t4> 
public  bodies,  such  as  a  mayor  and  commonalty.  But  such  cases  afford  no 
analogy  to  that  before  us.  The  acquisitions  of  real  property  by  a  trading 
corporation  are  commonly  made  upon  a  bargain  and  sale  for  a  full  considera- 
tion,  and  without  conditions  in  the  deed;  and  no  conditions  are  implied  in 
laws  in  reference  to  such  conveyances.  The  vendor  has  no  interest  in  the 
appropriation  of  the  property  to  any  specific  object;  nor  any  reversion,  where 
the  succession  fails.  If  the  statement  of  the  consequences  of  a  dissolution 
upon  the  debtis  and  credits  of  the  corporation  is  literally  taken,  there  csn  be 
no  objection  to  it  The  members  cannot  recover  nor  be  charged  with  them, 
in  their  natural  capacities,  in  a  court  of  law.  But  this  does  not  solve  the 
difficulty.  The  question  is,  has  the  honafde  and  just  creditor  of  a  corpora* 
tion  dissolved  under  a  judicial  sentence  for  a  breach  in  its  charter,  any  claim 
upon  the  corporate  property  for  the  satisfaction  of  his  debt,  apart  from  the 
reservation  in  the  act  of  the  legislature  which  directed  the  prosecution? 
Can  the  lands  be  resumed  in  disregard  of  their  rights  by  vendors,  who  have 
received  a  full  payment  of  their  price,  and  executed  an  absolute  conveyance  T 
Can  the  careless,  improvident  or  faithless  debtor,  plead  the  extinction  of  hia 
debt»  or  of  the  creditor's  claim,  and  thus  receive  protection  in  his  delin- 
quency? The  creditor  is  blameless — he  has  not  participated  in  the  corporate 
mismanagement,  nor  procured  the  judicial  sentence;  he  has  trusted  upon 
\isible  property  acquired  by  the  corporation,  in  virtue  of  its  legislative  sano- 
tion.  How  can  the  vendors  of  the  land  or  the  delinquent  debtors  resist  tha 
mi^t  of  his  equity  ? 

"But  if  the  claims  of  the  creditor  are  irresistible,  those  of  the  stockholder 
are  not  inferior,  at  least  against  the  parties  who  claim  to  hold  the  ooipocata 
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fiwpwty.  The  money,  evidences  of  debt,  lands,  and  personalty  aoqnizedby 
tha  oorpontion,  were  pnrchaaed  with  the  capital  they  lawfully  oontribnted 
to  a  Intimate  enterprise,  oondncted  nnder  the  legislative  authority.  The 
enterprise  has  failed  under  oiroumstanoes,  it  may  well  be,  which  entitle  the 
state  to  withdraw  its  special  support  and  encouragement;  but  the  state  does 
noi  affirm  that  any  cause  for  the  confiscation  of  the  property,  or  for  the  in- 
fliotion  of  a  heavier  penaltj^,  has  arisen.  It  is  a  case,  therefore,  in  which 
courts  of  chancery,  upon  their  well  settled  principles,  would  aid  the  partiea 
to  realiie  the  property  belonging  to  the  corporation,  and  compel  its  applioa- 
tkm  to  the  satisfaction  of  the  demands  which  Intimately  rest  upon  it:**  Ba» 
torn  V.  BoberUmi,  2D  How.  U.  S.  483. 

No  doubt  many  American  esses  can  be  found  which,  in  general  tenns, 
te^iffirm  the  common  law  rules  as  laid  down  in  the  case  of  The  State  Bank  ▼. 
TheStaU;  JToJ^oy  v.  ifoOett,  6  Jones Eq.  345;  i^ox v.  JToroA,  1  Ired.  Eq.  358; 
Commeraal  Bank  v.  Lockwood,  2  Harr.  DeL  9;  Port  Gibson  v.  Jfoore,  13  8. 
A  M.  157.  Nevertheless  the  modem  authorities  establish  the  rule  that  the 
Jurisdiction  of  equity  may  be  successfully  invoked  to  take  charge  of  the  assets 
of  a  dissolved  corporation  and  to  apply  those  assets  to  the  satisfaction  of  its 
creditors,  and  thereafter  to  distribute  the  surplus,  if  any,  among  the  stock- 
holders, ratably  according  to  the  number  of  shares  held  by  each:  Field  on 
Corporations,  sees.  491,  292;  MuaeaUne  T.  V,  v.  Frinh^  18  la.  469;  Lwm,  v. 
BaberUon^  6  WalL  277;  New  Albany  v.  Bwke^  11  WalL  96;  Dillon  on  Mun. 
Gorpi,  sec.  113;  Angell  &  Ames  on  Corp.,  sec.  779  a;  Hattinge  ▼•  Dreto,  50 
How.  P.  254;  City  Itu.  Co.  v.  Com.  Bank,  68  HI.  348;  Ctaran  v.  StaU  <if 
AHtanmu,  15  How.  U.  &  312;  Tkikham  v.  Bortt,  31  Barb.  407. 


Deputy  v.  Tobias. 

BoJL  lOE  Naw  Tbial. —Where  the  defendant  in  an  action  of  assumpsit^ 
against  whom  a  verdict  and  judgment  had  been  obtained,  filed  a  bill  in 
equity  for  a  new  trial,  on  the  ground  of  newly  discovered  evidence,  and 
averred  that  due  diligence  had  been  used  without  effect  to  procure  the 
evidence  at  the  trial,  it  was  held,  on  demurrer,  that  the  bill  would  lie. 

Ebbob  to  the  circuit  court.    The  opinion  states  the  oaae. 

Stevens  f  for  the  plaintiff. 
Moaref  conira. 

HoucAN,  J.  Deputy  filed  his  bill  in  chancery  in  the  Jefferson 
circuit  court  against  Tobias  for  the  purpose  of  obtaining  a  new 
trial  in  an  action  of  assumpsit,  in  which  Tobias  had  obtained  a 
judgment  against  him  on  the  common  law  side  of  said  court. 
The  bill  states  that  Tobias,  by  a  parol  contract,  undertook  to 
perform  for  Deputy  certain  work  and  labor  as  a  carpenter,  at  a 
specified  price,  a  small  part  of  which  was  to  be  paid  in  hand. 
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and  the  rendue  when  the  work  was  completed.  That  Tobiafl 
performed  the  prindpai  part  of  the  work,  but  not  in  a  work- 
manlike manner,  and  refused  to  perform  the  remainder.  That 
Deputy  paid  him  that  part  of  the  consideration  which  was  to  be 
advanced,  and  a  considerable  part  of  that  which  was  not  due 
xintil  the  work  was  finished,  under  a  belief  that  Tobias  would 
fulfill  his  contract.  That  Tobias,  after  abandoning  his  undertak- 
ing, commenced  an  action  against  Deputy  for  the  work  and 
labor  so  performed  under  the  special  agreement,  and  declared 
in  two  general  counts — one  an  indebitaiu8  assumpsU,  the  other  a 
quantum  meruit;  to  which  Deputy  pleaded  non-assumpsit  and 
payment,  but  was  unable,  after  using  all  the  diligence  in  his 
power,  to  find  any  witness  by  whom  he  could  prove  the  special 
contract,  and  consequently  a  verdict  and  judgment  were  ob- 
tained by  Tobias  for  the  value  of  the  work  so  performed.  That 
after  the  rendition  of  the  judgment.  Deputy  discovered  that  by 
•the  evidence  of  two  witnesses  (who  are  named,  together  with 
^eir  places  of  residence),  he  could  legally  and  fully  prove  the 
special  contract,  and  also  the  failure  of  Tobias  to  perform  that 
contract.  Prayer  for  a  new  trial  of  the  issues  at  law.  To  this 
bill  Tobias  demurred,  and  the  court  sustained  the  demurrer 
and  dismissed  the  bill. 

The  demurrer  should  have  been  overruled.  We  think  the 
failure  to  defend  at  law  is  sufficiently  accounted  for;  and  if  the 
•contract  was  as  is  stated  by  the  bill,  the  verdict  and  judgment 
ought  not  to  stand.  The  only  plausible  ground  of  demurrer  is 
that  Deputy  should  have  obtained,  by  a  bill  of  discovery,  the 
confession  of  Tobias,  to  be  used  in  the  trial  at  law.  But  a  bill 
of  discovery  is  the  dernier  resort  in  obtaining  testimony;  inas- 
much as  when  it  is  resorted  to,  it  shuts  the  door  against  every 
other  method.  Therefore,  it  is  purely  discretionary  with  every 
suitor  whether  he  will  file  such  a  bill  or  not;  and  he  can  never 
be  considered  in  laches  for  not  seeking  a  discovery  from  the 
opposite  party. 

By  CouBT.  The  judgment  is  reversed,  and  the  proceedings 
subsequent  to  the  demurrer  are  set  aside,  with  costs.  Cause 
j^manded,  with  directions  to  permit  the  defendant  to  withdraw 
his  demurrer  and  answer  the  bill. 
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« 

John  v.  Hunt. 

[1  BiiMKMn,  894.] 

9te  fimts  ov  THE  MoB90AQO&  dionld  be  made  partiee  to  a  mIfv  Jada9 
agiiiitt  the  adtniniatrator  to  foreoloae  a  mortgage  of  the  Maatato;  if 
tlieie  are  no  hem,  aaoh  &ct  ahonkL  afypear  firom  the  reooNL 

ISBfiOB  to  the  oiroiiit  court.    The  opinion  states  the  ease. 
CaaweUf  for  the  plaintiff. 
Nelson,  centra. 

HoLMAN,  J.  Drew,  in  his  lifetime,  mortgaged  oertain  lands 
to  K.  and  A.  Hunt,  for  securing  the  payment  of  a  certain  sum 
of  money.  Aftor  the  decease  of  Drew,  the  money  remaining 
unpaid,  the  Hunts  sued  out  a  adre  facias  against  John,  admin- 
istrator of  Drew,  to  foreclose  the  mortgage;  on  which  the 
plaintiffs  obtained  a  judgment  by  default.  The  only  question 
arising  out  of  the  case  is,  whether  the  heirs  of  Drew  should  not 
have  been  made  parties  in  the  scire  facias.  It  is  not  to  be  pre- 
sumed that  a  man  dies  without  heirs.  If  such  is  the  fact,  it 
must  be  shown.  The  equity  of  redemption  belongs  of  right  to 
the  heir  of  the  mortgagor;  and  he  should  be  a  party  in  any 
proceedings  to  foreclose  the  mortgage.  Such  is  the  British 
practice,  and  we  see  nothing  in  our  acts  of  assembly  which  re- 
quires this  practice  to  be  changed. 

By  CouBT.    The  judgment  is  reversed  with  oosta. 


Wheeler  v.  Robb. 

[1  BbACKVOBDi  ttO.] 

Iir  Qlaxveb,  aul  tbm  Wobds  Laxd  need  not  be  proved,  but  ao  much  of  them 
mnal  be  proved  aa  ia  anffieient  to  raatain  the  canae  of  action;  evidanoe  of 
equivalent  worda  will  not  auflSoe. 

Thk  Substahci  07  thb  Wobds,  or  the  words  themaelvea  aa  laid,  mnat  ba 
proved  to  mataiQ  the  plaintifi'a  action  upon  the  general  iaane. 

Ebbob  to  the  circuit.  Bobb  brought  an  action  of  slander 
against  Wheeler.  Pleas,  the  general  issue,  and  a  special  plea 
of  justification.     Verdict  and  judgment  for  the  plaintiff  below. 

Blagxtobd,  J.  After  the  testimony  was  closed,  the  following 
instruction  to  the  jury  was  asked  of  the  court,  on  the  part  of 
the  defendant,  "  that  the  words  laid  in  the  declaration  must  be 
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proved,  and  that  equivalent  expressionB  will  not  Buffioe;"  which 
instruction  the  court  refused  to  give.  In  JdaiUand  v.  CMdney, 
2  East,  426,  Mr.  Justice  Lawrence,  in  speaking  of  the  action  of 
slander,  observes:  *'  I  take  the  rule  in  actions  of  this  sort  to  be» 
that  though  the  plaintiff  need  not  prove  all  the  words  laid,  yet 
he  must  prove  so  much  of  them  as  is  sufficient  to  sustain  his 
cause  of  action,  and  it  is  not  enough  for  him  to  prove  equivalent 
words  of  slander."  This  we  believe  to  be  the  law,  and  there- 
fore the  court  erred  in  refusing  the  instruction  required. 

The  court  was  further  called  upon  by  the  defendant  to  in- 
struct the  jury,  "  that,  notwithstanding  the  plea  of  justification, 
the  slanderous  words  charged,  or  at  least  a  part  of  them,  musk 
be  proved  to  entitle  the  plaintiff  to  recover."  This  instruction 
was  also  refused.  The  statute  authorizes  the  defendant  to 
plead  as  many  pleas  as  he  thinks  proper,  and  they  must  be  con- 
sidered independent  of  each  other.  The  different  issues  in  this 
case  are  entirely  unconnected,  and  the  admission  contained  in 
the  plea  of  justification  cannot,  in  any  way,  affect  the  plea  of 
not  guilty.  Notwithstanding  the  special  plea,  the  plaintiff  in 
the  court  below  was  bound,  upon  the  general  issue,  to  prove 
his  cause  of  action.  This  might  have  been  done,  not  by  the 
proof  of  equivalent  expressions,  but  by  proof  of  the  words  them- 
selves as  laid,  or  the  substance  of  them:  1  Phill.  Ev.  165;  2  Id. 
97.  The  court,  therefore,  committed  an  error  in  the  refusal  of 
this  instruction. 

By  Court.  The  judgment  is  reversed,  and  the  verdict  set 
aside,  with  costs.     Cause  remanded,  etc. 


Vabiangx  in  Slander. — ^Judge  Soott,  delivering  the  opinion  of  tlM 
court  in  Berry  v.  Dryden,  7  Mo.  334^  gives  the  following  explanation  of  the 
roles  of  law  bearing  on  questions  of  variance  in  slander:  "  The  role  is  stated 
in  the  books  that  the  slander  proved  must  sabstantially  ooirespond  with  that 
charged  in  the  declaration.  By  this  it  is  not  to  be  understood  that  if  certain 
words  are  eznployed  to  convey  a  slanderous  imputation,  these  words  wiU 
support  a  declaration  containing  the  same  imputation  in  different  words. 
The  meaning  of  the  rule  seems  to  be  that  if  the  words  charged  to  have  been 
spoken  are  proved,  bat  with  the  omission  or  addition  of  others  not  all  vaiy- 
ing  or  affecting  their  sense,  the  variance  wiU  not  be  regarded.  Although  the 
words  proved  are  equivalent  to  the  words  charged  in  the  declaration,  yet  not 
being  the  same  in  substance  an  action  cannot  be  maintained,  and  although 
the  same  idea  is  conveyed  in  the  words  charged  and  those  proved,  yet  if 
they  are  not  substantially  the  same  words,  though  they  contain  the  same 
charge  but  in  different  phraseology,  the  plaintiff  is  not  entitled  to  recover." 
That  is,  at  least  some  of  the  words  as  laid  must  be  proved;  and  if  all  the 
words  as  laid  constitute  but  one  charge  and  are  material  to  that  charge,  they 
must  aU  be  proved:  BircJi  v.  BtnUm^  36  Mo.  153.     As  is  said  in  this 
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*'The  words  that  oontain  the  poison  to  the  character  and  impnte  the  crime 
unst  be  proved  as  laid.**  In  Bundy  t.  Hart,  46  Mo.  460,  466,  this  role  was 
re-affirmed  in  this  langoage:  "The  words  proved  must  be  substantially  the 
•ame  words  chai^ged  in  the  petition,  not  different  words  of  the  same  import." 
The  Missonri  doctrine  appears  to  conform  to  that  of  the  principal  case. 
What  was  decided  by  this  case  is  stated  by  Osbom,  J.,  in  Tucker  v.  CaU, 
45  Ind.  31,  35,  as  foUows:  "  Taking  the  case  of  WkeeUr  v.  Rohh  as  the  lead- 
ing one  in  this  state,  and  recognizing  the  role  there  laid  down  as  the  tme 
rule,  it  is  material  to  ascertain  what  it  is.  We  understand  it  to  be  that  it  is 
not  sufficient  to  prove  the  speaking  of  words  di£ferent  from  those  laid  in  the 
complaint,  but  having  the  same  sense  or  meaning;  the  words  themselves,  or 
enough  of  them  to  substantially  make  out  the  charge  included  in  the  set  of 
words  must  be  proven,  and  so  we  understand  the  charge  in  the  case  at  bar.  *  * 
The  court  in  Wkteltr  v.  Rchh,  recognized  the  distinction  between  proof  of 
equivalent  words  and  the  substance  of  the  words  alleged  in  the  declaration. 
Under  the  charge,  the  jury,  we  think  would  understand  that  it  was  neces- 
sary for  the  plaintiff  to  prove  that  the  defendant  spoke  enough  of  the  words 
as  alleged  in  the  complaint  to  make  out  a  charge  of  larceny  againft  the  plaintiff 
without  proving  the  speaking  of  all  of  them.'*  The  charge  here  referred  to 
was:  *'  that  if  the  juiy  found  from  the  evidence  that  the  defendant  spoke  of 
and  concerning  the  plaintiff  and  of  and  concerning  his  character,  substan- 
tially, any  one  or  more  of  the  sets  of  words  as  alleged  in  the  complaint,  im- 
pQting  and  charging  the  crime  of  larceny  against  the  plaintiff,  it  was  suffi- 
cient to  sustain  the  issue  as  to  the  speaking  of  that  set  of  words,  and  on  that 
aasne  they  should  find  for  the  plaintiff."  The  rule  that  words  equivalent  in 
meaning  will  not  support  the  declaration,  but  that  the  words  as  laid,  which 
are  necessary  to  constitute  the  slander  must  be  proved,  is  adopted  also  in 
Saiifard  V.  OaddiM,  15  SI.  228;  Norton  v.  Gordon,  16  Id.  38;  WiOiams  v. 
OdeU,29Id.  156;  BSid  Baiser  y.  Fotm^,  44  Id.  42;  Oknated  r.  Milier,  I  Wend. 
JS06;  StnUh  v.  Mile*,  15  Vt  245;  Smith  v.  HoUiater,  32  Id.  696;  Taylor  v. 
Moron,  1  Met.  (Ken.)  114;  Hancock  v.  StephcM,  11  Hum.  507;  Horion  V. 
RcavU,  2  Murphy,  280. 

In  other  states,  however,  a  different  doctrine  prevails.  It  is  well 
stated  in  WiUiama  v.  Miner,  18  Conn.  464^  474,  by  Chief  Justice  Church: 
"The  law  does  not  require  literal  proof  of  the  words  as  given  in  the 
declaration,  but  only  proof  of  words  of  the  same  sense  and  import.  The 
witness  will  not  be  permitted  to  give  merely  his  construction  of  the  lan- 
guage used,  or  the  impression  which  the  conversation  made  upon  his  mind, 
.without  giving  the  conversation  itself.  He  must  state  the  language  used  in 
its  connection  with  the  subject  of  the  conversation,  as  near  as  he  can  recol- 
lect it,  and  if  this  does  not  differ  in  its  essential  meaning  from  the  words  al- 
leged in  the  declaration,  though  it  may  in  the  forms  of  expression,  it  will 
sufficiently  support  the  averment.  There  is  nothing  more  difficult  than  for 
a  witness  to  recollect  the  exact  language  used  by  another,  and  to  require  this 
would  be  to  defeat  recoveries  in  actions  for  verbal  slander  in  almost  every  in- 
atance."  The  same  principle  governs  in  Massachusetts:  Baldwin  v.  SotiU,  6 
Gray,  321;  Payaon  v,  Macomber,  3  Allen,  69;  Bobbins  v.  Fletcher,  101  Mass. 
115;  Chace  v.  Sherman,  119  Id.  387;  and  in  the  states  represented  by  the  fol* 
lowing  decisions:  Stevens  v.  HandUy,  Wright  (O.)  123;  Wilson  v.  Rtmyon, 
td.  651,  654;  BasseU  v.  Spofford,  11  K.  H.  127;  McCUntock  v.  Crick,  4  Iowa. 
453;  Desmond  v.  Brown,  29  Id.  53;  Hume  v.  ArrasmitJi,  I  Bibb,  165;  S.  C, 
4  Am.  Dea  626;  Hersh  v.  BingwaU,  3  Yeates,  508;  &  C,  2  Am.  Bee  392. 
The  adoption  of  the  provision  in  the  New  Tork  code  that  no  variance  bat 
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twecn  the  allegatiaD  in  &  plfiading  and  the  proof,  ■hall  be  deemed  metaiil 
nnleeB  it  has  eetually  miflled  the  advene  party  to  hia  piejedioi^  will,  it  ia 
ccnoeivedt  work  aome  change  in  the  atrict  mle  held  by  aooie  of  the  eoorta  aa 
to  the  proof  of  the  worda  aa  laid:  Peffram  y.  StM^  67  N.  C.  14A;  Townahend 
on  libel  and  Slander. 


ADWTHBTunjTr  OF  Sfbozal  Plea  to  Pbovb  SFBAKnrck-— The  doeferine  here 
laid  down  that  where  a  apodal  plea  in  joatification  is  pleaded  with  the  gen- 
eral iasne,  the  plaintiff  cannot  under  the  latter  plea  nae  the  fbnner  to  prove 
the  apeaking  of  the  words,  ia  in  accordance  with  the  weight  of  authority,  bat 
laoppoaed  to  the  mle  adopted  in  JldamumY.  French^  11  Am.  Bee.  114  tDie 
deoiaiopa  on  thia  point  are  reviewed  in  the  note  to  that  caa%  11  Am.  Deo. 
12a 


Helm  v.  Van  Vlbet. 

[1  BL4GXr0BD,  842.] 

If  ah  ABMnnsiRaxoB  Changs  thb  Katubb  of  thb  Bkbt  oiipaaUy  dne  to 
the  inteatate,  by  a  contract  made  with  himaelf ,  he  mnat  ane  for  the  new 
debt  in  hia  own  name  and  not  in  his  repreeentative  capoeity. 

SiTLiHO  HTmnn.F  as  Admikibtbator  in  the  declaration  will  be  oonaidered 
as  desoripUo  pertona  merely  where  the  plaintiff  has  dedaied  on  a  prom- 
ise made  to  himself  and  baa  taken  judgment  in  his  own  nam& 

A  JuiKiMBNT  Against  one  of  two  defendants,  after  service  of  the  writ  on 
both,  cannot  be  sostained  on  any  principle  of  common  law  or  statnta 

Ebbob  to  the  circuit  court  in  an  action  of  debt.  It  appeared 
from  the  sheriff's  return  that  the  capias  had  been  served  on  one 
of  the  defendants  on  the  fourth  of  March,  1825,  and  on  the 
other  on  the  seventh  of  the  same  month.  The  defendant,  on 
whom  the  writ  had  been  served  ten  days  before  the  return  day» 
failing  to  appear,  the  plaintiff  took  judgment  by  default  against 
him  alone  for  the  amount  mentioned  in  the  declaration.  Other 
grounds  of  objection  to  the  judgment  appear  from  the  opinion* 

SmUhy  for  the  plaintiff*. 

Wickf  contra. 

SooTTy  J.  This  judgment  is  complained  of  on  two  grounds: 
first,  because  the  plaintiff  in  his  declaration  styles  himself  ad- 
ministrator, and  sets  out  a  contract  made  with  himself;  and  sec 
ondly,  because  the  capias  was  served  on  both  defendants,  and 
the  judgment  is  against  one  only,  no  notice  being  taken  of  the 
other.  The  first  point  presents  but  little  difficulty.  If  an  ad- 
ministrator change  the  nature  of  a  debt,  originally  due  to  the 
intestate,  by  a  contract  made  with  himself,  he  must  sue  for  the 
new  debt  in  his  own  name,  and  not  in  his  representative  char-- 
acter:  3  Bos.  &  P.  10;  1  T.  B.  489;  7  Id.  354.    In  this  case  the 
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plaintiff  deebufes  on  a  promise  made  to  himself,  and  the  judg* 
ment  is  in  his  own  name.  His  styling  himself  administrator 
aaay  be  oonsidered  as  only  a  descripHo  persona,  and  does  not 
change  the  nature  or  effect  of  the  action,  or  of  the  judgment. 
The  second  is  a  fatal  objection.  A  judgment  against  one  of 
fewo  defendants,  after  senrice  of  the  writ  on  both,  cannot  be  sus- 
tained on  any  principle  either  of  common  law  or  of  statute.  In 
case  of  a  joint  or  several  obligation,  the  obligee  may  proceed 
against  the  obligors,  jointly  or  severally,  at  his  election;  but  if 
he  once  elect  to  sue  them  jointly,  he  cannot,  after  a  service  of 
process  on  both,  take  jndf^ent  against  one  only.  Our  statute 
provides,  instead  of  the  English  process  of  outlawry,  that  where 
one  of  several  defendants  named  is  served  with  the  writ,  and 
the  sheriff  as  to  the  others  returns  non  est  inventus,  the  plaintiff 
may  take  judgment  against  him  on  whom  the  writ  was  served. 
This  is  a  statutory  proceeding,  and  is  authorized  only  in  cases 
where  the  sheriff's  return  shows  that  the  other  defendant  named 
in  the  writ  was  not  found.  There  is  no  such  return  in  the  case 
before  us.  The  return  here  shows  that  both  were  found,  and 
that  the  writ  was  served  on  both.  The  judgment  is  therefore 
erroneous,  and  must  be  reversed:  Vide  7  Cranch,  194;  1  Wash. 
879;  4  East,  689;  1  Saund.  291,  n.  4;  5  Bac.  165. 

By  Comrr.  The  judgment  is  reversed,  and  the  proceedings 
subsequent  to  the  return  of  the  writ  are  set  aside,  with  costs. 
Cause  remanded,  etc. 


KiTOHELL   V.  YaNADAR. 

[1  Blaokvobd,  8S6.] 

▲  Iteosn  ST  A  CoMMOV  Casbieb  of  part  of  the  goods  entrusted  to  him, 
M  aeennty  for  the  pOToheae  of  a  boat  to  enable  him  to  reaoh  hie  destina- 
tion, U  nnsathorued;  and  the  right  to  the  poMMWon  of  the  goode  re- 
mains in  the  original  owner. 

A  Bona  Fms  Pubchabab  of  goods  from  a  bailee,  not  at  market  overt,  oaa- 
not  hold  them  against  the  owner. 

Ebbob  to  the  circuit  court*    The  opinion  states  the  case. 

Sattdt,  for  the  plainti£ 

JSTo/Z,  contra. 

Scott,  J.  J.  M.  Porter,  E.  Porter,  and  others,  who  were 
carriers,  purchased  of  Yanadar  a  boat;  and  told  him  at  the 
time  of  making  the  contract  that  they  were  carriers,  and  pur« 
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chased  the  boat  for  the  purpose  of  ascending  Green  river  with 
a  caigo  of  salt,  to  the  place  of  destination;  and  they  depoeited 
with  Yanadar  twenty  barrels  of  salt,  as  a  security  for  the  price 
of  the  boat.  Shrewsberry  and  Crocket,  who  were  the  owners 
of  the  cargo,  sent  Kitchell  as  their  agent,  to  take  charge  of  the 
salt,  and  dispose  of  it.  Satchell  took  the  twenty  barrels  which 
were  left  with  Yanadar,  for  which  Yanadar  brought  an  action 
of  trover  in  the  Yandenburgh  circuit  court,  and  had  judgment. 
On  the  trial  of  the  cause,  the  court  instructed  the  jury  that, 
although  it  was  proved  that  Shrewsberry  and  Crocket  were  the 
owners  of  the  salt,  that  £itchell  was  their  lawfully  authorized 
agent,  and  that  the  carriers  had  no  right  or  instructions  to  sell 
it,  still  the  sale  to  Yanadar  was  good,  and  the  agent  of  Shrews- 
berry and  Crocket  had  no  right  to  take  it.  The  defendant's 
counsel  conceiving  that  the  court  had  misdirected  the  jury, 
moved  for  a  new  trial,  which  was  refused.  Exceptions  were 
taken  to  the  opinion  of  the  court,  and  the  bill  of  exceptions 
was  sealed  and  made  a  part  of  the  record.  We  are  now  called 
on  to  decide  upon  the  propriety  of  these  instructions. 

It  is  a  general  rule  of  law,  sanctioned  by  sound  reason  and 
the  common  understanding  of  mankind,  that  no  one  can,  by 
his  sale,  transfer  to  another  the  right  of  property  in  a  thing  of 
which  he  is  not  himself  the  owner.  To  this  rule,  however,  the 
laws  of  England  contain  some  exceptions.  For  the  security  of 
purchasers  in  their  contracts,  and  for  the  encouragement  of 
commercial  intercourse,  the  law  is  that  all  sales  of  things 
vendible  in  market  overt  shall  not  only  be  good  between  the 
parties,  but  shall  also  be  binding  on  all  others  who  have  any 
right  or  property  therein:  2  Bl.  Com.  449.  On  the  same  prin- 
ciple it  has  been  held  that  if  a  bailee  of  goods  give  or  sell  them 
to  a  stranger,  the  bailor  cannot  maintain  an  action  against  the 
vendee  for  the  specific  articles,  for  by  the  sale  and  delivery  by 
a  person  who  has  a  special  property  in,  and  possession  of,  the 
goods,  the  general  property  of  the  bailor  is  divested.  This  is 
stated  as  the  law  in  2  Saund.  47,  b,  n.  1;  6  Bac.  684;  Strange, 
605;  and  Sir  T.  Jones,  114,  are  also  cited.  Brooke's  Abridg- 
ment seems  to  be  the  leading  authority  on  this  point,  to  which 
the  latter  cases  all  refer:  Bro.  216,  295.  But  in  the  more 
modern  decisions,  the  doctrine  in  Brooke  is  denied  to  be  law, 
and  the  current  of  authorities  now  seems  to  be  that  no  unau- 
thorized act  of  a  bailee  can  divest  the  bailor  of  his  general 
property:  See  1  Wils.  8;  Wheeltmighi  v.  Depeyster^  1  Johns.  471 
[3  Am.  Dec.  345];  Hard.  531. 
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But  had  the  doctrine  of  Brooke,  and  the  subsequent  decisions 
founded  upon  it,  never  been  disputed,  it  would  not  apply  to  the 
present  case.  The  law  as  there  laid  down  is,  that  if  the  bailee 
or  other  person  who  has  only  a  special  property,  sell  and  de- 
liver the  goods  to  another  as  his  own,  bona  fide  and  without 
notice,  the  general  owner  cannot  maintain  an  action  against  the 
vendee.  Here  it  is  in  evidence,  that  the  persons  of  whom  Yan- 
adar  received  the  salt  told  him,  at  the  time  of  making  the 
contract,  that  they  were  carriers,  and  thereby  gave  him  an  am- 
ple opportunity  to  guard  his  interest  by  inquiring  into  the  ex- 
tent of  their  authority,  or  demanding  a  different  security.  We 
think  the  instructions  given  to  the  jury  by  the  circuit  court  were 
incorrect,  and  the  judgment  must  therefore  be  reversed. 

By  CouBT.  The  judgment  is  reversed,  and  the  verdict  set 
aside,  with  costs.    Cause  remanded,  etc. 


See  Ba^  ▼.  Coddiiigtont  9  Am.  Deo.  270,  aa  to  the  rights  of  an  indonee  of  a 
MgotiaUa  note  from  the  agent  of  the  owner. 


Feschli  v.  Fischli. 

[1  BliAOXVOBDt  800.  j 

OosoLUHivjuuHM  or  JuDGMXHT  OF  SiBTXR  Staix— A  judgment  or  daoroa 
obtained  in  another  state  is  condusiYe  here  as  to  all  matters  which  were 
or  might  have  been  there  adjadioated.  Hence,  a  decree  of  divorce  in 
Kentncky»  in  which  alimony  was  allowed,  oondndes  the  wife  from  ap- 
plying in  this  state  for  a  further  provision,  although  sach  original  allow- 
ance was  insufficient. 

Tm  AiiLOwnio  Aumokt  a  court  may  grant  a  gross  sam  or  an  annuity,  based 
upon  the  value  of  the  husband's  property  situated  without  aa  well  as 
within  the  state,  and  such  allowance  will  bo  a  binding  personal  demand 
against  him  everywhere,  or  it  may  give  the  wife  a  sufficient  part  of  the 
husband's  property  within  the  state. 

Ak  Ivbepbndxnt  Suit  fob  Auxoinr  cannot  be  maintained  unless  author- 
ised by  statute,  but  a  court  may  grant  alimony  incidentally  in  decreeing 
a  divorce,  and  if  the  allowance  is  insufficient,  no  other  court  can  supply 
the  deficiency. 

Ebbob  to  the  circuit  court.    The  opinion  states  the  oase. 
Dewey y  for  the  plaintiff. 
SeUon^  for  the  defendant. 

HoLiCAH,  J.    D.  Fischli  filed  her  bill  in  chancexy  in  the  Olark 
circuit  court,  showing  that  in  the  year  1817,  she  intermarried 
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iriih  J.  iE*i8oii!i;  to  whom  she  petf ormed  fhe  dirti€8of  an 
ent,  ailbettofiate  wife;  but  that  he  deserted  her  a  few  days  after 
the  marriage,  with  the  intentioii  of  abandonment  for  more  than 
two  years.  ISiat  he  neglected  and  refused  to  provide  for  her 
sapport,  treated  her  with  seTerity,  and  nnjustly  aspersed  her 
character.  ISiat  she  applied  to  the  Jefferson  circuit  court,  in 
the  state  of  Kentucky;  and  by  the  decree  of  the  said  court  ob- 
tained a  divorce  from  her  said  husband,  and  a  decree  against 
him  for  the  sum  of  three  thousand  eight  hundred  dollais,  and 
one  third  of  tiie  real  estate  be  possessed  in  the  state  of  Ken- 
tucky during  her  life;  but  that  the  avails  of  said  decree,  after 
paying  the  expenses  of  litigation,  are  insufSdent  for  her  com- 
fortable support.  She  further  states  in  her  bill  that  he  is  pos- 
sessed of  valuable  lands  and  tenements  in  Clark  couniy  in  this 
state,  and  prays  for  a  decree  of  one  third  part  thereof  during 
her  life,  and  for  general  relief.  To  this  bill  the  defendant  de- 
murred, his  demurrer  was  sustained  and  the  bill  dismissed. 

This  divorce  having  been  granted  in  Kentucky,  and  a  part  of 
the  husband's  property  decreed  to  the  wife,  it  is  important  for 
us  to  know  how  far  the  rights  of  the  parties,  with  regard  to 
the  provision  made  for  the  wife,  were  adjudicated  and  de- 
termined by  the  proceedings  which  were  had  in  that  state.  For 
whenever  a  matter  is  adjudicated,  and  finally  determined  by  a 
competent  tribunal  it  is  considered  forever  at  rest.  This  is  a 
principle  upon  which  the  repose  of  society  materially  depends; 
and  it  therefore  prevails,  with  a  very  few  exceptions,  through- 
out the  civilized  world.  This  principle  not  only  embraces  what 
actually  was  determined,  but  also  extends  to  every  other  matter 
which  the  parties  might  have  litigated  in  the  case:  See  5  Bac. 
489,  and  the  authorities  there  cited.  Guided  by  this  principle, 
we  should  naturally  suppose  that  the  decree  of  the  circuit 
court  in  Kentucky  had  done  all  that  equity  and  justice  required 
between  the  parties,  if  there  is  nothing  in  the  record  of  their 
proceedings  to  evince  the  contrary,  nor  anything  in  the  case  to 
limit  tiieir  authority;  and  that  the  rights  of  the  parties,  being 
thus  determiced,  were  subject  to  no  further  litigation.  The 
separate  maintenance  that  should  be  decreed  to  the  wife  out  of 
the  husband's  property,  according  to  her  condition  in  life,  the 
fortune  she  brought,  and  her  husband's  circumstances,  was  the 
subject-matter  of  adjudication  before  the  court  that  granted  the 
divorce;  and  if  that  tribunal  had  the  power  to  do  ample  justice 
between  the  parties,  but  has  failed  to  do  it,  no  other  tribunal 
can  take  cognizance  of  the  subject,  and  supply  the  deficiency. 
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The  matter  must  rest,  agreeably  to  the  foregoing  prindpleB, 
where  that  court  has  left  it. 

In  England,  the  power  of  granting  divorces  was  confined  ex- 
clasively  to  ecclesiastical  courts.  And  incident  to  this  power, 
in  cases  of  divorce  a  menaa  et  ihoro,  they  had  the  power  of  de- 
ereeing  alimony.  And,  although  there  are  some  cases  where 
the  chancellor  has  decreed  alimony,  yet  we  believe  there  is  no 
case  where  such  a  decree  was  made  on  account  of  the  insuffi- 
ciency of  the  provision  made  for  the  wife  by  the  ecclesiastical 
court.  There  are  but  few  cases  were  the  chancellor  has  ex- 
ercised jurisdiction  in  decreeing  a  separate  maintenance  to  the 
wife  after  such  a  divorce;  and  each  of  those  cases  turned  on 
some  principle,  different  from  that  of  providing  an  adequate 
maintenance  for  the  wife  where  the  ecclesiastical  court  had 
granted  the  divorce,  but  had  failed  to  make  any  provision  for 
the  wife,  or  had  made  one  that  was  insufficient.  The  greater 
number  of  cases,  where  the  chancellor  has  interfered  in  behalf 
of  the  wife,  have  been  where  there  was  an  express  agreement 
between  the  parties,  or  a  fund  in  trust  for  the  future  benefit  of 
the  wife,  as  in  the  case  of  Oxendon  v.  Oxendon,  2  Yern.  493;  or 
where  the  property  has  been  devised  or  had  descended  to  the 
wife  after  the  divorce,  as  in  NichoUs  v.  Danvers,  2  Yern.  671. 
If  divorces  had  indeed  taken  place  in  these  two  cases  in  Yer- 
non,  as  is  supposed  by  Fonblanque  in  his  treatise  on  equity, 
Tol.  1,  p.  96,  they  go  as  far,  if  not  farther,  than  any  subsequent 
case  in  favor  of  the  wife.  We  therefore  feel  assured  there  is 
no  case  where  a  farther  maintenance  has  been  decreed  to  the 
wife,  because  the  first  was  insufficient. 

The  record  of  the  proceedings  in  Kentucky  are  before  us, 
being  made  a  part  of  the  bill;  from  which  it  appears  that  there 
was  an  appeal  from  the  first  decree  of  the  circuit  court,  and 
that  the  case  was  finally  determined  by  the  court  of  appeals, 
under  whose  direction  the  final  decree  in  the  circuit  court  was 
made.  And  it  is  urged,  from  the  decision  of  the  court  of  ap- 
peals, that  the  decree  for  the  wife's  maintenance  was  predi- 
cated on,  and  limited  to  the  property  which  the  husband  owned 
in  Kentucky;  for  that  court  expressly  decided  that  the  division 
of  the  real  estate  should  be  confined  to  the  defendant's  lands 
in  that  state.  From  which  the  complainant  would  have  us  to 
understand,  that  the  court  determined  that  the  defendant's 
property  without  the  limits  of  that  state,  being  beyond  their 
direct  control,  must  of  necessity  be  excluded  from  their  con- 
sideration in  the  division  they  have  directed;   and  that  that 
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court  did  not  consider  the  rights  of  the  parties  as  settled,  or 
that  they  considered  them  settled  on  premises  where  complete 
equity  could  not  be  done  for  want  of  authority  oo-extensiTe 
with  the  defendant's  property. 

This  view  of  their  decision  receives  some  support  from  the 
construction  they  have  given  to  their  act  of  assembly  on  this 
subject.    That  act  is  the  same  in  this  respect  with  ours,  that 
the  court  pronouncing  the  decree  of  divorce,  shall  regulate  and 
order  the  division  of  the  estate,  real  and  personal,  in  such  a 
way  as  to  them  shall  seem  just  and  right,  having  due  regard  to 
each  party  and  the  children,  if  any.    The  opinion  of  that  court 
was,  that  the  division  of  the  property  should  be  made  in  spede, 
and  not  by  the  decree  of  a  gross  sum  to  be  paid  by  the  husband 
to  the  wife.    This  construction,  we  have  no  doubt,  as  a  general 
rule  is  correct,  and  most  conducive  to  the  interest  of  both  par- 
ties.   But  there  are  cases  where  the  property  may  be  of  great 
value,  and  yet  be  incapable  of  a  division  in  specie  without  a 
serious  loss,  if  not  a  destruction  of  the  property.     Such  would 
be  the  case  in  many  manufacturing  establishments,  and  in  al- 
most all  incorporeal  hereditaments.    In  such  cases  the  court, 
in  order  to  do  justice  according  to  the  true  spirit  of  the  act  of 
assembly,  could  not  divide  the  property  more  equitably  than  by 
allowing  a  gross  sum  or  an  annuity.    We  recognized  this  con- 
struction of  the  act  in  the  case  of  McKinney  v.  McKinney,  Nov. 
term,  1818;  and  we  see  no  reason  to  doubt  its  correctness. 
And  if  there  is  any  case  where  such  a  construction  of  the  act 
ought  to  be  given,  and  such  a  division  of  the  property  ought 
to  be  made,  the  present  is  one  of  that  description.    Under  this 
construction,  and  acting  upon  this  principle,  that  court,  taking 
a  full  view  of  the  husband's  property,  no  matter  where  it  might 
be  situated,  nor  to  what  jurisdiction  it  might  be  subject,  might 
have  decreed  to  the  wife  a  sufficient  maintenance,  either  in  a 
gross  sum  or  in  annual  payments;  which  decree  would  have 
given  the  wife  an  incontrovertible  demand  against  the  husband, 
wherever  he  or  his  property  might  be  found. 

But  it  is  by  no  means  conclusive,  that  that  court  could  not 
have  done  justice  to  the  parties,  in  the  division  of  the  property^ 
without  giving  the  act  this  construction.  It  is  true,  that  a 
court  of  chanceiy,  in  Kentucky,  cannot  control  the  lands  of  the 
^lefendant  in  this  state;  consequently,  the  division  of  the  real 
estate  could  not  have  been  so  ordered  as  to  give  the  complain- 
ant any  portion  here;  yet  if  a  sufficient  part  of  the  husband's 
property  lay  in  Kentucky,  to  constitute  an  adequate  provision 
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for  the  wife,  the  court,  with  a  view  to  the  diyision  of  all  the 
property,  might  have  given  a  proper  proportion  to  the  wife,  and 
allotted  her  that  portion  in  Kentucky.  This,  we  conceive  to  be 
within  their  jurisdiction,  even  on  the  construction  they  have 
given  to  the  act  of  assembly. 

Taking  this  view  of  the  case,  there  is  nothing  in  the  opinion 
of  the  court  that  altogether  excludes  the  idea  that  they  have 
given  the  wife  all  that  they  could  have  given  her,  if  all  the 
properly  the  defendant  owns  in  this  state  had  been  in  Kentucky. 
True  it  is,  the  majority  of  the  court  of  appeals  decided,  that  the 
division  of  the  real  estate  was  to  be  confined  to  the  state  of 
Kentucky;  from  which  Judge  Hills  dissented,  being  of  opinion 
that  the  real  estate  in  Indiana  should  be  taken  into  the  estimate. 
This  decision  of  the  majority,  and  dissent  of  Judge  Mills,  might 
have  been  the  same,  if  all  the  real  estate  had  been  in  Kentucky. 
The  majority  might  have  concluded,  that  one  third  of  /the 
quantity  of  lands  the  defendant  actually  held  in  Kentucky,  to- 
gether with  the  gross  sum  of  three  thousand  eight  hundred  dol- 
lars, was  an  adequate  maintenance,  and  Judge  Mills  might  have 
been  disposed  to  make  a  further  allowance,  amounting  to  one 
third  of  the  lands  the  defendant  held  in  this  state.    This  may 
be  considered  as  a  forced  construction  of  the  decision  of  the 
court  of  appeals,  but  it  is  certain  that  full  evidence  of  all  the 
defendant's  possessions,  both  in  Kentucky  and  Indiana,  was 
before  that  court,  and  we  conceive  they  had  competent  authority, 
and,  as  the  superintendent  of  the  circuit  court,  was  the  only 
proper  tribunal  to  make  a  fair  division  of  the  property,  and  one 
that  would  be  conclusive  between  the  parties. 

We  are,  therefore,  bound  to  conclude,  without  unequivocal 
evidence  to  the  contraxy,  that  that  court  took  the  whole  esti- 
mate of  the  defendant's  property,  real  and  personal,  both  in 
Kentucky  and  Indiana,  and  finally  determined  that  the  gross 
sum  of  three  thousand  eight  hundred  dollars,  with  one  third  of 
the  defendant's  lands  in  Kentucky,  was  all  to  which  the  defend- 
ant was,  in  equity,  entitled.  This  view  of  the  case  is  strength- 
ened by  the  supposition,  that  that  court  must  have  presumed 
that  no  other  tribunal  under  ordinary  circumstances,  could  take 
any  further  cognizance  of  the  subject,  and  that  their  decision 
was  final  and  conclusive  between  the  parties,  as  to  the  extent 
of  the  wife's  maintenance.  If  we  look  further  into  this  case, 
and  consider  it  independently  of  the  provision  made  for  the  wife 
by  the  decree  in  Kentucky,  we  shall  find  nothing  in  it  to 
authorise  the  interference  of  a  coiurt  of  chancery.    We  draw 
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this  oonolufiion,  not  from  the  practice  in  England  of  never  allow* 
ing  alimony  on  the  disaolution  of  the  bonds  of  matrimony,  bat 
from  the  practice  in  chancery  where  there  has  been  a  divorce  a 
mensa  et  ihoro,  to  which  this  divorce  is  in  some  respects  assimi- 
lated. Divorces  from  the  bonds  of  matrimony  in  England^  axe 
predicated  on  the  nullity  of  the  marriage,  and  all  things  are 
thereby  left  in  the  same  condition  in  which  they  would  have 
been  if  no  such  connection  had  been  contemplated.  Divorces 
a  mernsa  et  ihoro,  in  England,  and  statutory  divorces  here,  and 
the  consequent  allowance  of  alimony,  are  predicated  on  the 
relationship  between  husband  and  wife,  and  the  obligation  of 
the  husband  to  provide  for  the  suitable  maintenance  of  the  wife. 
Taking  the  matter  then  as  it  stood  in  England,  we  find  no 
precedent,  except  in  a  few  extreme  cases,  where  any  court  has 
interfered  in  granting  a  maintenance  to  the  wife,  other  than  the 
court  that  granted  the  divorce.  Most  of  the  cases  turn  on  the  agree- 
ment of  the  parties,  which  will  be  carried  into  effect  whether 
there  has  been  a  divorce  or  not:  Yide,  1  Fonb.  97;  1  Maddock, 
807;  Head  v.  Head,  3  Atk.  547;  Seding  v.  Crawley,  2  Yem.  386. 
It  seems  to  be  a  general  rule  that  the  granting  of  a  mainte- 
nance to  the  wife  out  of  the  husband's  property  is  not  an  original 
but  an  incidental  matter.  Such  was  the  conclusion  of  Fon- 
blanque,  after  reviewing  most  of  the  cases  on  the  subject:  See 
1  Fonb.  97.  Such  was  also  the  determination  of  Lord  Chan- 
cellor Thurlow,  in  BaU  v.  Montgomery,  2  Yes.  jun.,  195.  His 
language  is:  ''I  take  it  to  be  now  the  established  law,  that  no 
court,  not  even  the  ecclesiastical  court,  has  any  original  juris- 
diction to  give  a  wife  separate  maintenance.  It  is  always  as 
incidental  to  some  other  matter  that  she  becomes  entitled  to  a 
separate  provision.  If  she  applies  in  this  court  upon  a  euppU-- 
cavil  for  security  of  the  peace  against  her  husband,  and  it  is 
necessary  that  she  should  live  apart,  as  incidental  to  that  the 
chaucellor  will  allow  her  separate  maintenance;  so  in  the  eccle- 
siastical court,  if  it  is  necessary  for  a  divorce  a  mensa  el  ihoro 
propter  saeintiam,"  Similar  to  this  is  the  authority  given  by  our 
act  of  assembly.  The  making  of  a  provision  for  the  wife  by  the 
division  of  the  property,  is  incidental  to  the  divorce.  The 
court  that  decrees  the  divorce  is  to  make  the  provision.  And  if 
that  court  fails  to  provide  for  the  wife,  by  a  division  of  the  prop- 
erty, or  makes  an  inequitable  division,  we  know  of  no  authority » 
either  from  the  act  of  assembly,  or  the  English  books,  for  anj 
other  court  to  remedy  the  evil  or  extend  the  provision. 

By  CouBT.     The  decree  is  affirmed,  with  costs. 
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AuMONT. — ^The  Judgment  in  the  above  case  rests  upon  two  grounds:  First, 
that  the  judgment  rendered  between  the  parties  in  the  state  of  Kentucky 
"waa  a  condusiYe  adjudication  of  their  rights;  and  second,  that  in  the  ab- 
sence of  a  statute  conferring  jurisdiction  equity  will  not  entertain  a  suit 
brought  for  the  sole  purpose  of  obtaining  alimony.  The  first  ground  was 
unquestionably  tenable  if  the  rights  of  the  parties  were  in  fact  drawn  in 
<inestian  and  determined  by  the  court  in  which  the  divorce  was  obtained. 
Upon  the  second  ground  great  contrariety  of  judicial  opinion  has  been  mani- 
fested. Probably  the  rule  asserted  in  FiscJUi  y.  FischU,  that  independently 
of  statutory  authority  equity  has  no  original  jurisdiction  to  entertain  a  suit 
Cor  alimony,  is  sustained  by  a  preponderance  of  the  authorities  in  this  coun- 
try. Under  these  authorities  it  can  be  granted  only  as  an  incident  to  some 
other  matter  of  which  the  court  has  jurisdiction:  Moore  v.  Moore,  18  La, 
An.  613;  Adams  ▼.  Adanu,  100  Mass.  365;  AnshtOz  v.  Aiuhuiz,  16  N.  J.  Eq. 
162;  Chapman  ▼.  Chapman,  13  Ind.  396;  Yule  v.  Tule,  2  Stock.  138;  DoyU 
V.  hoyle,  26  Ma  645;  MeOee  v.  McOee,  10  Geo.  477;  Paraona  v,  Parmms,  9 
N.  H.  309;  Pomeroy  ▼.  WelU,  8  Pai.  406;  Beea  v.  Waters,  9  Watts,  90;  P^ 
Uar  V.  PeJUkr,  Hair.  Mich.  19;  Shannon  v.  Shannon,  2  Gray,  285;  Lawmm 
V.  ShotweU,  27  Miss.  633;  also  the  dissenting  opinions  of  Judges  Sprague 
and  Sanderson  in  OaUand  y.  Galland,  38  Cal.  272.  Kevertheless,  in  several 
of  the  states,  actions  for  alimony  alone  have  been  permitted  upon  the  ground 
that  such  actions  are  within  the  established  limits  of  equity  jurisdiction: 
OaUand  v.  OaUand,  38  CaL  265;  Butler  v.  Butler,  4  litt.  202;  PurceU  v. 
PurceU,  4  H.  &  M.  507;  Almond  v.  Almond,  4  Band.  662;  Logan  v.  Logan, 
2  B.  Mon.  142;  Prather  v.  Prather,  4  Des.  33;  Glover  v.  Clover,  16  Ala. 
446;  Bhame  v.  Bham^  1  McCoid's  Ch.  197;  ffebnea  v.  Franei$eua,  2  Bland. 
4S44;  Mamaman^M  cose^  Id.  566. 


Lang  v.  Scott. 

[1  BXiAaSVOBD,  406.] 

Whxbb  a  Kiw  BiGBT  is  introduced  by  statute,  the  statutory  remedy  is  the 
one  to  be  pursued,  but  where  there  is  a  pre-existing  right  at  common  Ikw 
and  an  affirmative  statute  inflicts  a  new  penalty,  the  law  is  otherwise. 

Ebbob  to  the  cirooit  court.     The  opinion  states  the  case. 

Sweetser,  for  the  plaintiff. 
Wick,  contra. 

Blackfobd,  J.  Action  on  the  case  against  Lang  for  erecting 
an  unauthorized  f eiij  within  two  miles  of  the  plaintiffs  feny» 
to  his  damage  two  thousand  dollars.  Demurrer  to  the  declara- 
tion, and  judgment  for  the  plaintiff. 

If  a  statute  is  introductory  of  new  rights  which  did  not  before 
exist  in  the  country,  and  prescribes  a  penalty  for  their  Tiolation, 
the  persons  claiming  under  the  act  must  depend,  for  tfie  security 
of  the  rights  thus  claimed,  upon  the  provisions  therein  speci- 
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fled.  When  there  ia  a  pre-existing  right  at  common  law,  and 
an  aflSrmatiTe  statute  intervenes  inflicting  a  new  penalty,  the 
law  is  otherwise.  The  exclusiye  privileges  of  ferries  were  not 
known  here  nntil  they  were  authorized  by  statute,  and  the  stat- 
ute by  which  they  are  authorized  prescribes  a  specific  penalty 
for  their  violation.  Upon  the  provisions  of  the  act,  therefore^ 
the  owners  of  ferries  must  rely  for  the  security  of  their  rights^ 
so  far  as  courts  of  common  law  are  concerned.  This  case  can- 
not be  distinguished  in  principle  from  Almy  v.  Harris,  6  Johns. 
176. 

By  OouBT.    The  judgment  is  reversed  with  costs. 


Statotqbt  RwiffinraH.— Upon  the  point  thitt  where  the  statata  makes  un- 
lawful what  waa  before  lawful,  and  appointa  a  speoifio  femedy*  that  nnedy 
moat  be  pnzaaed;  thia  oaae  ia  approved  in  MarUm  t.  YTaiC,  7  lad.  tt7« 


Lagow  V.  Badollet. 

[1  BXiACODrOBD,  416.] 

A  Baitk  BarxBiOEBD  vr  m  Ohabteb  to  dealingi  in  oommeroial  paper,  is 
not  thereby  prohibited  from  taking  an  amgnment  from  a  vendor  of  real 
estate  of  the  pnrchaaer'a  agreement  to  pay  the  pnrchaao  money,  where 
the  taking  of  snoh  aaaignment  ia  neoeaaaiy  to  aeonxe  a  debt  previoDaly 
oontracted. 

TsmMR's  LiEir. — ^Where  an  agreement  ia  made  for  the  sale  of  real  estate^ 
the  pnrchaaer  to  have  immediate  poaseedon,  bat  the  title  to  remain  in 
the  vendor  till  the  money  ia  paid,  an  escpreaa  lien  on  the  land  ia  thereby 
created  in  favor  of  the  vendor. 

Idxm — Waiver  or. — Sach  lien  is  not  waived  by  a  atipolation  in  the  agree- 
ment that  the  pnrchaaer  ia  not  to  remove  a  certain  steam-engine  on  the 
Und  nntil  the  money  ia  paid,  though  this  consUtatea  an  ezpreaa  lien  on 
the  engine. 

Idbk — ^AssiONABiLiTr  or. — ^The  lien  created  in  favor  of  the  vendor  by  anoh 
an  agreement  is  not  merely  personal  to  him,  bnt  may  be  awrigned,  and 
the  assignment  will  be  supported  in  eqnity  to  promote  the  ends  ol 
justice. 

VjDn)OB  AS  Trxtbtbk. — ^The  vendor  in  such  a  caae  being  a  mere  trustee  of  the 
legal  title  for  the  purpose  of  conveying  to  the  purchaser,  on  payment  of 
the  purchase-money,  a  purchaser  at  an  execution  aale  of  the  vendor*a 
interest  in  the  land,  having  knowledge  of  the  agreement^  takea  subjeot 
to  the  trust,  and  will  be  compelled  to  execute  it. 

Appeal  from  the  circuit  court.   The  opinion  states  the  case. 
Tabba  and  NeUan,  for  the  appellant. 
Judah,  for  the  apx>ellees. 
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SoQTT,  J.  This  was  a  suit  in  chancery  in  the  "Knox  circuit 
Aourt.  The  record  presents  the  following  case:  An  article  of 
agreement  was  made  on  the  first  of  September,  1821,  between 
W.  Fellows,  of  the  one  part,  and  W.  Lagow,  attorney  in  fact 
for  the  steam-miU  company,  of  the  other  part,  by  which  agree- 
ment Lagow  sold  to  Fellows  the  ground  on  which  the  old  steam- 
mill  formerly  stood,  and  also  the  steam  engine,  boilers,  castings, 
etc.,  which  had  been  used  in  the  old  steam-mill,  for  and  in  con- 
sideration of  which  Fellows  covenanted  and  agreed  to  pay  seven 
thousand  dollars  on  or  before  the  first  of  September,  1824. 
Fellows  had  immediate  possession  of  the  ground,  and  Lagow 
agreed  to  deliver  to  him  the  engine,  boilers,  castings,  etc.,  aa 
soon  as  he  should  have  a  suitable  building  on  the  said  ground 
ready  to  receive  them,  with  an  express  stipulation  that  the  said 
engine,  boilers,  etc.,  should  not  be  removed  from  the  said 
ground  until  the  said  sum  of  seven  thousand  doUais  should  be 
paid;  and  on  the  payment  of  the  said  sum  Lagow  was  to  make 
to  Fellows  a  good  and  sufficient  title  for  the  said  lot  of  land. 
On  the  twenty-second  of  September,  1821,  Lagow,  for  the  sum 
of  seven  thousand  dollars,  by  his  writing  under  seal,  assigned, 
transferred,  and  set  over  to  the  president,  directors,  and  com- 
pany of  the  bank  of  Yincennes,  the  state  bank  of  Lidiana,  all 
the  right,  title  and  interest  of  the  steam-miU  company  in  and  to 
the  said  agreement,  and  delivered  the  said  articles  of  agreement 
to  the  said  president,  directors,  and  company.  On  the  first  of 
July,  1822,  the  said  president,  directors  and  company  trans-^ 
ferred  the  said  article  of  agreement,  by  indenture,  to  J.  Badol« 
let,  J.  C.  S.  Harrison,  andB.  Buntin,  the  appellees  in  this  case,, 
in  trust  for  the  United  States.  Fellows  erected  a  house,  and 
Lagow  delivered  the  engine,  boilers,  etc.,  according  to  the 
agreement;  a  steam-mill  was  put  in  operation,  which  remained 
in  the  possession  of  Fellows  at  the  time  of  filing  the  bill. 

The  bill  states  that  the  bank  has  become  insolvent  and  its 
charter  forfeited,  and  that  Fellows  was,  at  the  time  of  filing  the 
bill,  notoriously  insolvent.  In  the  Knox  circuit  court,  at  the 
March  term,  1823,  J.  McDonald  recovered  judgment  against 
the  steam-mill  company  for  the  sum  of  one  hundred  and  twenty- 
three  dollars  and  eighty  cents  and  costs;  on  which  judgment 
execution  was  sued  out  on  the  twenty-fifth  of  November  fol- 
lowing, returnable  to  the  March  term,  1824,  by  virtue  of  which 
the  said  steam-mill  lot  was  taken  and  sold,  and  W.  Lagow  be- 
came the  purchaser  for  the  sum  of  four  hundred  and  fifty  dol- 
lars.   The  bill  claims  a  lien  on  the  land  and  buildings,  the 
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engine,  boilers,  castings,  etc.,  and  prays  a  sale  of  the  property, 
and  other  relief,  etc.  The  answer  of  Lagow  admits  the  agree- 
ment and  transfer  set  forth  in  the  bill,  and  the  judgment,  exe- 
cution and  sale  in  favor  of  McDonald;  but  alleges  that  he 
purchased  with  his  own  private  funds,  and  not  as  agent  for  the 
company.  There  was  a  decree  for  the  complainants,  directing 
a  sale  of  the  property;  seven  thousand  dollars  and  the  interest 
to  be  paid  over  to  the  complainants,  costs  to  be  paid  to  the 
officers,  and  the  surplus,  if  any,  to  be  paid  to  Lagow.  Lagow 
appeals  to  this  court. 

It  is  alleged  on  the  part  of  the  appellant,  that  the  agreement 
with  Fellows  was  not  made  nor  assigned  in  the  names  of  the 
proper  partners.  This  objection  comes  rather  ungracefully 
from  the  appellant.  He  was  the  man  who  made  the  agreement 
and  assigned  it  to  the  bank.  He  then  represented  himself  as 
the  authorized  attorney  in  fact  for  the  steam-mill  company,  and 
lie  now  attempts  to  avoid  his  own  acts,  because,  as  he  alleges, 
the  agreement  was  not  executed  according  to  law.  But  leaving 
this  incongruity  out  of  the  case,  there  is  nothing  in  the  record 
to  support  the  objection.  It  is  objected  again  that  the  bank 
has  no  power  to  deal  in  this  kind  of  paper.  The  correctness  of 
this  objection  depends  upon  the  charter  of  the  bank.  By  that 
instrument  the  bank  is  limited  to  paper  of  a  certain  description, 
in  the  ordinary  course  of  business;  but  the  restriction  does  not 
extend  to  any  case  where  it  might  become  necessary  to  secure 
the  payment  of  a  debt  previously  contracted,  and  which  could 
iiot  be  collected  in  the  regular  way. 

It  is  further  urged  by  the  appellant  that  the  express  lien  re- 
served on  the  engine  and  castings  was  a  waiver  of  any  lien  on 
the  real  estate.  In  support  of  this  position,  he  relies  on  4 
Wheat.  290,  291,  where  it  is  said  that  an  express  contract  that 
a  lien  shall  be  retained  to  a  specified  extent,  is  equivalent  to  a 
waiver  of  that  lien  to  any  greater  extent;  and  that  taking  a  note 
for  the  purchase-money,  vdth  approved  indorsers,  discharges 
any  implied  lien  upon  the  land.  It  is  also  said  that  equity  vnll 
not  raise  a  lien  in  favor  of  a  vendor  who  takes  other  security: 
Sugd.  Vend.  352.  The  true  doctrine  seems  to  be — and  these 
authorities  amount  to  no  more — that  the  vendor  of  real  estate, 
whether  conveyed  or  not,  holds  an  equitable  lien  upon  it  for 
any  part  of  the  purchase-money  which  remains  unpaid;  and 
that  lien  is  not  repelled  by  taking  a  note  or  bond  of  the  vendee, 
except  where  a  distinct  security  is  taken,  either  of  property,  or 
the  responsibility  of  a  third  person:   Sugd.  Vend.  252;  Mont. 
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Lien,  86,  90,  218;  Oanon  y.  Oreen,  1  Johns.  Ch.  808.  Whero 
an  express  lien  is  reserved  as  to  a  specified  part  of  the  estate 
sold,  as  might  reasonably  be  supposed  to  be  the  case  where  any 
considerable  part  of  the  purchase-money  is  paid  at  the  time  of 
the  contract;  or  where  the  vendor  has  secured  himself  by  a 
mortgage  on  other  lands,  or  by  the  responsibility  of  other  per- 
sons; the  vendor  evinces  his  intention  not  to  depend  upon  the 
implied  lien  which  equity  would  raise  in  his  favor.  In  this 
case,  however,  we  have  nothing  to  do  with  the  doctrine  of  im- 
plied lien.  It  is  admitted  that  an  agreement  not  to  remove  the 
engine  and  boilers  gives  an  express  lien  on  them;  and  it  seems 
quite  as  clear  that  an  express  covenant  that  the  title  should  re- 
main in  the  vendor  till  the  payment  of  the  purchase-money 
creates  an  express  ben  on  the  real  estate. 

It  is  alleged  again,  that  the  lien,  if  any  existed,  was  confined 
to  the  person  of  the  vendor  and  could  not  be  assigned.  There 
are  some  dicta  in  the  books,  which,  on  a  superficial  view  seem 
to  favor  this  position,  but  on  a  careful  investigation  they  will 
be  found  to  be  inapplicable  to  a  case  like  the  present.  There 
seems  to  be  no  good  reason  why  such  a  lien  should  not  be  as- 
signable, where  the  assignment  would  subserve  the  purposes  of 
justice.  It  is  in  principle  similar  to  a  mortgage  which  follows 
the  debt  into  whose  hands  soever  it  may  pass :  Martin  v.  Mowlin, 
2  Burr.  979.  It  was  decided  in  the  case  of  Cheesehrough  v.  Mil" 
lard,  that  if  a  creditor  who  has  a  lien  on  two  parcels  of  land, 
elect  to  take  his  whole  demand  out  of  one  parcel  on  which  an- 
other creditor  has  a  subsequent  lien,  the  latter  creditor  is,  in 
equity,  entitled  to  have  a  prior  lien  assigned  to  him  for  his  ben- 
efit: 1  Johns.  Ch.  409  [7  Am.  Dec.  494].  That  decision  shows, 
that  in  the  opinion  of  a  veiy  learned  and  able  chancellor,  such 
a  lien  might  be  assigned  so  as  to  inure  to  the  benefit  of  another 
person,  and  that  equity  would  support  such  an  assignment  to 
promote  the  ends  of  justice. 

In  the  case  under  consideration,  Lagow,  as  the  agent  of  the 
steam-mill  company,  assigned  to  the  bank  all  their  interest  in 
the  agreement.  Their  right  to  the  seven  thousand  dollars,  and 
the  lien  on  the  property  to  secure  the  payment  of  that  sum,  con- 
stituted all  the  beneficial  interest  they  had  to  transfer.  By  the 
language  of  the  assignment  it  was  evidently  the  intention  of 
Lagow  to  transfer,  and  of  the  bank  to  receive,  all  the  benefits 
which  the  company  could  have  derived  from  that  contract.  It 
was  a  fair  transfer  of  all  their  right  and  interest  for  a  full  and 
valuable  consideration.     It  was  a  payment  of  a  pre-existing 
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debt.  And  it  is  believed  there  exists  no  role  in  equity  to  set 
aside  such  a  contract,  made  under  such  circumstiuioes.  The 
whole  beneficial  interest  then  being  transferred  to  the  bank 
there  remained  in  the  steam-mill  company  nothing  but  the  bare 
legal  title,  which  they  held  in  trust  for  the  purposes  of  the  con- 
tract: 1  Madd.  Ch.  289.  When  McDonald  recovered  judgment 
and  sued  out  his  execution,  the  company  had  nothing  of  this 
property  but  a  naked  trust,  without  any  beneficial  interest  either 
in  possession  or  in  expectancy.  When  Lagow  purchased  at  the 
execution  sale,  whether  in  his  own  right  or  as  agent  is  wholly 
immaterial,  he  could  acquire  no  more  than  the  company  pos- 
sessed, and  having  full  notice  of  the  situation  of  the  estate,  he 
purchased  it  subject  to  all  the  existing  incumbrances,  condi- 
tions, and  trusts,  to  which  it  was  subject  in  the  hands  of  the 
company,  and  is  in  equity  bound  to  execute  the  trust  in  the 
same  manner  as  he,  or  the  company  whose  agent  he  was,  would 
have  been  bound  to  do,  had  no  such  judgment,  execution,  or 
sale,  ever  taken  place:  Sugd.  Vend.  498;  1  P.  Wms.  128. 

McDonald's  judgment  and  execution  could  not  affect  the 
rights  either  of  the  complainants  or  of  Fellows.  The  complain- 
ants had  a  right  to  the  benefit  of  the  lien  to  secure  the  payment 
of  seven  thousand  dollars,  and  Fellows  had  a  right,  on  the  pay* 
ment  of  that  sum  and  the  interest,  to  have  a  conveyance  of  the 
title.  If,  by  reason  of  improvements  made  by  Fellows,  the 
property  has  acquired  an  increased  value,  so  that  on  a  sale  to 
discharge  the  lien  it  will  command  a  price  beyond  the  amount 
of  the  purchase-money  vnth  interest  and  costs,  the  surplus  is, 
in  equity  and  good  conscience,  the  right  of  Fellows  and  not  of 
Lagow.  This  view  of  the  case  leads  to  the  conclusion  that  the 
decree  of  the  circuit  court  is  correct,  except  so  far  as  relates  to 
the  payment  of  the  surplus  to  Lagow;  in  this  it  is  erroneous 
and  must  be  reversed. 

The  court  entered  a  decree  directing  a  sale  of  the  property* 
appointing  commissioners,  etc.,  enjoining  the  persons  in  pos- 
session, etc..  with  costs  to  the  appeUees. 


VxNDoa's  Lien. — ^In  some  portiona  of  the  United  States  the  existence  of 
the  lien  of  a  vendor  who  has  parted  with  the  title  bat  has  not  received  fall 
payment  of  the  parchase-money,  is  denied:  KaujfeU  ▼.  Bower,  10  Am.  Dec 
428;  WrigfU  v.  Dame,  5  Met.  603;  PhUbrook  v.  Delano,  29  Me.  410;  Sknpstm 
V.  Mundel,  3  Kans.  185.  Bat  in  the  great  majority  of  the  states  the  lien  is 
recognized  and  enforced:  2  Wash.  Real  Prop.  505,  508.  It  can  not  be  en- 
forced against  purchasers,  nor  incambrancers  for  value  and  without  noticei 
Duval  V.  Bibb,  4  Am.  Dec.  506;  2  Wash.  Real  Prop.  505,  506b 
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Waiver  or  Vsndob's  Lzbit. — "This  lien  -will  be  defeftted  if  the  Tender  do 
«iiy  act  manifesting  an  intention  not  to  rely  on  the  land  for  seooiity.  What 
act  is  to  be  deemed  to  work  a  waiver  of  a  vendor's  lien  it  may  not  be  easy  to 
define.  But  it  has  been  held  that  the  taking  of  the  vendee's  note  or  bond  for 
the  pnrchase-money  is  not  such  an  act,  nor  his  check  which  is  not  presented 
or  paid,  nor  a  renewal  of  the  vendee's  note.  It  can  only  be  waived  by  taking 
collateral  security,  or  by  an  express  agreement  to  that  effect.  But  the  ac- 
ceptance of  a  distinct  and  separate  security  for  the  purchase-money  is  a 
waiver,  as,  for  instance,  a  mortgage  of  other  property,  or  a  bond  or  note  with 
a  surety,  'or  indorser,  or  a  deposit  of  stock.  So  where  the  vendor  took  notes 
for  the  purchase-money,  and  sold  these,  and  the  purchaser  took  new  notes 
from  the  maker;  and  the  taking  of  the  notes  of  a  third  party  for  the  pur- 
chase-money is  a  waiver  of  the  lien,  although  it  be  the  note  of  the  husband 
where  the  wife  is  the  purchaser,  provided,  in  these  cases,  the  presumption  of 
a  waiver  is  not  rebutted  by  satisfactory  evidence  that  it  was  intended  that  the 
vendor  should  retain  his  lien:"  2  Wash.  Eeal  Prop.  507. 

Tbajssfeb.  of  Venbob's  Lien. — Generally  the  transfer  of  a  debt  carries 
with  it  the  security  which  exists  for  its  payment.  This  rule  has,  in  a  few  of 
the  states,  been  extended  to  the  transfer  of  the  indebtedness  due  to  ven- 
dors for  unpaid  purchase-money:  Edtoards  v.  Bohannon,  2  Dana,  98;  Honare 
V.  BaheweU,  6  K  Mon.  67;  Brumfield  v.  Palmer^  7  Black!  227;  Roper  v. 
MeCook,  7  Ala.  318;  WhUe  v.  Stover,  10  Id.  441;  Cfrigaby  v.  Hair,  25  Id. 
327;  FisJier  v.  Johruon,  5  Ind.  492.  And  this  is  the  doctrine  of  the  case  now 
under  consideration.  But  against  this  doctrine  the  array  of  authorities  is 
very  formidable:  Wellbom  v.  WUUams,  9  Geo.  89;  WhiU  v.  WiUiams,  1  Pai. 
502;  WilUafMY.  Young,  21  CaL  228;  Boss  v.  ffeuOzen,  36  Id.  321;  Bru^v. 
Kinsley,  14  Ohio  20;  ShercUz  v.  Nieodemus,  7  Yerg.  9;  Oreenr,  Crockett,  2  B. 
k  B.  Eq.  390;  Webb  v.  Bobinaon,  14  Geo.  216;  Dickenson  v.  Chctae,  1  Morris, 
492;  Briggs  v.  HiU,  6  How.  (Miss.)  362;  ShaU  v.  Biseoe,  18  Ark.  142;  Cfreen 
V.  Demoss,  10  Humph.  374.  "  The  cases  which  deny  that  the  lien  passes 
with  the  personal  security  of  the  vendee  do  not  rest,  except  in  a  few  instances, 
upon  the  want  of  a  special  assignment  from  the  vendor,  but  upon  the  ground 
that  the  lien  is  in  its  nature  unassignable;  and  to  that  conclusion  we  have 
arrived.  The  lien  is  not  a  specific,  absolute  charge  upon  the  property.  It  is 
simply  a  right  to  resort  to  the  property  upon  a  failure  of  payment  by  the 
vendee.  It  does  not  arise  from  any  agreement  of  the  parties,  but  is  the  creat- 
ure of  equity,  and  is  established  solely  for  the  security  of  the  vendor.  It  is 
founded  upon  the  natural  justice  of  aJlowing  a  party  to  reach  the  property, 
which  he  has  transferred,  to  satisfy  the  debt  which  constitutes  the  considera- 
tion of  the  transfer.  It  is,  therefore,  the  personal  privilege  of  the  vendor. 
The  assignee  of  a  note  given  for  the  purchase-money,  stands  in  a  very  differ- 
ent position.  He  has  not  parted  with  the  property  which  he  seeks  to  reach, 
in  consideration  of  the  note  he  has  received.  He  has  never  held  the  prop- 
erty, and  has,  therefore,  no  special  claims  upon  equity  to  subject  it  to  sale 
for  his  benefit.  The  particular  equity  of  the  vendor  in  this  respect  cannot,  in 
the  nature  of  things,  be  assorted  by  another."  '*It  is  indispensably  neoea- 
sary,"  says  Chancellor  Bland,  "to  tiie existence  of  such  a  lien,  that  the  par- 
ties should  stand  in  the  relation  towards  each  other  of  vendor-  and  vendes  of 
real  estate,  the  purchase-money  of  which  has  not  been  fully  paid.  If  that 
relationship  is,  in  any  manner  whatever,  put  off,  altered,  or  relinquished, 
an  equitable  lien  either  cannot  arise  or  will  be  destroyed.  The  pure  relation* 
•hip  of  creditor  or  debtor,  or  of  borrower  and  lender,  is  incompatible  with 
the  existence  of  an  equitable  lien,  excludes  or  extinguishes  it." 


S64'  Laoow  v.  BiDOLLEi.  [IndiaiuL 

And  agftin:  "  An  equitable  lien  is  an  inoumbranoe  upcm  land  wliioh  can 
vnly  be  held  1^  a  Tondor;  and  although  aaaets  may  be  marahaled  bo  as  to 
pat  a  Yendor  altogether  upon  his  eqnitable  lien,  for  the  benefit  of  other  cred* 
iton,  yet  no  third  peraon  can,  as  aaaignee  of  the  yendor,  derive  any  benefit 
from  such  a  lien;  nor  can  it»  like  a  bond  or  a  mortgage  be  aiiirigned,  becanae 
it  ia  not  ezpreaaed  in  writing  or  in  any  aeparate  contract,  but  ezista  only  aa 
an  inseparable  eqnitable  incident  of  the  contract  of  porcfaase,  and  is  raised 
1^  ooDBtmction  of  eqnity  in  favor  of  the  vendor  only.  To  allow  it  to  paaa 
by  an  assignment  of  the  claim  for  the  pnrohase-money,  or  by  a  transfer  of  the 
bonds  or  notes,  given  as  a  secnrity  for  the  payment  of  the  porohase-money, 
would  be  of  the  most  minons  consequences  to  titles  to  real  estate:"  1  Bland'a 
Chan.,  523, 624.  The  vendor's  lien,  says  the  supreme  ..oort  of  Tennessee, 
"  is  nothing  more  than  a  mere  eqoity,  capable  of  acqn'  ing  the  force  and  effi- 
cacy of  a  lien  nnder  certain  circnmstances,  in  the  r/ent  of  the  non-payment 
of  tiie  porchase-money.  It  is  the  creators  of  i*  conrt  of  equity,  and  lesto 
upon  the  principle  that  a  person  having  gut  the  estate  of  another  shall  not^ 
as  between  them,  keep  it  aud  not  pay  the  consideration:  Maekreth  v.  ^j^m- 
mona,  15  Ves.  329.  But  this  lien  is  a  mere  personal  eqnitable  ri^t  in  the 
vendor,  and  is  not  assignable.  It  looks  only  to  the  security  of  the  vendor^ 
and  does  not  pass  to  the  assignee  of  the  vendee's  obligation  for  the  considera* 
tion-money,  and,  consequently,  cannot  be  enforced  in  his  favor:"  Oreen  v. 
J>emos8,  10  Humph.  374;  see  also  Jackman  v.  HaUodt,  1  Ohio,  320;  WeSxfm 
V.  WiUiams,  9  Geo.  86;  Brigga  v.  HiU,  6  Howe,  362;  GUman  v.  Bnmm,  1 
Mason,  221;  and  the  note  of  Hare  and  Wallace  to  Maekreth  v.  JSymmatUf  2 
Leading  Cases  in  Equity,  276,  where  all  the  authorities  are  cited. 

There  is  a  marked  distinction  between  the  lien  of  a  vendor  after  absolute 
conveyance  and  the  lien  of  a  vendor  where  the  contract  of  sale  is  unexecuted. 
In  the  latter  case,  the  vendor  holds  the  legal  estate  as  security  for  the  pur- 
chase-money. He  can  assign  his  contract  with  the  conveyance  of  the  title^ 
and  in  such  case  his  assignee  will  acquire  the  same  rights  and  be  subject  to 
the  same  liabilities  as  himself:  See  Sparks  v.  Hess,  15  CaL  194;  and  Taylor y, 
McKmney,  20  Id.  618.  In  the  former  case,  the  vendor  retains  a  mere  equity, 
which,  to  become  of  any  force  or  effect,  must  be  established  by  the  deorse  of 
theconrt  Baum  v.  Origaby,  21  CaL  176. 
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Fbowman  V.  Smith. 

[LlXXXU.*8  Sjezaox  Gaim.  7.] 

Is  AX  Aonov  10B  MAUCtoiTB  PBosEOunoir,  the  plaintiit  who  has  beoii  di«« 
charged  from  a  proeeontion  for  felony,  without  a  trial  on  the  mentis 
cannot  reqnire  proof  of  probable  canae,  until  he  ahowa  ezpreia  malioeu 

Action  for  a  malicious  prosecution.  The  opinion  states  the 
case. 

By  Court,  Mttteb,  C.  J.  The  presentment  against  Mary 
Smith  having  been  found  by  the  grand  jury,  and  she  having 
been  discharged  therefrom,  for  reasons  which  appeared  to  the 
court,  and  not  acquitted  of  the  charge  contained  therein,  by  a 
trial  thereof  on  the  merits,  the  court  is  of  opinion  that,  on  the 
trial  of  the  action  for  a  malicious  prosecution  it  was  not  incum- 
bent on  the  defendants  to  show  a  probable  cause,  but  that  it 
was  essential  to  the  support  of  the  plaintiff's  action,  that  they 
should  have  proved  express  malice  in  the  defendants;  which  not 
having  been  done,  judgment  reversed  vnth  costs. 


To  SoppOBT  AS  Aonov  ior  a  Maxjcious  PBosaouTXov  it  ia  oBamtial 
that  malice  on  the  part  of  the  defendant,  the  plaintiff  in  the  proeeontion 
oomplained  of,  and  a  want  of  probable  cause  for  instituting  auch  proaeou- 
tion,  ahould  both  concur:  Toeum  v.  Polly,  1  B.  Mon.  858;  MUehM  v.  MaU 
Ungiif,  1  Met.  (Ken.)  240;  Woods  v.  FameU,  13  Bush.  628;  KdUm  v.  £evin$, 
5  Am.  Dec.  670;  Bell  y.  Graham,  9  Id.  687;  Smiih  v.  ZetU,  69  Ind.  862; 
Bvana  v.  Thompson,  12  Heiak.  634;  8eoU  v.  Shtilor,  28  Gratt  891;  Carleion 
y.  Taylor,  60  Vt  220;  MeKoum  y.  Hunter,  30  N.  Y.  625;  Fagnan  v.  Knox, 
66  Id.  525;  and  that  the  proaecution  ahould  have  terminated  in  favor  of  the 
defendant  therein:  Spring  y.  Besore,  12  B.  Mon.  551;  Wood  v.  Layeoek,  1 
Jfet.  (Ken.)  192;  Winn  y.  Peekham,  42  Wis.  493;  Leever  v  Hamm,  57  Ind. 
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ii  noeeuMgy  for  the  plaintiff  to  prore  malioe  in  het  as  distingniahed  irom 
malioe  in  law.  Malice  in  law  is  where  malioe  is  established  bj  legal  pre- 
■omption  from  proof  of  certain  foots  as  in  actions  for  libel,  where  the  law  pre- 
sumes malioe  from  proof  of  the  publication  of  the  libeloos  matter.  Malioe  in 
laet  is  to  be  foond  by  the  jmy  from  the  evidence  in  the  case.  They  may  in* 
ler  it  from  want  of  probable  canse.  Bat  it  is  well  established  that  the 
plaintiff  is  not  reqnired  to  prove  express  malice  in  the  popolar  signification  of 
the  term,  as  that  defendant  was  prompted  by  malevt>l^ce,  or  acted  from  mo- 
tives of  ill-will,  resentment,  or  hatred,  towtfds  the  plaintiff.  It  is  sofScient 
if  he  prove  it  in  its  enlarged  legal  sense.  '  In  a  legal  sense  any  act  done  will- 
fully and  porpoeely  to  the  prejadioe  and  injniy  of  another  which  is  unlawful, 
is  as  against  that  person  malicioaa:'  CommonvfeaUh  v.  8netting,  15  Pick.  387. 
'The  malice  necessary  to  be  shown  in  order  to  maintain  this  action  is  not 
necessarily  revenge,  or  other  base  and  malignant  passion.  Whatever  is  done 
willfully  and  purposely,  if  it  be  at  the  same  time  wrong  and  unlawful,  and 
that  known  to  the  party,  it  is  in  legal  contemplation,  malicious:'  WUU  v. 
N<>yes,  12  Pick.  924;  see,  also.  Page  v.  Gushing,  38  Me.  523;  Humphries  v. 
Parker,  62  Id.  502;  MUcheU  v.  WaU,  111  Mass.  492;  PuOen  v.  OUddem,  06 
Me.  202, 204. "  The  acquittal  of  the  defendant  is  not  of  itself  evidence  of  the 
malice  of  the  prosecutor:  Garrard  v.  WiUei,  4  J.  J.  Marsh.  628;  UUman  v. 
Ahrams,  9  Bush.  744;  nor  is  a  dischazge  from  prosecution  by  a  noUe  prosequi, 
prima  fade  evidence  of  such  malice:  Toeum  v.  Polley,  1  B.  Men.  358.  The 
burden  of  proving  the  malice  of  the  defendant  lies  on  the  plaintiff  in  the  ac- 
tion of  malicious  prosecution,  and  until  he  gives  some  evidence  of  malioe  in- 
dependent of  any  inference  of  the  verdict  of  acquittal,  the  defendant  will  not 
be  called  upon  to  prove  anything:  UUman  v.  Abrams,  9  Bush.  744. 

Pbosbcutiov  of  Civil  Actxok. — A  comprehensive  rule  is  laid  down  in 
Potts  V.  Imiay,  7  Am.  Dec  603,  in  regard  to  one's  responsibility  for  the  mali- 
cious prosecution  of  a  civil  suit.  It  is  there  stated  that  an  action  of  mali- 
cious prosecution  would  not  lie  for  prosecuting  a  civil  suit  in  a  court  of  com- 
mon law,  having  competent  jurisdiction,  by  the  party  in  interest,  unless  the 
defendant  has  been  arrested  without  cause,  and  deprived  of  his  liberty,  or 
made  to  suffer  other  special  grievance,  different  from  and  superadded  to  the 
ordinary  expense  of  a  defense.  What  cases  are  embraced  by  the  exceptions 
made  by  this  rule,  is  a  question  that  has  been  differentiy  answered  in  difier- 
ent  cases.  But  the  courts  generally  agree  that  an  action  for  a  malidons 
prosecution  will  lie  for  maliciously  and  without  probable  cause^  arresting  the 
person  of  the  plaintiff,  levying  an  attachment  upon  his  property,  or  insti- 
tuting proceedings  in  bankruptcy  against  him;  1  Hilliard  on  Torts^  pp.  443, 
457,  4th  ed.;  Cooley  on  Torts,  187. 

Upon  thi  Obdxb  of  Peoof,  Wheeler  v.  KesbiU,  24  How.  644,  prescribes 
the  following:  '*  To  support  an  action  for  a  malicious  criminal  prosecution, 
the  plaintiff  must  jwove,  in  the  first  place,  the  fact  of  prosecution,  and  that 
the  defendant  was  himself  the  prosecutor,  or  that  he  instigated  its  com- 
mencement, and  that  it  finally  terminated  in  his*  acquittal  He  must  also 
prove  that  the  charge  preferred  against  him  was  unfounded,  and  that  it  was 
made  without  reasonable  or  probable  cause,  and  that  the  defendant  in  mak- 
ing or  instigating  it  was  actuated  by  malice.  Proof  of  these  several  facts  is 
indispensable  to  support  the  declaration,  and  clearly  the  burden  of  proof  in 
the  first  instance  is  upon  the  plaintiff  to  make  out  his  case,  and  if  he  Auls  to 
do  so  in  any  one  of  these  particulars,  the  defendant  has  no  occasion  to  offei 
any  evidence  in  his  defense:"  See,  also,  1  Hilliard  on  Torti^  441. 
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BUCKNER   V.  TeRRILL. 

[LZTXBU.'*  Sklbct  Casm,  39.] 

The  Execution  dobs  not  Abate  by  the  death  of  the  plaintiff  «£ter  rn/eri 
/aeias  has  been  levied;  but  a  vendiiioni  exponas  may  ianiew 

Appeal.     The  opinion  states  the  case. 

By  CouBT.  As  the  errors  assigned  relate  only  to  the  proceed- 
ings bj  the  ministerial  officers,  the  clerk,  sheriff,  etc.»  none  of 
which,  except  one,  have  been  complained  of  in  the  inferior 
court,  the  principles  decided  by  the  case  of  Smith  y.  Carr,  Hard. 
305,  forbid  an  inquiry  into  any  but  that  which  was  adjudicated  by 
the  inferior  court:  that  is,  that  the  execution  ought  to  have  been 
quashed,  because  it  was  issued  after  the  death  of  Terrill  who 
was  tbe  plaintiff  below.  To  this  objection  it  is  proper  to  ob- 
serve that  the  original  fi.  fa.  had  been  executed,  and  one  or 
more  writs  of  vendiiioni  exponas  had  issued  thereon  in  the  life- 
time of  Terrill.  The  fi,  fa,  being  executed  could  not  abate  by 
the  death  of  Terrill,  and  the  subsequent  writs  of  vendUiani  ex* 
ponas  were  only  in  the  nature  of  a  continuation  of  the  original 
execution,  and  therefore  it  could  not  be  necessary  to  issue  any 
Bdrefticias  whatever. 

Judgment  affirmed. 

See  Freeman  on  Executions,  sec.  37. 


Pawling  v.  Speed. 

[LlXTSLX.'*  SlItBCT  QAMMM,  77.] 

The  GoirazDBBATioN  or  Natdkal  AvncnoN  for  the  aasignmeiit  and  ddiveiy 
of  a  bond  for  the  conveyance  of  land  renders  the  aarignment  valid  bo  that 
a  oonrt  of  equity  will  not  vacate  the  same. 

Bill  in  equity.     The  opinion  states  the  case. 

By  CouBT.  On  the  fourth  of  March,  1802,  Henry  Pawling 
exhibited  his  bill  against  James  Speed  and  the  heirs  and  devisees 
of  William  Pawling,  to  compel  them  to  convey  to  him  six  hun« 
dred  acres  of  land,  for  which  James  Speed  has  passed  his  obli- 
gation to  said  Heniy,  bearing  date  on  the  twenty-third  of  May, 
1786.  The  material  allegations  in  the  bill  are:  That  in  the  year 
1789,  the  complainant  was  about  to  go  from  Kentucky  to  Bich- 
mond,  and  was  persuaded  by  his  wife  to  make  some  provision 
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house  of  Henxy  Pawling,  the  complainant;  and  that.  Boon  af- 
terwards the  said  William  and  Henry  talked  about  bargaining 
for  the  land,  which  said  Heniy  had  purchased  of  James  Speed. 

On  the  part  of  the  defendants  these  important  facts  are  dearlj 
established:  That  the  complainant  acknowledged  to  divers  per- 
sons that  he  had  sold  the  land  in  question  to  his  brother  William, 
and  to  some,  that  William  had  paid  him  for  it;  that,  as  far  back 
as  the  year  1790,  William  Pawling  was  in  possession  of  the  land, 
liviog  on  it  and  improving  it  until  hie  lost  his  senses  in  1797; 
and  even  after  he  moved  off,  the  land  was  rented  out  for  his 
benefit.  The  possession  of  the  said  William  continued  long 
after  the  complainant  knew  that  he,  William,  had  possession  of 
the  bond  of  Speed,  with  the  assignment  indorsed.  This  assign- 
ment, acknowledged  by  the  bill,  bears  date  about  two  years 
previous  to  the  existence  of  the  events  and  circumstances  stated 
by  the  complainant  as  inducing  the  assignment. 

The  reason  assigned  for  permitting  William  Pawling  in  his 
life-time,  and  his  representatives  since  his  death,  to  retain  pos- 
session of  the  bond,  without  demand  made  or  suit  brought 
until  upwards  of  fourteen  years  after  the  assignment  bears 
date,  is  very  ud satisfactory .  The  pendency  of  the  suit  between 
Speed  and  Wilson,  and  the  belief  that  Speed's  claim  would 
prove  the  weaker,  is  no  excuse  for  permitting  William  Pawling 
to  hold  the  bond  on  Speed  until  the  action  of  detinue  would 
have  been  barred  by  the  statute.  If  Speed  prevailed  against 
Wilson,  the  bond  on  Speed  was  necessaiy  to  the  complainant, 
as  his  evidence  of  his  claim  against  Speed  for  the.  price  of  ten 
shillings  per  acre,  with  interest  to  be  refunded  by  Speed.  The 
suit  between  Speed  and  Wilson  was  no  impediment  against  any 
proceedings  which  Henry  Pawling  might  have  otherwise  used 
against  William  to  compel  him  to  deliver  up  the  bond  on  Speed. 
But  if  we  are  to  understand  Henry  Pawling  as  meaning  that 
there  is  a  vast  inequality  between  the  sum  which  Speed  would 
have  been  bound  to  refund  and  the  value  of  the  land,  enhanced 
even  beyond  the  ordinaiy  value  of  lands  in  the  vicinity,  by  the 
establishment  of  the  seat  of  justice  of  Garrard  county,  in  the 
year  1797,  upon  the  land  in  controversy,  that  for  the  former  he 
did  not  mean  to  deny  the  validity  of  the  assignment;  but  that 
he  had  never  assented  to  the  assignment  of  the  latter  to  his 
brother  William,  and  was  therefore  waiting  the  event  of  the 
suit  between  Speed  and  Wilson,  to  determine  whether  he 
would  make  claim  upon  William  for  Speed's  bond,  then,  in- 
deed, it  would  appear  from  the  exhibits  and  depositions  that 
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Heniy  Pawling  has  furnished  the  true  key  to  unlock  the  wicket 
of  his  secret  intentions.  But  these  intentions  were  formed  too 
late,  or  not  signified  until  Henry  Pawling  had  no  tight  to 
modify  the  assignment,  without  the  concurrence  of  William  or 
his  representatives.  The  depositions  of  Jonathan  Forbes^ 
Elizabeth  Gilmore,  Matty  Leiper,  Jennett  Wilson,  John  Wal- 
lace and  Henry  Speed,  united  with  the  assignment  of  Speed's 
bond  to  the  said  William  Pawling,  are  satisfactory  evidences  of 
a  sale  from  Henry  to  William  Pawling  of  the  land  in  contro* 
versy;  and  therefore  the  circuit  court  did  right  in  dismissing 
the  bill  with  costs. 
Decree  affirmed. 


The  VAUDmr  or  a  Dksd  or  Gm  came  before  the  court  subsequently 
iu  Stewart  t.  DaUey,  Littell's  Select  Gases,  212,  wherein  it  was  held  that 
such  a  deed,  thou£^  liable  to  be  set  aside  by  creditors,  was,  nererthelees, 
binding  on  the  parties.  Upon  the  same  subject,  see  Saiaum  y.  Bamettt  7 
Am.  Dec  237,  and  Verplanh  v.  Steny,  Id.  S48,  and  the  notes  thereta 


Bobb  v.  Bosworth. 

w 

[laamu/M  Sbumv  Cash,  81.] 

On  WaoiravraiT  Ddposbmsid  or  his  Goods  may  retake  them  whewver 
ha  caa  find  them,  proTided  it   be  not  done  in  a  xiotooa  or  forcible 


A  FoBOiELB  Attbmft  TO  BsTAKX  QooDB  may  be  repelled  by  f oroe,  and  if 
the  one  making  sncfa  forcible  attempt  wound  the  other,  an  action  forthe 
battery  will  lie  in  &Tor  of  the  latter,  althooish  the  first  may  have  had 
the  better  claim  to  the  property. 

Iv  AX  AoiKUf  JOB  Assault  axd  Baxtebly,  under  the  plea  of  not  guilty, 
with  leave  to  give  the  special  matter  in  evidence,  anything  amounting 
to  a  l^gsl  justification  may  be  given  in  evidence. 

AonoH  for  an  assault  and  battery.    The  opinion  states  tlM 


By  Gourty  Tbdiblb,  J.  This  was  an  action  of  assault  and 
battery,  brought  by  Boeworth  against  Bobb,  in  whioh  **  not 
guilty  "  was  pleaded,  with  leave  to  give  special  matter  in  evi* 
dence.  A  verdict  having  been  found  for  the  plaintiff,  a  new 
trial  was  moved  for  by  the  defendant,  whioh  was  overruled. 
'Whereupon  he  filed  a  bill  of  exceptions,  containing  the  whole 
evidence  given  on  both  sides,  and  appealed  to  this  court,  iu 
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which  he  hafh  assigned  for  error,  that  a  new  trial  ought  to  hare 
been  granted. 

This  will  depend  upon  the  question,  in  what  cases  and  in 
what  manner  can  the  right  of  recaption  be  lawfully  exercised  t 
There  is  no  doubt,  but  that  one  having  either  the  general  or  a 
special  right  of  property  in  personal  chattels,  may,  if  wrongfully 
dispossessed  thereof,  retake  them  whereyer  he  can  find  them,, 
provided  he  can  obtain  peaceable  possession;  but  the  law  more 
highly  regards  the  public  peace,  than  the  right  of  property  of 
a  private  indiyidual,  and  therefore  forbids  recaption  to  be  made 
in  a  riotous  or  forcible  manner.  The  law,  however,  pennits 
the  possessor  of  property  to  maintiain  his  possession  by  force, 
where  force  is  used  in  attempting  to  divest  his  possession;  th» 
law,  in  that  case,  permits  the  party  in  possession  to  oppose  vio- 
lence to  violence.  It  is  material,  whether  the  violence  has  been 
used  to  regain  a  possession  which  had  been  previously  lost,  or 
whether  it  has  been  used  to  maintain  a  present  possession.  In 
the  fonner,  it  is  unlawf  al;  in  the  latter,  lawfuL 

In  the  case  now  before  the  court,  it  appears  that  Bosworth^ 
at  the  time  the  assault  and  battery  was  committed,  was  in  pos- 
session of  the  slave  which  was  the  subject  of  dispute  between 
the  parties;  that  Bobb  came,  with  others,  to  retake  him  out  of 
Bosworth's  possession  in  a  violent  and  forcible  manner,  which 
was  resisted  by  Bosworth;  and  in  the  scuffle,  Bobb  broke  the 
arm  of  Bosworth.  It  is  not  material  whether  Bobb  or  Bos- 
worth had  the  better  right  to  the  negro.  Bosworth  was  iu 
actual  possession;  Bobb  could  not  lawfully  use  violence  and 
force  in  regaining  possession.  Having  broken  the  peace,  and 
used  force,  where  he  was  forbidden  by  law  to  do  so,  he  must  be 
answerable  for  the  consequences. 

The  leave  to  give  special  matter  in  evidence  under  the  gen« 
eral  issue,  authorized  Bobb  to  prove  anything,  which,  if  pleaded, 
would  have  made  a  good  justification  in  law;  but  the  circum- 
stances made  out  in  proof  by  him,  did  not  amount  to  a  l^gal 
justification.  We  are  therefore  of  opinion  a  new  trial  was  prop* 
erly  refused. 

Judgment  affirmed,  vrith  damages  and  costs. 
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Williams  v.  Johnson. 

\laTtMUf%  BEMMO*  CMMMMt  84.] 

Tmkder  ow  Mobet  or  Pbofbbtt  must  be  made  at  a  coavmxL&a^  time  hdon 

lOXIBOt* 

DxrovuB.    The  opinion  states  the  case. 

By  Oonrt,  Botlb,  J.  This  is  an  appeal  from  a  judgment  i& 
an  action  of  detinue,  for  a  negro  girl.  Johnson  having  sold  the 
girl  in  question  to  Williams,  Williams  by  his  deed  coTenanted 
and  agreed  '*  to  let  Johnson  have  the  girl  back  again  on  his 
paying  to  Williams  two  hundred  and  fifty  dollars  at  any  time 
between  the  fifteenth  of  July  and  the  first  day  of  September, 
1805."  On  the  trial  of  the  cause  the  court  instructed  the  jury 
**  that  if  the  evidence  satisfied  them  that  Johnson  had  tendered 
two  hundred  and  fifty  dollars  to  Williams,  at  any  time  before 
midnight  of  the  thirty-first  day  of  August,  1805,  though  after 
sunset  and  after  dark  of  that  day,  that  it  was  a  good  tender  un- 
der the  deed  aforesaid,  and  entitled  Johnson  to  the  negro  girl/' 
To  this  instructibn  and  opinion  of  the  court,  Williams,  by  his 
counsel,  excepted;  and  the  only  question  now  to  be  decided  is 
Hie  correctness  of  that  opinion. 

Nature  has  formed,  and  convenience  has  pointed  out  the  day, 
as  the  proper  time  for  the  transaction  of  the  ordinary  concerns 
of  human  life.  Though  night,  as  well  as  day,  is  a  part  of  nat- 
ural time,  and,  for  some  legal  purposes,  is  taken  into  estima- 
tion, yet  it  is  not  that  portion  of  time  which  the  law,  founded 
in  reason  and  consulting  the  convenience  of  mankind,  has  allot- 
ted for  the  tender  of  money  or  of  goods,  which  a  person  may 
be  bound  by  contract  to  pay  or  deliver.  In  2  Salk.  624,  it  ia 
held,  that  the  last  part  of  the  day  is  the  time  the  law  appoints 
for  a  tender;  but  it  must  be  long  enough  before  sunset  for  traios- 
acting  the  matter  which  is  tendered.  In  Bacon's  Abridgement, 
title  ''Tender,'*  it  is  laid  down:  ''That  although  the  party 
who  ought  to  pay  money  or  deliver  goods,  has  until  the  utter- 
most time  of  the  last  day  limited  for  the  payment  or  delivery, 
to  pay  the  money  or  deliver  the  goods,  a  tender  is  not  good  un- 
less tiiere  be,  after  it  is  made,  time  enough  before  sunset  to  tell 
the  money,  or  to  examine  and  take  account  of  the  goods.  For 
if  a  man  should  be  compelled  to  receive  either  money  or  goods 
in  the  dark,  there  would  be  great  danger  of  his  being  imposed 
upon."  It  was  contended  at  the  bar  that  this  doctrine  did  not 
apply  to  the  case  before  the  court,  and  a  distinction  was  en- 
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deayored  to  be  taken  between  this  case  and  those  where  the 
debt  or  duty  was  to  be  paid  or  performed  on  a  given  day.    On 
a  careful  examination  of  all  the  authorities  within  reach  of  the 
court,  we  have  not  been  able  to  find  a  solitary  case  warranting 
such  a  distinction  y  or  in  which  it  has  been  held  under  any  mode 
of  expression,  as  to  the  time  of  payment  or  performance  of  a 
contract,  that  a  tender  after  dark  was  good.    In  1  Plow.  173, 
where  the  lease  was  upon  condition,  that  if  the  rentbeinarrear 
after  either  of  the  feasts  on  which  it  ought  to  be  paid,  by  the 
space  of  ten  days,  that  then  the  lessor  shall  enter,  etc.,  it  was 
adjudged  that  the  time  for  payment,  to  save  the  lessee  from  a 
forfeiture  of  his  lease,  was  the  last  convenient  time,  before  sun- 
set, of  the  tenth  day.    And  in  1  Inst.  202,  Coke  lays  down 
the  same  rule  as  to  the  time  of  tender,  in  his  commentaries  upon 
Littleton,  where,  in  the  text,  the  case  is  supposed  of  a  f  eoffinent, 
upon  condition  that  the  feoffor  should  enter,  if  the  rent  re- 
served should  be  behind  a  given  number  of  days  after  the  day 
of  payment.    In  these  cases  the  right  of  entry  of  the  lessor  or 
f  coffer  did  not  accrue  until  midnight  of  the  tenth,  or  last  day 
given  for  the  payment;  but  the  time  allowed  for  the  tender  of 
payment,  to  save  the  condition,  was  a  convenient  time  before 
sunset  of  the  tenth  or  last  day.    In  principle  these  cases  do  not 
differ  from  the  one  before  the  court;  and  the  rule,  and  the  rea- 
sons of  the  rule,  as  to  the  time  of  tender,  established  in  them, 
apply  with  equal  force  to  the  present. 
Judgment  reversed. 

Sm  tlw  note  to  BoUby.  Boies,  pod,  in.  nguA  totiietune  ot  dagr  wbi 
Um  tender  alunild  be  msde. 


Brtan  v.  Beoklet. 

To  BanoBM  lost  Lnrss  and  Goriobbs,  no  departure  thould  be  made  from 
the  ooune  or  dietanoeB  except  in  oaeee  of  neoeanty,  and  where  it  la  neo- 
eeaaiy  to  depart  either  from  the  ooane  or  the  diatanoea,  the  diatanoea 
ought  to  yield. 

Allowaitgbs  for  the  Vabiation  of  the  magnetio  needle  from  the  trae 
meridian  are  to  be  made  in  all  cases  where  lost  lines  and  oomera  are  to 
be  renewed.  Allowances  are  also  to  be  made  for  the.  nnevenness  of  the 
gnnmd  over  which  each  line  passes. 

A  BiiSTAKX  IN  A  DiBTANGB  committed  in  the  original  survey  on  one 
presumed  to  have  affected  the  opposite  line  only. 
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A  MiBTAiLB  DT  ONB  CovKSE,  eTideiiced  1^  applying  fha  patont  to  the  ground, 

caimot  be  applied  or  be  made  by  presomptioii  to  affect  any  othw  oonrM 

named. 
Judicial  Noncx  most  bb  Taken  of  the  Tariation  of  the  magnetio  from  the 

true  meridian, 
y niBLB  AND  Actual  LainnfABiu  are  to  be  preferred  in  reetoring  lost  linei 

and  oomen;  if  they  oannot  be  aaoertained  renrt  must  be  then  had  to 

the  conrBes  and  dieftanoee. 
Bbjsf  in  Equitt  shoold  not  be  greated  further  than  the  oomplalnant'i 

oUim  18  reasonably  certain. 

Wbxt  01*  Ebbob.    The  opinion  states  the  oaae. 

By  Court,  Bms,  C.  J.  The  present  caose  comes  before  this 
eonrt  npon  a  writ  of  error  to  the  decree  of  fhe  Fayette  ciroait 
court,  subsidiary  to  the  former  opinion  of  this  court,  and  the 
consequent  decree,  whereby  the  circuit  court  was  directed  to 
ascertain  and  restore  the  lost  lines  and  comers  of  Beckley's 
military  surrey.  That  opinion  and  decree  need  not  be  herein 
cited;  it  will  be  found  under  the  title  of  Becldey  v.  Bryan  and 
Bansdale,  in  the  printed  decisions,  p.  107;  Sneed,  91. 

The  case  was  this:  Beckley  was  complainant  in  chancery, 
claiming  under  a  survey  made  in  1774  by  virtue  of  a  warrant 
for  military  services;  his  survey  was  confirmed  by  the  statute 
of  Virginia  of  1779;  but  Bryan  and  Bansdale  had  obtained 
letters  patent,  containing  a  grant  for  a  part  of  that  survey, 
founded  on  posterior  rights,  but  elder  in  date  than  the  letters 
patent  granting  the  land  to  Beckley.  The  militaiy  survey  pur* 
ported  to  be  of  two  thousand  acres,  but  contained  much  sur* 
plus;  the  grant  to  Beckley  described  the  land  by  reference  to 
four  courses  and  distances,  and  as  connecting  four  comers 
designated  by  marked  trees.  Two  lines  could  not  be  traced  by 
any  visible  marks,  and  two  of  the  comers  could  not  be  found. 
The  two  comers  found  were  connected  by  the  line  between 
them,  and  another  line  from  one  of  those  comers  was  visible; 
but  the  distance  on  that  line  was  not  terminated  by  the  exist- 
ence of  the  comer  trees  called  for;  it  was  in  fact,  and  so  named 
in  the  grant  to  Beckley,  the  longer  line  of  an  adjoining  survey. 
So  that  the  proposition  formerly  before  this  court  was,  one  line 
of  the  survey  being  ascertained  and  visible  on  the  land  by  its 
terminating  corner  trees,  and  another  line  from  one  of  those 
comers  being  ascertained  as  to  the  visible  direction  thereof, 
how  shall  the  two  remaining  comers  and  lines  be  ascertained, 
restored  and  connected  vnth  those  actually  existing,  so  as  to 
close  the  survey  by  the  courses  and  distances  specified  in  the 
grant?  The  court,  in  the  former  opinion  and  decree,  after  rea- 
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soning  ttpon  the  case  asd  giving  the  directions  to  be  obserred 
by  the  inferior  court,  drew  this  corollaiy :  ' '  From  his  northwest- 
erly comer,  an  elm,  buckeye,  and  ash,  extend  a  line  south, 
twenty  degrees  west,  four  hundred  and  sixty  poles;  from  his 
easterly  comer,  a  white  walnut  and  hoopwood,  extend  a  line 
«outhwest  with  a  line  styled  in  his  grant  Wm.  Preston's  five 
hundred  poles;  the  extremities  of  those  two  extended  lines  will 
be  the  lost  corners;  and  then  connect  those  comers  with  a  line 
running  parallel  to  the  line  which  connects  the  two  first-men- 
tioned comers,  and  the  survey  will  be  closed." 

In  attempting  to  carry  that  decree  into  execution,  new  diffi* 
culties  have  occurred  in  the  court  below  by  a  disclosure  and 
development  of  facts  (by  the  report  of  survey)  not  before  ex- 
hibited to  this  court.  The  most  material  facts  newly  discov- 
ered are  these:  That  an  actual  mistake  has  happened  in  survey- 
ing the  ground  originally,  by  running  the  given  line  before 
^mentioned  variant  in  fact  from  the  course  intended  and  certified 
in  the  original  plat  and  certificate  of  survey;  lastly,  a  greater 
excess  of  the  given  line  beyond  the  distance  specified  therefor 
in  the  grant  than  was  represented  formerly  to  this  court.  Be- 
fore the  former  opinion  of  this  court  was  given,  the  attention 
of  the  parties  was  attracted  to  objects  of  greater  importance 
and  of  greater  collision;  upon  going  on  the  ground  to  prepare 
for  executing  that  opinion,  they  were  particularly  directed  to 
the  points  above  stated.  In  adjudicating  upon  these  subjects, 
it  is  distinctly  to  be  understood  that  we  feel  ourselves  bound  to 
adhere  to  the  principles  of  the  former  decision,  as  well  because 
we  are  fully  persuaded  that  they  are  correct  in  themselves  as 
because,  if  they  were  not  orthodox,  we  have  no  lawful  power 
to  change  or  oppugn  their  application  to  this  controversy.  So 
far  as  they  apply  we  disclaim  all  and  every  authority  to  counter- 
act them  by  any  other.  If  the  case  in  its  new  features  can  be 
adjusted  according  to  the  principles  of  the  former  decision, 
taken  in  their  true  spirit  and  effect,  then  assuredly  it  must  be 
8o  decided;  where  those  principles  fall  short,  others  apposite 
and  co-adjutant  may  be  applied. 

For  restoring  and  renewing  lost  lines  and  comers,  the  fol- 
lowing principles  are  contained  in  the  former  opinion,  viz.: 
1.  **  That  nothing  but  necessity  will  justify  a  departure,  either 
from  course  or  distance;"  2.  '*  When  a  departure  from  either 
course  or  distance  becomes  necessary,  that  the  distances  ought 
|to  yield;"  3.  That  in  all  cases  where  lost  lines  and  comers  are 
to  be  renewed,  due  allowances  must  be  made  for  the  variation 
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of  the  magnetio  needle  from  the  true  meridian;  4.  That  proper 
allowanoeB  are  to  be  made  on  each  line  for  the  uneyenness  of 
the  ground  oyer  which  it  passes;  5.  That  a  mistake  in  distaooe 
committed  in  the  original  survey,  on  one  line,  could  have 
a£fected  the  opposite  line  only,  '*  and  the  presumption  in  yiola- 
tion  of  the  length  of  the  other  lost  lines,  cannot  be  carried 
further.'*  From  which  may  be  deduced  as  a  rational  inference 
this  sixth  principle:  That  a  mistake  in  one  course  eyidenced  by 
applying  the  patent  to  the  ground,  cannot  be  applied  or  be  made 
by  presumption  to  affect  any  other  course  named;  because  the 
courses  were  taken  from  the  quartered  compass  by  the  magnetic 
needle,  and  therefore  a  mistake  in  one  course  does  not  neces- 
sarily or  probably  argue  a  mistake  in  running  any  other  course. 
Having  thus  premised,  we  come  to  the  decree  of  the  circuit 
court  now  complained  of,  as  being  contrary  to  the  former 
decree  of  this  court,  and  to  the  facts  established  *by  the  sur- 
veyor's report,  upon  which  the  said  decree  complained  of  was 
predicated.  The  surveyor's  report  confirmed  and  decreed  by 
the  circuit  court  has  exhibited  Beckley's  grants  as  bounded  and 
closed  by  the  lines,  courses,  distances,  and  comers  following, 
«nd  represented  in  the  annexed  diagram: 

A 


E 


▲,  white  walnut  and  hoopwood,  as  expressed  in  the  grant; 
E,  elm,  buckeye,  and  ash,  extant,  as  likewise  expressed.  line 
A  to  B,  south  forty-three  degrees  west,  five  hundred  poles. 
Patent  course  and  distance  named  for  that  line,  south  forty-five 
degiees  west,  five  hundred  poles;  comer  called  for  at  B  not 
extant.  B  to  0  north  sixty-nine  and  one-half  degrees  west, 
seven  hundred  and  ninety-three  poles,  being  parallel  to  E  A; 
course  and  distance  expressed  in  the  grant  north  seventy 
degrees  west,  six  hundred  poles;  comer  named  at  O  not  ex- 
tant. B  to  0,  south  twenty  and  one-half  degrees  west,  at  right 
angles  to  E  A,  which  line  the  surveyor  reports  extended  four 
hundred  and  sixty  poles  only,  falls  seventeen  poles  short  of 
intersecting  the  line  B  O.  The  patent  course  and  distance  of 
£  C,  south  twenty  degrees  west,  four  hundred  and  sixty  poles. 
B  to  A,  south  sixty-nine  and  one-half  degrees  east,  nine  hun* 
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dred  and  eighty-four  poles;  patent  coarse  and  distance,  south 
seventy  degrees  east,  eight  hundred  poles. 

The  errors  assigned  in  this  decree  are :  1.  ' '  The  inferior  court 
has  erred  in  not  pursuing  the  decree  of  the  court  of  appeals, 
which  they  have  not  done  either  in  its  spirit  or  in  its  letter; '' 
2.  **  The  inferior  court  erred  in  extending  the  line  E  0  beyond 
the  distance  prescribed  for  that  line  by  the  court  of  appeals;  '^ 
8.  *'  In  not  having  allowed  on  the  line,  E  C,  two  degrees  east^ 
variation  of  the  magnetic  needle  from  the  true  meridian^  that 
being  the  yariation,  or  not  in  allowing  some  other  vaiiation  to 
the  east."  The  variation  of  the  magnetic  meridian  from  the  true 
meridian  is  recognized  by  the  statutes  and  by  the  former  opinion 
of  this  court.  That  such  variation  was  eastwardly  of  the  true 
meridian  at  the  time  of  the  original  survey  in  1774,  that  it  had 
progressed  eastwardly  from  that  time  until  the  time  of  maUng 
the  survey  preparatory  to  the  decree  now  complained  of ,  is  one 
of  those  principles  acknowledged  by  scientific  men,  which  this 
court  are  bound  to  notice  as  relative  to  surveys,  as  much  as  they 
would  be  bound  to  notice  the  laws  of  gravitation,  the  descent 
of  the  waters,  the  diurnal  revolution  of  the  earth,  or  the  change 
of  seasons,  in  cases  where  they  would  apply.  The  particular 
degree  of  Tariation  is  di£Scult  to  be  ascertained,  and  the  method 
of  ascertaining  the  variation  to  be  allowed  was  directed  in  the 
former  opinion.  From  the  acknowledged  eastwardly  variation 
at  the  time  of  the  original  survey,  compared  with  the  survey 
upon  which  the  decree  complained  of  is  predicated,  it  is  evident 
that  the  courses  of  Beckley's  military  survey,  as  inserted  in  his 
grant  reciting  the  survey,  were  ascertained  by  the  magnetic 
needle  without  regard  to  the  true  meridian,  and  such  we  be- 
lieve was  the  prevailing  practice  of  the  country  at  the  time  of 
that  survey.  Perhaps  not  a  single  instance  of  a  contrary  prac- 
tice has  occurred  in  original  surveys,  at  least  not  an  instance  to 
the  contrary  has  fallen  under  the  notice  of  this  court.  Apply- 
ing these  observations  to  the  case  before  us,  it  is  apparent  that 
a  gross  error  was  committed  in  running  the  existing  line  of 
Beckley's  surve^^  for  the  line  as  now  reported,  is  south  sixty- 
nine  and  a  half  degrees  east,  which  would  make  the  variation  of 
the  magnet  westwardly  instead  of  eastwardly.  This  mistake  is 
further  proved  by  adverting  to  the  course  of  the  line  A  B  as 
now  reported,  for  it  is  only  south  forty-three  degrees  west,  in- 
stead of  forfy-five  degrees  as  called  for  in  the  grant,  that  is  to 
say  a  variation  of  two  degrees  eastwardly  had  intervened  since 
1774,  which  it  is  believed,  is  about  the  average  variation 
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has  been  found  by  those  who  have  traced  a  considerable  num- 
ber of  the  surreys  of  1774,  and  compared  the  variationB  gener- 
aUy  in  those  siurreys  with  the  variations  of  the  magnet  about 
the  year  1802.  But  whatever  might  have  been  the  variation  in 
1802,  the  time  when  the  preparatory  report  was  decreed  upon 
by  the  court,  whether  two  degrees  eastwardly,  o^  more  or  less, 
it  is  evident  that  the  drcait  court  erred  in  communicating  to 
the  line  B  C,  the  mistake,  and  westwardly  variation  of  the  exist- 
ing line  E  A,  which  is  contnucy  to  the  first  and  sixth  principles 
recited.  For  it  is  evident  that  the  coarse  of  the  line  B  O  has 
been  made  to  depart  from  the  course  called  for  in  the  grant, 
and  without  necesnifty.  Neither  is  this  departure  owing  to  a 
due  allowance  for  the  magnetic  variation,  but  an  undue  and 
improper  westwardly  variation  has  been  given  to  it  instead  of 
an  eastwardly.  The  circuit  court  have  no  doubt  fallen  into  this 
enror  by  attending  to  the  direction  that  this  line  should  be  par- 
allel to  the  given  or  existing  line  without  examining  that  direc* 
tion  in  conjunction  with  the  principles  of  the'decree,  but  nakedly 
and  abstractedly,  as  well  from  those  principles  as  from  the  ad- 
ditional lig^t  afforded  by  the  report  to  which  that  direction  has 
been  applied. 

According  to  the  grant  those  lines  appeared  parallel;  the 
court  of  appeals,  not  informed  of  the  mistake  committed  in  the 
existing  line,  directed  the  corresponding  line  to  be  renewed  by 
running  a  parallel.  But  it  is  evident  from  the  first,  second, 
third  and  fifth  principles  extracted  from  that  decree,  that  if  the 
court  had  been  informed  of  the  mistake  existing  in  that  line 
they  could  not  have  directed  a  parallel  to  it  without  doing  vio- 
lence upon  the  very  principles  which  they  meant  to  preserve 
unimpaired.  The  mind  cannot  for  a  moment  assent  to  the 
proposition  that  by  any  rational  construction  of  the  former,  the 
court  have  intended,  by  introducing  the  word  *'  parallel"  to  pro- 
duce a  departure  from  the  course  of  that  line  as  expressed  in  the 
grant  after  due  allowance  was  made  for  the  variation  of  the 
magnet.  If  any  intention  of  departing  from  the  course,  except 
from  inevitable  necessity,  had  been  intended,  the  direction  to 
connect  the  extremities  of  the  two  lines,  the  one  of  five  hundred 
poles,  and  the  other  of  four  hundred  and  sixty  poles  would  have 
been  nugatory;  for  a  line  run  from  those  extremities  to  connect 
them  would  have  closed  the  survey.  But  so  to  connect  those 
lines  did  not  comport  with  the  views  and  intention  of  the  court. 
•Such  a  connection  might  have,  and  in  fact  would  have  produced 
a  departure  from  the  patent  course  expressed  for  that  line.    For 
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it  is  a  trath  that  the  courses  and  distances  named  in  the  grant, 
without  any  variationy  without  mistake  in  any  one  distance, 
without  any  mistake  in  course,  and  tried  upon  a  perfect  plane, 
will  not  close  the  survey.  To  guard  against  such  an  event,  and 
against  mistakes;  the  court  therefore  added  that  these  extremi- 
ties were  to  be  connected  by  a  line  **  parallel  to  the  line  which 
connects  the  two  first-mentioned  comers;"  which  provision 
was  only  tantamount  to  a  direction  to  observe  the  patent  course, 
for  in  the  patent  those  lines  were  apparently  parallel,  each  to  the 
other.  The  opinion  does  not  notice  any  mistake  or  departure 
in  the  given  line.  The  veiy  decretal  order  declares  that  Beck- 
ley  was  to  have  a  decree  for  so  much  of  Bryan's  settlement  sur- 
vey, as  should  be  found  to  be  within  Beckley's  military  survey, 
when  its  lost  lines  and  comers  are  run  and  fixed  conformably 
to  the  exception  contained  in  the  foregoing  opinion;  and  that 
exception  expressly  declares  that  the  two  lost  lines  are  to  be 
run  from  the  comers  extant,  and  extended  on  the  courses,  and 
to  the  distances  called  for  in  the  plat  and  certificate  of  survey, 
making  a  proper  allowance  on  each  line  for  the  unevenness  of 
the  ground  over  which  it  passes, '  ^  and  also  to  preserve  the  course 
of  the  other  lost  line  as  called  for  in  the  same."  Hence  it  may 
be  affirmed  with  confidence,  that  a  departure  from  the  course  is 
repelled  by  eveiy  part  of  the  former  decision.  The  transfusing  a 
mistake  in  one  course  into  another  course  expressed  in  the  pat- 
ent, and  thereby  producing  a  departure  from  that  other  course 
as  is  done  by  the  decree  complained  of,  was  contraiy  to  the 
manifest  spirit  and  intention  of  the  former  decree  of  this  court 
in  the  premises.  For  the  same  reasons  the  decree  of  the  circuit 
court  is  erroneous  in  establishing  the  line  of  four  hundred  and 
sixty  poles  at  right  angles  to  the  existing  line,  since  thereby  a 
similar  departure  will  be  produced  from  the  corresponding 
course  of  that  line  named  in  the  grant,  and  the  mistake  in  the 
given  line  infused  into  the  line  of  four  hundred  and  sixty  poles; 
which  supports  also  the  first,  as  well  as  the  third  members  of 
the  assignment  of  error. 

Upon  the  second  member  of  the  assignment,  it  must  be 
remarked,  that  although  the  surveyor  has  reported  that  the  line 
of  four  hundred  and  sixty  poles  fell  short  by  seventeen  poles  of 
intersecting  the  parallel  line  which  he  had  run,  yet  by  so 
reporting,  he  has  thereby  convicted  his  work  of  an  error  some- 
where. That  error  may  have  been  in  some  one  or  more  of  the 
courses,  or  in  one  or  the  other  of  the  distances,  or  in  the  allow-- 
^nces  made  for  unevenness  of  ground.    Because  if  no  such  error 
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Lad  been  committed,  taking  the  courses  and  distances  as 
reported  by  himself  throughout,  the  survey  will  close  by  accurate 
delineation  on  a  plane  surface,  or  according  to  calculation  by 
latitude  and  departoxe.  This  is  but  another  memento,  that 
partial  mistakes  or  inaccuracies  should  never  be  suffered  to  vitiate 
a  claim  to  land,  and  induces  a  remark  that  reasonable  accuracy 
can  never  be  attained  in  completing  this  business,  veithout  good 
instrument,  careful  chain-caniers,  and  such  allowance  or  other 
safeguard,  for  unevenness  of  surface  as  will  be  equivalent  to 
horizontal  admeasurement  upon  which  the  art  and  rules  of  sur- 
veying are  founded.  It  further  appears  that  the  decree  of  the 
court  of  appeals  heretofore  made  in  the  premises,  has  not  been 
carried  into  execution  by  the  decree  complained  of,  in  this,  that 
due  allowance  has  not  been  made  for  the  variation  of  the 
magnetic  meridian.  The  circuit  court  have,  in  fact,  communi- 
cated to  every  line  to  be  renewed,  the  mistake  which  had  been 
committed  in  the  given  line,  and  thus  have  closed  the  survey 
upon  a  mistake,  and  have  thereby  contravened  the  decree  of 
this  court  by  departing  from  the  courses  of  the  grant  in  the  lines 
to  be  renewed. 

We  would  have  it  understood,  that  in  alluding  to  courses  of 
the  grant  as  to  the  last  lines,  we  mean  they  shall  be  run  with 
proper  allowances  for  the  variation  of  the  magnet  since  the  date 
of  the  original  survey,  to  be  ascertained  in  the  mode  pointed 
out  in  the  former  decree,  so  as  to  close  the  survey,  and  fix  the 
lost  lines  and  comers  where  they  were  originally,  according  to 
the  survey  recited  in  the  grant.  The  ancient  lines  and  comers 
now  lost,  are  the  objects  to  be  attained  by  the  best  evidence  the 
nature  of  the  case  now  affords,  to  wit,  the  description  as  cer- 
tified by  the  surveyor  and  recited  in  the  grant.  It  is  further  to 
be  understood,  as  to  those  lines  which  are  extant,  or  whose 
'  bearings  are  ascertained  by  existing  comers,  they  are  to  govern, 
however  variant  from  the  courses  called  for.  It  is  to  the  lost 
lines  and  comers  that  these  rules  are  to  be  applied,  where  the 
ancient  boundaries  are  visible  and  identified,  resort  to  courses 
and  to  distances  is  unnecessary.  Visible  and  actual  boundaries 
as  rules  to  govern  the  property  of  men,  are  far  preferable  to 
ideal  lines  and  comers,  but  when  these  actual  landmarks  fail, 
we  must  resort  to  the  next  best  evidence,  courses  and  distances, 
as  producing  a  reasonable  degree  of  certainty,  and  a  necessary 
security  against  the  acts  of  the  fraudulent  and  depraved,  and 
against  time  and  the  elements. 

It  now  appears  that  the  courses  and  distances  expressed  in 
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the  grant,  when  extended  from  the  rexnaming  ooraers  of  this 
Bunrey ,  will  not  close  as  well,  on  account  of  some  inaeoaracy  in 
the  original  certificate  of  sorYey,  when  tested  by  caloolation,  or 
on  a  plane,  even  according  to  the  courses  and  distances  in  the 
grant  expressed,  as  on  account  of  the  particular  mistake  before- 
mentioned  as  to  the  given  Une.  The  case  is  provided  for  in  the 
last  sentence  of  the  sixth  section  of  the  former  opimon. 
The  length  of  one  or  the  other  of  the  lines  of  fiyehundred  poles, 
or  four  hundred  and  sixty  poles;  that  is  to  say,  of  A  B  orE 
0  must  be  departed  from,  and  then  the  length  of  the  one  which 
is  made  to  yield  must  be  determined  by  calculation.  We  say 
the  one  or  tiie  other,  because  there  is  no  necessity  for  both  to 
yield,  and  to  make  them  both  do  so  would  be  a  departure  from 
the  spirit  of  the  first  and  fifth  principles,  and  to  the  second  case 
put,  in  the  section  just  alluded  to,  a  departure  from  distances 
even  ought  not  to  be  indulged  further  than  necessary.  A  de- 
parture in  the  distances  of  both  lines  is  not  necessary;  either 
lengthening  the  line  of  four  hundred  and  sixty  poles,  or  short- 
ening that  of  five  hundred  poles  will  do,  and  the  section  di- 
rects a  lengthening  or  shortening,  but  not  to  do  both  unless 
upon  necessity.  The  former  opinion  excludes  the  idea  of  decid- 
ing the  matter  by  going  around  from  the  beginning  called  for 
in  the  grant,  in  the  progressiTe  order  of  the  courses  and  dis- 
tances therein  recited;  because,  by  the  fourth  section  of  the 
opinion,  it  is  clearly  to  be  understood  that  the  order  of  the 
courses  in  the  certificate  of  surrey  is  no  evidence  that  the  same 
order  was  observed  in  executing  the  survey.  But  there  is  a 
principle  of  equity  which  seems  to  be  decisive  on  this  subject; 
namely,  that  a  complainant  in  equity  ought  not  to  have  relief 
further  than  his  claim  is  reasonably  certain.  Now  it  is  evident 
that  if  from  the  extremity  of  the  line  of  four  hundred  and  sixty 
poles  (from  C),  a  line  is  extended  the  patent  course  to  intersect 
the  line  of  five  hundred  poles  (A  B  shortened),  and  from  the 
extremity  (B)of  the  line  of  five  hundred  poles,  a  line  be  extended 
the  patent  course  to  intersect  the  line  of  four  hundred  poles 
(E  C)  extended,  the  claim  to  all  the  land  between  the  two  lines 
is  in  dubio;  that  land  may  have  been  included  or  excluded  by 
the  grant.  And  this  argument  would  apply  also  to  an  exten- 
sion and  diminution  of  the  distances  on  the  lines  E  C  and  AB  in 
equal  proportions.  But  as  to  all  the  lands  which  would  be  in- 
cluded by  retaining  the  line  of  four  hundred  and  sixty  poles  in 
length,  and  reducing  the  line  of  five  hundred  poles,  by  calcula- 
tion, to  close  the  survey,  the  grant  would  be  certain  in  evexy 
part,  and  for  that  only  the  claim  should  be  established. 
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lii  is,  thexeloxey  decreed  and  ordered,  thai  the  said  decree  of 
the  cixeuit  court  be  reyersed  and  set  aside,  and  the  caose  re- 
manded to  have  fhe  former  decree  of  this  court  carried  into  ex- 
ecution according  to  the  principles  thereof  in  the  said  opinion 
contained,  and  as  now  explained  in  a  foregoing  opinion,  which 
is  ordered  to  be  certified. 

.   And  it  is  further  decreed  and  ordered,  that  the  defendant  in 
error  pay  to  the  plaintiffs  their  costs  in  this  behalf  expended. 

The  case  came  before  the  court  of  api)eal8  again,  when  the 
following  opinion  was  pronounced,  Botle,  0.  J.,  Logak  and 
Owsley,  J.J.,  present: 

We  are  of  opinion  that  a  correct  exposition  of  the  former 
opinion  and  decree  of  this  court  requires  that  Becklej's  line, 
which  is  designated  as  running  N.  twenty  degrees  E.  four  hun- 
dred and  sixty  poles,  should  be  run  by  making  a  due  allowance 
for  a  variation  of  the  magnetic,  from  the  true  meridian^  from 
the  time  the  survey  was  made  until  the  present.  This  variation 
is  reported  by  the  surveyor  to  be  three  degrees  and  thirty  min- 
utes; and,  consequently,  the  course  of  that  line  should  have 
been  N.  sixteen  and  a  half  degrees  E.  according  to  the  present 
magnetic  meridian,  instead  of  N.  twenty  degrees  E.  as  the  court 
below  decreed  it  should  be  run. 


For  oaMs  lairing  down  Binilw  prindplag,  mo  Dak  v.  SmUh^  amU^  6<  and  noU. 


Caldwell  v.  Sacra. 

[Lerbll'i  Sslbot  OAiBi,  118.] 

Iv  Qra  AoBU  TO  ▲  TanpASS  which  has  been  eomiiiitted  by  another  for  hii 
benefit,  treapaaa  will  lie  againat  him  although  the  act  waa  not  done  in 
obedienoe  to  Ida  command  or  at  hia  reqneat. 

Tbxspabs.    The  opinion  states  the  case. 

By  Court,  Looan,  J.  In  an  addon  of  trespass  against  Cald- 
well upon  the  allegation  that  he  had,  or  caused  to  be,  tied  to 
the  tail  of  a  certain  horse  of  the  plaintiff  large  sticks  of  wood, 
and  had  so  beaten  and  caused  the  said  horse  to  run  as  thereby 
to  occasion  his  death.  Upon  the  plea  of  not  guilty,  the  plaintiff 
proved  the  death  of  the  horse  occasioned  by  the  sticks  which 
had  been  tied  to  his  tail,  and  the  confession  of  Caldwell  that 
his  negro  boy  had  tied  sticks  to  the  horse's  tail,  the  horse  having 
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frequently  broken  into  his  wheatfield.  Upon  being  then  in- 
formed by  the  witness  that  he  had  understood  the  ho^ise  had 
died  from  the  abuse  oooasioned  by  the  sticks  which  had  been 
tied  to  his  tail,  Oaldwell  replied  that  he  was  glad  of  it. 

Upon  this  endenoe  the  counsel  for  the  defendant  moTed  the 
court  to  instruct  the  jury  that  it  was  not  sufficient  to  support 
the  declaration.  Whereupon  the  court  instructed  the  jury  that 
if  they  were  of  opinion  from  the  testimony  that  the  defendant 
had  either  directed  or  sanctioned  the  conduct  of  his  servant  in 
tying  the  sticks  to  the  horse's  tail,  or  if  he  were  present  at  the 
time,  and  did  not  prevent  the  servant  from  doing  the  same,  that 
then  he,  the  defendant,  was  liable  to  the  action.  The  jury 
found  for  the  plaintiff  one  hundred  dollars  in  damages,  the  value 
of  the  horse  proved  upon  the  trial.  The  defendant  also  moved 
for  a  new  trial  upon  these  grounds:  1.  That  the  verdict  was 
contrary  to  evidence;  2.  That  it  was  against  law;  and,  8.  That 
the  court  erred  in  the  instructions  to  the  jury.  Which  motion 
the  court  overruled,  and  the  defendant  upon  this  case  has  ap- 
pealed to  this  court. 

There  is  no  point  of  difficulty  in  the  cause.  For,  whether 
the  slave  was  under  the  direction  or  sanction  of  the  master  is 
not  material;  or  whether  the  master's  direction  or  sanction 
thereof  is  tested  by  his  express  command,  or  by  his  presence, 
and  not  forbidding  the  act,  or  by  other  circumstances  evincing 
his  approbation,  is  equally  immaterial.  He  is  in  either  case 
liable.  For  the  law  is,  if  one  agree  to  a  trespass  which  has 
been  committed  by  another  for  his  benefit,  this  action  lies 
against  him,  although  it  was  not  done  in  obedience  to  his  com- 
mand or  at  his  request:  Bac.  Abr.  186,  sec.  4,  title.  Trespass. 
Afortiori^  ought  the  master  of  a  slave  to  be  liable  in  such  case 
for  the  trespass  of  the  slave. 

Whether,  in  point  of  fact,  the  defendant  had  directed  or  en* 
couraged  the  slave  in  the  commission  of  the  trespass,  was  a 
question  proper  for  the  determination  of  the  jury  from  the  cir- 
cumstances and  evidence  of  the  case;  and  with  whose  finding 
the  court  ought  not  to  interfere,  unless  it  is  obviously  and 
olearly  unwarranted  from  the  evidence  and  circumstances.  And 
surely  in  this  case  there  is  no  room  for  an  inference  against  the 
finding  of  the  jury.  The  circuit  court  therefore  very  properly 
overruled  the  motion  for  a  new  trial. 

Judgment  affirmed. 

In  Trespass  thxbi  asm  no  Accbsobubb;  sU  who  are  in  any  nuumer 
•onoemed  with  the  trespus  are  principals.    The  penon  who  <wKwim^ty«i«^  or 


July,  1812.]  Datis  v.  Pabibh.  287 

stonds  by  and  afyprorBB,  ii  guilty  in  like  maimer  m  the  one  who  does  the  acts 
OUenY,  ITp&ahl,  69 BL  273;  Dedman  v. Barber,  1  Soammon,  254;  Sanden  ▼. 
ffamiUon,  3  Duia»  663;  Harper  ▼.  ^aiber,  3  Mon.  423;  Brawn  t.  PeMu,  1 
Allen,  89;  il26fied  v.  £my,  41  Mo.  484;  eUtiiig  the  rule  aa  foUowe:  ''There 
aeema  to  be  no  principle  of  law  better  settled  than  that  all  persons  who 
wrongfully  oontribnte  in  any  manner  to  the  commission  of  a  trespass^  or 
alter  the  same  has  been  oonmiitted  for  their  benefit  assent  to  it,  are  responsi- 
ble as  principals  and  each  one  is  liable  to  the  extent  of  the  injury  done:** 
McMannuB  v.  Lee,  43  Mo.  206;  WoadJbridge  t.  Cc/imer,  49  Me.  863;  1  Water- 
man on  Trespass,  sec  23. 

Fbcssncb,  EviDsirGB  or  Aaaorr  to  Trimpaim.—"  The  law  is  well  laid 
down  that  any  person  who  is  present  at  the  commission  of  a  trespass,  en- 
couraging or  exciting  the  same  by  words,  gestures,  looks  or  signs,  or  who  in 
any  way,  or  by  any  means  countenances  or  approves  the  same,  is  in  law 
deemed  to  be  an  aider  and  abettor,  and  liable  aa  principal;  and  proof  that  a 
person  is  present  at  the  commission  of  a  trespass,  without  disproving  or  op- 
posing it,  is  evidence  from  which,  in  connection  with  other  circumstances,  it 
is  competent  for  the  jury  to  infer  that  he  assented  thereto,  lent  to  it  his 
countenance  and  approvid,  and  was  thereby  aiding  and  abetting  the  same: 
Braum  v.  PerkiM,  1  Allen,  89;  3  Qreenleafs  Ev.,  sea  41;  Foster,  360;  1 
Hale  P.  C.  438.  But,  on  the  other  hand,  it  is  to  be  borne  in  mind  that  mere 
presence  at  the  commission  of  a  trespass  or  other  wrongful  act  does  not  ren- 
der a  person  liable  as  a  participator  therein.  If  he  is  only  a  spectator,  inno- 
cent of  any  unlawful  intent,  and  does  no  act  to  countenance  or  approve 
those  who  are  actors,  he  is  not  to  be  held  liable,  on  the  ground  that  he  happened 
to  be  a  looker-on  and  did  not  use  active  endeavors  to  prevent  the  oonmiission 
of  the  unlawful  acts:  Boscoe  Grim.  Ev.,  2d  ed.,  301:"  MeMatmue  v.  Lee, 
4&  Ma  206, 208;  MUkr  v.  Shaw,  4  Allen,  600;  Waterman  on  Trespass,  sea 
212. 


Davis  v.  Parish. 

[LossLL's  BSLBOS  Oasss,  1S8.] 

A  OaMTEAiOT  TO  OoNYXT  TO  ▲  Stbakoxb  Will,  ingenersl,  be  constraed  to  be 
an  undertaking  on  the  part  of  the  penMm  contracting  to  oonveyt  that  the 
stranger  shall  accept  the  conveyance;  and  an  offer  or  tender  to  convey 
will  not  be  equivslent  to  an  actual  perf onnance,  as  it  would  be  where 
the  conveyance  is  to  be  made  to  a  party  to  the  contract 

BsvrnNO  Cortbaot. — ^A  contract  for  the  sale  of  land  which  has  by  its  tenns 
expired,  csnnot  be  revived  byparoL 

0bo88-billb  for  the  specifio  exeouiiony  and  to  obtain  a  reada- 
aion  of  a  contract.    The  opinion  statea  the  caae. 

By  Court,  Botls,  0.  J.  Orosa-billB  were  filed;  one  by  Davia 
againat  Pazish's  repreaentatiyea  and  Edward  Hockerdy,  to  com- 
pel the  apecific  execution  of  a  contract  for  the  exchange  of  land; 
and  the  other  by  Parish's  representatives  against  Davis,  to  ob- 
^«m  a  reacisaion  of  the  contract.     The  former  was  dismissed,  and 
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the  latter  sustained  by  the  decree  of  the  court  below,  from 
which  decree  Davis  has  prosecuted  this  appeal.  It  appears  that 
an  arrangement  was  yerballj  made  between  William  Parish, 
John  Dayis,  and  Edward  Hockerdj,  Jr.,  to  the  following  effect: 
Parish  was  to  conyej  to  Davis  six  hundred  and  fifty  acres  of 
land  in  Ohio,  by  a  deed  with  a  special  warranty.  Davis,  on  his 
part,  was  to  convey  to  Hockerdy  one  hundred  and  two  acres  in 
Clarke  county,  without  warranty,  but  so  as  to  give  him  recourse 
upon  William  Myers,  who  had  sold  and  warranted  the  title  to 
Davis;  and  Hockerdy  was  to  pay  Parish  a  certain  sum  of  money 
agreed  upon  between  them  as  the  price  of  the  one  hundred  and 
two  acres.  This  arrangement  was  to  be  carried  into  effect, 
provided  Davis  liked  the  land  in  Ohio  when  he  saw  it.  Shortly 
after  entering  into  it.  Parish  and  Davis  started  to  see  the  land 
in  Ohio,  but  Parish  taking  sick  on  their  way,  proposed  to  Davis 
to  reduce  their  agreement  to  writing,  which  was  accordingly 
done,  with  this  clause  in  it:  ''Provided,  when  Davis  sees  the 
land  he  should  like  it;  if  he  does  not,  no  bargain."  After 
Davis  had  seen  the  land,  he  declared  he  did  not  like  it,  and  re- 
fused to  take  it  upon  the  terms  agreed  on.  Other  terms  were 
proposed  by  Davis,  but  Parish  would  not  accede  to  them.  Some 
days  thereafter,  Davis,  at  the  request  of  Parish,  agreed  to  re- 
view the  land  as  he  returned  from  New  Jersey,  where  he  was 
then  going,  and  inform  Parish,  on  his  return  to  Kentucky, 
whether  he  liked  the  land  or  not.  It  seems  that  when  Davis 
first  returned  to  Kentucky  he  still  disliked  the  land,  and  signi- 
fied to  Parish  his  unwillingness  to  take  it  on  the  terms  they  had 
agreed,  making  at  the  same  time  proposals  for  other  terms. 
But  Parish  being  unwilling  to  trade  upon  such  terms  as  were 
then  proposed  by  Davis,  after  some  attempts  to  induce  him  to 
do  so  had  failed,  Davis  determined  to  take  the  land,  and  Par- 
ish still  agreeing  to  give  it,  a  day  was  appointed  when  the  deeds 
were  to  be  executed.  They,  together  with  Hockerdy,  met 
according  to  appointment.  Deeds  were  drawn  and  ready  to  be 
executed,  by  the  consent  of  Davis  and  Parish,  but  the  execu- 
tion of  them  was  postponed  at  the  instance  of  Hockerdy,  who 
professed  a  wish  to  obtain  counsel  on  the  deed  to  be  executed 
from  Davis  to  him;  and  finally  he  refused  to  receive  the  deed, 
being  apprehensive  of  the  goodness  of  Davis'  title. 

From  thid  state  of  facts,  it  is  obvious  that  Hockerdy  was  un- 
der no  legal  obligation  to  cany  the  contract  into  effect  on  his  part. 
The  agreement,  so  far  as  he  is  concerned,  having  never  been  re- 
duced to  writing  could  not  be  enforced,  were  there  no  objec* 
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lions  to  it.  How  far  this  circumstaDoe  is  sufficient  to  preyent  a 
decree  for  the  specific  execution  of  the  contract  on  the  part  of 
Parish  or  his  representatiyes,  is  a  matter  of  some  doubt.  In 
general^  where  there  is  a  contract  to  convey  to  a  stranger,  it 
will  be  construed  to  be  an  undertaking  on  the  part  of  the  per- 
son contracting  to  convey,  that  the  stranger  shall  accept  the 
conveyance,  and  an  offer  or  tender  to  convey  will  not  be  equivalent 
to  actual  performance,  as  it  would  be  where  the  conveyance  is 
to  be  made  to  a  party  to  the  contract:  See  Co.  Litt.  209  a.  If 
this  doctrine,  when  applied  to  this  case  be  correct,  as  Hockerdy 
is  under  no  legal  obligation  and  cannot  be  compelled  to  receive 
a  conveyance,  it  is  apparent  that  Davis  cannot  so  perform  his  part 
of  the  contract  as  to  entitle  himself  to  a  specific  execution  on 
the  part  of  Parish.  It  is,  however,  not  material  to  decide  upon 
the  propriety  of  applying  this  doctrine  to  the  present  case,  as 
we  are  of  opinion  that  the  contract  is,  on  other  grounds,  not 
obligatory  upon  Parish  or  his  representatives.  The  written 
contract  was  to  cease  and  become  a  nullity,  if  when  Davis  saw 
the  land  in  Ohio  he  should  not  like  it.  When,  therefore,  he 
had  viewed  the  land  and  declared  his  dislike  to  it,  the  contract 
by  its  own  terms  expired,  and  after  it  had  once  expired  it  could 
not  be  resuscitated  by  parol,  any  more  than  it  could  have  been 
originally  created  by  parol.  This  position  would  be  too  clear 
to  admit  of  a  question,  if  instead  of  a  few  days,  a  few  years  had 
intervened  between  the  expiration  of  the  written  contract  and 
the  attempt  to  revive  it.  Upon  principle,  however,  it  is  evident 
the  length  of  time  which  had  elapsed  can  make  no  difference  in 
this  respect. 

But  an  additional  objection  to  enforcing  the  contract  against 
Parish's  representatives,  is  to  be  found  in  the  defect  of  Davis's 
title.  He  has  shown  no  regular  deduction  of  title,  either  in  law  or 
in  equity,  from  the  original  patentee  under  whom  he  claims.  On. 
the  contrary,  it  is  established,  as  far  as  such  a  fact  can  be  estab- 
lished by  negative  proof,  that  he  is  not  vested  with  a  title  de- 
ducible  from  the  patentee.  This  defect  of  title  in  Davis  does 
not  appear  to  have  been  known  to  the  parties  at  the  time  of  the 
contract,  and  it  seems  to  be  well  settled,  that  where  an  essen- 
tial defect  in  the  title  is  discovered  before  the  conveyance  is  ex- 
ecuted, the  vendee  will  not  be  entitled  to  a  specific  execution  of 
the  contract,  although  the  intended  covenants  would  not  have 
extended  to  such  defect:  1  Fonb.  Equity,  861-2;  Sugden,  646, 
and  the  authorities  there  cited. 

Decree  affirmed. 
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Coleman  v.  Henderson. 

[LoxsLL'b  Sblbot  Oamem,  171.] 

Obdsb  Mabi  ov  Sttkbat. — If  an  order  made  by  a  Judge  in  Taeatioa  beam 
date  on  Snnday,  it  is  for  that  reason  void. 

Motion  to  quash  an  ezeouiion.    The  opinion  states  the  case. 

By  Oourt,  Logan,  J.  This  canse  comes  up  on  a  motion  ta 
quash  an  execution  which  had  issued  on  the  dissolution  of  an 
injunction,  bat  to  reinstate  which  an  order  of  one  of  the  judges 
of  this  court  had  been  obtained,  though  it  had  not  been  filed 
with  the  clerk  preyious  to  the  issuing  and  service  of  the  process. 
Without  deciding  on  this  point,  it  appears,  ux>on  an  examina- 
tion  of  the  record,  that  the  order  was  awarded  on  Sunday. 
Sunday  is  no  day  in  law  for  civil  proceedings.  If  the  iesle  of  a 
writ,  etc.,  be  on  a  Sunday,  it  is  error;  or  if  any  of  the  proceed- 
ings of  a  suit  be  entered  and  recorded  to  be  done  on  Sunday, 
it  is  error:  See  Noy's  Maxims,  2,  8,  and  the  authorities  there 
cited. 

The  judgment  of  the  court  below  overruling  the  motion  to 
quash,  must  be  affirmed,  with  costs. 


Judicial  Acts  on  Sxtndat. — ^It  was  a  principle  of  the  oonunon  law  that 
Sunday  was  dies  nonjuridicua.  That  principle  has  been  adopted  as  part  of 
the  law  of  the  several  states,  and  with  varying  statatory  modifications  has 
been  so  applied  as  to  render  illegal  many  acts  that  are  not  in  their  nature 
juridical ;  excepting,  however,  works  of  necessity  and  of  charity.  In  regard 
to  judicial  acts  done  on  Sunday,  it  may  be  laid  down  as  a  general  rule  in 
harmony  with  the  doctrine  of  the  principal  case,  that  they  are  void.  This 
rule  has  been  enforced  as  to  writs  in  civil  cases,  the  issuance  or  service 
of  which  on  Sunday  has  been  held  invalid:  Butler  v.  Kekeif,  15  Johns.  177; 
Strong  v.  EUiot,  8  Cow.  27;  SJiaw  v.  Dodge,  5  N.  H.  462:  Stem*a  appeal,  64 
Penn.  St.  447.  So,  also,  the  levy  of  an  execution  on  Sunday  is  void:  Bland 
▼.  Whitfield,  1  Jones  L.  122;  Pierce  v.  Hill,  9  Port  151;  as  well  as  a  return 
made  on  that  day:  Peck  v.  CaveU,  16  Mich.  9.  A  warrant  of  arrest  in  a  civil 
action,  issued  and  served  on  Sunday,  was  considered  invalid  in  Moore  t. 
Hagan,  2  Duvall,  437»  the  court  also  holding  that  the  Sabbath  was  not  a 
holiday  within  the  meaning  of  the  statute  rendering  certain  acts  done  on 
such  a  day  valid.  In  criminal  cases,  however,  a  recognizance  entered  into 
en  Sunday  has  been  held  binding:  Watts  v.  Commonwealth,  5  Bush.  309; 
JoJmttUm  V.  People,  31  BL  469.  In  passing  upon  the  statute  of  the  state  of 
Illinois  in  this  last  case,  the  court  regarded  the  facts  before  them  as  forming 
one  of  the  exceptions  mentioned,  namely,  a  necessity.  They  say:  "  We  are 
not  to  understand  that  the  word  'necessity '  means  a^hysical  and  absolute 
necessity,  but  a  moral  fitness  or  propriety  of  the  work  done  under  the  cir* 
onmstanoes  of  each  particular  case.  Any  work  therefore  necessary  to  be  done 
to  secure  the  public  safety  by  the  safe  keeping  of  a  felon  or  delivering  him 
to  bail  must  come  within  the  true  meaning  of  the  exception  in  the  statate." 
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Under  the  Kentnoky  statnte  pennittiiig  the  execntion  on  Sunday  of  writs 
of  habeas  corpne,  or  process  on  a  charge  of  treason,  felony,  riot,  breach  of  the 
peace,  or  upon  an  escape  from  custody,  the  court  say,  in  Rice  v.  Commofi- 
weaUhf  3  Bush,  15^  that  those  writs  may  be  sued  out  on  Sunday,  as  the 
right  to  execute,  embraces  the  right  to  have  them  issued. 

The  secretary  of  the  interior,  in  Sayer  v.  Hooaae  Con,  O,  S,  M,  Co.,  4  P. 
0.  L.  J.,  19,  decides  that  there  is  no  law  of  the  United  States  prohibiting 
offioers  of  the  land  department  from  transacting  official  business  out  of  offioe 
hours  or  on  Sunday*  and  that  if  the  local  officers  are  willing  to  reoeiTe  an 
mivene  daim  itmayt  in  the  absence  of  any  law  to  the  contrary,  be  filed  on 
Sunday. 

•YxBDiOT  ON  SxTSDAT. — ^That  a  verdict  may  be  received  on  Sunday  seems 
now  to  be  settled:  Van  Riper  v.  Van  Riper,  7  Am.  Dec.  576;  True  v.  Plum' 
Uy,  36  Me.  466;  Cory  ▼.  SUcox,  6  Ind.  370;  Romr  v.  MeChUey,  9  Id.  587; 
MeCorkU  v.  State,  14  Id.  39;  HoghtaUng  v.  Otbom,  15  Johns.  119;  Webber 
V.  MerriU,  34  N.  H.  202;  State  v.  Rieketti,  74  N.  a  187;  Buidehoper  v. 
Cotton,  3  Watts,  56;  Reid  v.  State,  53  Ala.  402.  The  reason  assigned  for  the 
validity  of  such  a  verdict  by  some  of  the  cases  is  that  the  rendition  and  re- 
ceiving is  a  work  of  necessity,  and  by  others  that  it  is  merely  a  ministerial  act 
and  not  within  the  prohibition  relating  to  judicial  acts  on  Sunday.  The 
conditions  upon  which  a  verdict  rendered  on  Sunday  will  be  deemed  valid, 
are  well  expressed  in  the  elaborate  opinion  of  Judge  Manning,  in  RM  v. 
State,  He  says:  *'  We  are  of  opinion  that  when  a  jury,  to  whom  a  cause  has 
been  committed  on  a  Saturday  or  other  secular  day  of  the  week,  are  lawfully 
kept  together  under  charge  of  officers  of  court,  and  are  ready  on  Sunday  to 
driver  in  their  verdict,  it  is  lawful  for  the  judge  then  to  meet  them  with 
the  other  offioers  of  court  to  receive  it,  and  thereupon  to  dischazge  the 
jury  and  adjourn  the  court  until  the  next  day." 

Pronouncing  judgment  upon  a  verdict  is  clearly  a  judicial  act,  and  if  douft 
on  Sunday  will  be  null  and  void:  Blood  v.  Bates,  31  Vt  147;  Arthur  v.  Mosby,. 
2BLbb.  589;  Chapman  v.  State,  5  Blkf.  Ill;  AUenv.  Oo^rey,  WN.  Y.  433. 

SiTimAT  IS  NOT  TO  BB  COUNTED  as  oue  of  the  days  of  a  term  of  courtr 
Readme  case,  22  Grat.  924.  In  construing  the  section  that  "whenever  a  jus- 
tice shall  take  time  to  consider  upon  a  cause  submitted  to  him  for  decision, 
he  shall  continue  the  cause  to  a  time  to  be  by  him  named,  not  more  than 
seventy-two  hours  from  the  time  the  same  is  so  submitted,  at  which  time  he 
shall  enter  his  judgment,"  the  court  in  Meng  v.  Winkleman,  43  Wis.  41,  said: 
<<We  understand  the  true  principle  to  be,  and  so  hold,  that  when  a  statute 
like  that  under  consideration  gives  hours  in  which  to  perform  a  given  act^  and 
does  not  mention  an  intervening  Sunday,  the  hours  of  an  intervening  Sunday 
are  to  be  excluded  from  the  computation  of  time." 

The  twenty-four  hours  beginning  and  ending  at  midnight  are  generally  reo- 
ognized  as  forming  a  day,  and  no  exception  is  made  in  the  case  of  Sunday. 
But  in  Connecticut  the  early  case  of  Fox  v.  Able,  2  Conn.  541,  held  that  the 
Sabbath  comprised  the  solar  day  only,  and  a  statute  subsequentiy  passed  em« 
bodied  the  distinction  taken  in  that  decision:  Finn  v.  Donahue,  35  Conn.  216. 

An  iNJiTNonoN  was  granted  on  Sunday  iaLangabier  v.  Fairbury  R,R,C<k, 
64  lU.  243,  to  prevent  the  defendant,  a  railroad  company,  from  tearing  up  a 
street  on  that  day  in  order  to  lay  their  road.  It  was  there  held  that  the  is* 
soanoe  of  the  injunction  was  necessary  to  prevent  an  irreparable  injury  to 
property,  and  was  a  "necessity"  within  the  deflnition  given  by  Johmtton  ▼• 
Pe^,  31  HI.  469L 
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The  Validht  or  Oontkacts  made  on  Sunday  depends  upon  the  statatej 
of  the  states  where  they  are  made.  Contracts  were  not  included  among 
those  acts  which  were  rendered  void  by  the  English  statute  pertaining  to 
judicial  proceedings  on  Sunday.  At  the  common  law  contracts  made  on  that 
day  were  not  for  that  reason  void:  Davis  v,  Barger,  57  Ind.  54;  Adams  v. 
Oay,  19  Vt.  358;  Tucker  v.  West,  29  Ark.  386.  Under  the  statutes  enacted 
in  the  different  states,  having  for  their  object  the  setting  apart  of  the  Sabbath 
«s  a  day  of  rest  and  the  stopping  of  all  trade  and  business  on  that  day,  money 
loaned  on  Sunday  has  been  held  to  furnish  no  foundation  for  an  action  to  re- 
cover the  same:  Meader  v.  WkUCf  C6  Me.  90;  Finn  v.  Donahue,  35  Conn.  216; 
swapping  horses  has  been  held  "trading*'  within  the  meaning  of  the  statute, 
and  illegal,  so  as  to  bar  an  action  on  the  breach  of  the  warranty  of  soundness: 
Murphy  v.  Simpaon,  14  B.  Mon.  337;  a  note  made  on  Sunday  in  the  course  of 
trade  was  held  void  in  IliU  v.  Wilker,  41  Ga.  449;  and  in  Smiih  v.  Foster,  41 
If.  H.  215,  and  cases  cited;  and  a  part  payment  on  Sunday  was  decided  not 
to  take  the  case  out  of  the  statute  of  limitations:  Clapp  v.  Hale,  112  Mass. 
368;  Baumgardner  v.  Taylor,  28  Ala.  687.  In  regard  to  this  last  position,  a 
different  construction  of  the  statute  prohibiting  the  performance  of  worldly 
•employi9ents,  was  laid  down  in  Lea  v.  Hopkins,  7  Penn.  St.  492,  and  Thomas 
T.  Hunter,  29  Md.  406,  which  would  appear  to  be  the  view  preferred  in 
Meardsley  v.  Hall,  36  Conn.  270.  In  California,  contracts  on  Sunday  are  not 
2>rohibited  by  statute:  Moore  v.  Murdoek,  26  CaL  514. 

CoNTiLLCiB  NOT  FiNALLT  EzxcuTED  on  Sunday  are  not  deemed  void,  al- 
though some  of  the  terms  may  have  been  agreed  upon  on  that  day:  MerriU  v. 
Doums,  41  K.  H.  72,  and  cases  cited.  Executory  contracts  made  on  Sunday 
are  not  void:  Chestnut  v.  Harbaugh,  78  Penn.  St.  473;  so,  also,  a  note  signed 
on  Sunday  but  not  delivered  until  a  week-day:  Dohoney  v.  Dohoney,  7  Bush, 
217;  King  v.  Fleming,  72  Dl.  21.  A  replevin  bond  delivered  to  the  sheriff  on 
a  week-day  is  not  vitiated  by  the  fact  that  it  was  signed  on  Sunday :  Prather  v. 
Harlan,  6  Bush,  185;  and  a  bond  for  costs  signed  on  the  Sabbath  but  filed  on 
another  day  was  decided  to  be  good  in  Hall  v.  Parker,  37  Mich.  590,  594^ 
Graves,  J.,  saying:  '*It  was  relied  on  as  a  bond  which  had  been  executed  ac- 
cording to  its  import.  It  could  not  take  effect  from  the  signing,  but  only 
from  delivery  or  filing;  this  took  place  upon  a  business  day:  Love  v.  WeUs, 
25  Ind.  503;  Betenman^s  appeal,  55  Penn.  St.  183;  Flanagan  v.  Meyer,  41 
Ala.  132.  It  lias  been  held  that  a  note  is  not  impaired  on  account  of  being 
aigned  on  Sunday  if  it  be  not  delivered  on  that  day:  Hilton  v.  Houghton,  35 
Me.  143;  Lovijoy  v.  Whipple,  18  Vt.  379;  Cam.  v.  KewUg,  2  Penn.  St.  448; 
<Jlough  V.  Davis,  9  K.  H.  600;  Hill  v.  Dunham,  7  Gray,  543;  Adams  v.  Oay, 
19  Vt  358;  see,  also,  Staekpole  v.  Symonds,  23  N.  H.  229;  and  Vinton  v.  Peck, 
14  Mich.  287;  and  the  court  in  Com,  v.  Xendig,  supra,  decided  that  an  official 
bond  executed  on  Sunday  is  not  void  as  to  the  parties  to  be  protected  by  it; 
See,  also^  2  Pars,  on  Con.  757  to  765,  and  notes.  As  this  paper  was  framed, 
dated,  signed  and  filed  as  a  bond  executed  on  a  week-day,  as  it  was  received 
by  the  court  as  such  a  bond,  and  as  the  obligee  who  relied  upon  it  had  no 
notice  or  intimation  that  either  signature  had  been  put  to  it  on  Sunday,  and 
as  it  was  actually  made  to  take  effect  on  a  week-day,  the  circumstance  that 
the  act  of  signing  occurred  on  Sunday  could  not  be  allowed  to  invalidate  the 
instrument." 

Bona  Fids  Hoij>xb  ow  Notb  Mads  on  Sundat. — The  validity  of  a 
promissory  note  in  the  hands  of  a  bona,fide  holder  for  value  in  the  ordinary 
course  of  business,  without  notice,  it  appearing  that  the  note  wm  made^ 
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signed,  and  deliTered  on  Sunday,  bat  dated  another  day,  waa  oonaidered 
valid  in  Crawon  t.  Ctom,  107  Maaa.  439l  The  legality  of  oontraota  in  gen* 
eral  executed  on  Sunday  waa  examined  in  thia  caae,  and  upon  the  point  in 
queation  the  following  opinion  delivored  by  Judge  Qray:  "A  promiaaory 
note  given  and  received  on  Sunday,  and  therefore  void  as  between  the  orig- 
inal parties  might  be  equally  void  in  the  hands  of  a  subsequent  holder  who 
took  it  with  notice  of  the  original  illegality:  AUen  v.  Deming,  14  N.  H.  133; 
Holdm  V.  Coagrove,  12  Gray,  216;  Davidaon  v.  Lcmier,  4  WalL  447.  Even 
if  the  note  bore  date  of  a  Sunday,  however,  that  mere  fact  would  not  be  con- 
clusive evidence  that  he  took  it  with  such  notice;  for,  though  dated  on  Sun- 
day, it  might  have  been  delivered  on  another  day,  and  so  valid  even  aa  be- 
tween the  original  partiea:  ffUl  v.  Dunham,  7  Gray,  643;  HiUony.  Houghton, 
35  Me.  143.  *  *  *  It  ia  agreed  that  the  note  (in  the  caae  before  the 
court)  bears  date  of  a  aecular  day;  and  that  the  plaintiff  is  a  bona  J!do 
holder  of  the  note,  for  a  valuable  consideration,  and  took  it  before  it  be- 
came due,  without  notice  of  any  defect,  illegality,  or  other  infirmity  in 
the  same.  The  plaintiff,  therefore,  not  having  participated  in  any  violation 
of  law,  and  having  taken  the  note  before  its  maturity  for  good  consideration, 
and  without  notice  of  any  illegality  in  its  inception,  may  maintain  an  action 
thereon  against  the  maker.  To  hold  otherwise  would  be  to  allow  that  party 
to  set  up  his  own  illegal  act  as  a  defense  to  the  suit  of  an  innocent  party. 
This  view  is  supported  by  the  judgments  of  all  the  courts,  English  and 
American,  that  have  considered  the  question:  BtgbU  v.  Levi,  1  Gr.  &  Jerv. 
180;  S.  0.,  1  Tyrwh.  130;  HouUston  v.  Paraotis,  9  Upper  Ganada^  681; 
Cnymbie  v.  OvtrhoUier,  11  Id.  55;  Bank  qf  Cumberland  v.  Mayberry,  48  Me. 
198;  State  Capital  Bank  v.  Thompson,  42  N.  H.  369;  Vinton  v.  Peek,  14 
Mich.  287;  Saltmarah  v.  Tuthill,  13  Ala.  390,  406."  Asserting  the  same 
(vrinciple  are  KnozY,  Cl^ord,  38  Wis.  651;  and  Johns  v.  Bailey,  45  Iowa,  241. 

Ratiucation  ow  Gomtbaot  Madb  ok  Suitdat. — It  seemed  to  the  court 
in  Adams  v.  Oay,  19  Vt.  358,  that  in  the  class  of  contracts  now  under  con- 
sideration, there  existed  a  most  urgent  necessity  to  so  apply  the  rule  that  no 
action  could  be  maintained  for  anything  growing  out  of  a  void  contract,  that 
it  should  "not  be  in  the  power  of  the  reckless  and  irreligious  to  circumvent 
and  defrand  the  unwary,  under  the  guise  of  the  saoredness  of  the  time  when 
their  own  injustice  waa  perpetrated. "  This  language  ia  quoted  with  approval 
in  Kentucky,  in  Campbell  v.  Young,  9  Bush,  245.  The  same  considerations 
influenced  the  court  in  Mekhoir  ▼.  MeCarty,  31  Wis.  252,  256,  when  they 
laid  down  the  rule  that  where  a  contract  otherwise  valid,  is  void  by  reason 
of  having  been  made  on  Sunday,  as  where  property  is  sold  and  delivered  on 
that  day  on  credit,  a  subsequent  promise  to  pay  for  the  goods  made  on  any  day 
other  than  Sunday,  is  valid,  and  an  action  can  be  maintained  on  such  new  prom- 
ise. The  court  further  state  that  the  cases  all  recognize  the  existence  oE  this 
rule  though  they  are  not  uniform  in  assigning  the  reasons  for  it,  and  cite 
WiUkmis  V.  Paul,  6  Bing.  653;  19  Eng.  G.  L.  192;  Retioea  v.  Butcher,  31  N. 
J.  L.  224;  Ryno  v.  Darky,  5  Green,  231;  Adams  v.  Oay,  19  Vt  358:  StebbinM 
V.  Petk,  8  Gray,  553;  and  Smith  v.  Case,  2  Or.  190.  Judge  Bedfield  delivering 
the  court's  opinion  in  Adams  v.  Oay,  19  Vt.  369,  says:  ''We  think  contracts 
nude  on  Sunday  should  be  held  an  exception  in  some  sense,  from  the  general 
class  of  contracta  which  are  void  for  illegality.  Such  contracts  are  not  tainted 
with  any  general  illegality,  they  are  illegal  only  as  to  the  time  in  which  they 
are  entered  into.  When  purged  of  this  ingredient,  they  are  like  other  con- 
tracta." He  then  states  that  a  subsequent  affirmance  on  another  day  will 
render  such  contracts  valid,  and  urges  aa  a  ground  for  this  exception  to  the 
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general  rale  of  nilgai  oontractB,  that  it  is  reasonable  and  neoesBazy,  and  ia 
•within  the  principle  recognized  by  conrts  of  justice  of  relieving  an  opprsMed 
party  and  putting  it  in  his  power  to  visit  the  oppression  upon  the  oppressor. 
This  doctrine  is  followed  in  SayUa  v.  Wellman,  10  B.  L  468;  Tucker  v.  WeH^ 
29  Ark.  386,  containing  an  exhaustive  sammary  of  the  decisions  in  this  ooun* 
try  arranged  with  reference  to  the  states  in  which  they  were  pronounced: 
Harrison  v.  CoUon,  31  Iowa,  16;  OtDmn  v.  Simes,  61  Ma  335.  Notwith- 
standiog  these  authorities,  the  rule  they  lay  down  is  not  adopted  in  Maine: 
Piaisted  v.  Palmer,  63  Me.  576,  Peters,  J.,  saying:  "  This  court  has  decided 
that  a  contract  made  on  Sunday  is  incapable  of  being  confirmed  or  ratified  by 
any  act  of  the  parties  done  on  a  subsequent  day;"  in  Massachusetts:  Day  v. 
MeAUi^er,  15  Gray,  433;  and  in  Mississippi:  Kountz  v.  Price,  40  Miss.  341. 

Hiring  Horses  on  Sunday. — The  question  whether  the  owner  of  a  horse 
who  lets  it  on  the  Lord's  day  to  be  driven  for  pleasure  to  a  particular  place, 
can  maintain  an  action  of  tort  against  the  hirer  for  driving  it  to  a  difierent 
place,  and  in  doing  so  injuring,  was  answered  in  the  negative  in  Cfregg  v. 
Wyman,  4  Gush.  322.  The  same  point  was  raised  for  reconsideration  in  HcUl 
V.  Corcoran,  107  Mass.  251,  and  after  careful  deliberation  the  case  from 
Gushing  was  overruled  and  the  action  for  tort  sustained.  The  defendant's 
liability  for  the  injury  done  by  him  to  the  plaintiff's  property  was  held  not 
to  be  affected  by  the  question  whether  the  contract  by  means  of  which  de- 
fendant had  possession,  was  valid  or  not,  or  whether  there  was  or  was  not 
any  such  contract.  This  decision  is  in  harmony  with  Woodman  v.  HvJbbard, 
5  Foster,  67,  and  with  Martin  v.  Oloster,  46  Me.  420,  although  contrary  to 
that  of  Parker  v.  Latner,  60  Me.  528. 

Travsling  on  Sunday. — ^Many  cases  have  arisen  under  the  statute  pro- 
visions prohibiting  traveling  on  the  Sabbath  except  for  purposes  of  charity 
or  in  cases  of  necessity,  and  have  been  differently  determined.  The  Maine 
authorities  establish  that  an  action  for  an  injury  sustained  by  a  failure  to 
keep  a  highway  in  repair  will  not  lie  in  favor  of  one  traveling  on  Sunday  for 
pleasure:  CraUy  v.  City  qf  Bangor,  57  Me.  423.  The  law  is  also  so  stated  in 
Hall  V.  Corcoran,  107  Mass.  251 .  In  this  latter  citation  it  is  said  that  the 
plaintiff's  illegally  traveling  on  the  Sabbath  "necessarily  contributed"  to  his 
injury.  A  distinction  was,  however,  made  in  McOratii  v.  Merwin,  112  Id. 
467,  an  action  to  recover  for  injuries  received  while  gratuitously  assisting  the 
defendant  in  digging  out  a  sand-pit  on  Sunday.  The  rules  of  law,  saya 
Morton,  J.,  "as  applied  to  actions  of  tort  for  injuries  like  the  case  at  bar 
are,  that  if  the  illegal  act  of  the  plaintiff  contributed  to  his  injury,  he  can- 
not recover;  but,  though  the  plaintiff  at  the  time  of  the  injury  was  acting  in 
violation  of  law,  if  his  illegal  act  did  not  contribute  to  the  injury  but  was 
independent  of  it,  he  is  not  precluded  thereby  from  recovering."  The  case 
at  bar  was  held  to  fall  within  the  first  class,  and  the  illegal  act  to  be  insep- 
arably connected  with  the  cause  of  the  action,  and  to  have  contributed  to  it. 
The  liability  of  a  common  carrier  for  injuries  sustained  by  his  passengers, 
through  his  negligence,  while  they  were  traveling,  contrary  to  law,  on  Sun- 
day, was  considered  in  Carroll  v.  StaUn  Island  B.  B,  Co,,  68  K.  Y.  126.  It 
was  there  held,  independent  of  any  contract  between  the  carrier  and  his  pas- 
oenger,  that  the  law  imposes  a  duty  upon  carriers  to  carry  safely  so  f ar  aa 
human  foresight  could  go;  that  a  wrong-doer  is  not  without  the  protection  of 
the  law,  and  that  the  fact  of  the  plaintiff's  being  on  the  boat  while  traveling 
unlawfully  did  not  in  any  sense  contribute  to  the  explosion  of  the  boat. 
''To  hold  the  carrier  exen\pt  from  liability  because  the  plaintiff  was  violat- 
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ing  the  Sunday  statute,  would  be  creating  a  species  cf  judicial  outlawry  to 
shield  a  wrong-doer  from  a  just  responsibility  for  his  wrongful  act."  The 
reasoning  of  this  case,  taken  in  connection  with  the  cases  above  referred  to 
from  Maine  and  Massachusetts,  will  furnish,  it  is  conceived,  the  ooziect  rule 
to  be  applied  to  the  cases  of  actions  by  travelers  on  Sunday,  in  determining 
whether  their  traveling  has  contributed  to  their  injury  or  nok 


Rees  V.  Lawless. 

[IdXTSLL'S  SSLKOT  OaBEB,  ISA.] 

Fob  Foboiblt  Taxing  ▲  Febbt,  neither  a  writ  of  forcible  entry  and  de» 
tainer  nor  ejectment  will  lie. 

Writ  of  error.    The  opinion  states  the  case. 

By  Court,  Botle,  C.  J.  This  is  a  writ  of  error  to  a  judgment 
for  the  plaintiff,  in  a  traverse  of  an  inquisition,  finding  the 
plaintiff  in  the  traverse  guilty  of  a  forcible  entxy  upon  a  feny, 
etc. 

The  only  question  which  is  deemed  material  to  be  decided,  is, 
whether  a  warrant  for  forcible  entry  will  lie  for  forcibly  taking 
possession  of  a  ferry,  and  the  banks  and  shores  of  a  riTer,  where 
the  party  so  taking  possession  has  a  right  of  ferty  established. 
We  are  of  opinion  it  will  not  lie  in  such  a  case.  A  ferry  is  of  that 
description  of  property,  which,  in  technical  language,  is  de- 
nominated incorporeal,  and  which,  in  legal  consideration,  is  not 
tangible,  like  a  right  of  way  or  of  common,  or  other  incorporeal 
right,  no  entry  in  point  of  fact,  can  in  strict  propriety  be  said 
to  be  made  upon  it;  nor  could  the  sheriff,  in  case  of  a  judg- 
ment of  restitution,  deliver  possession.  In  such  a  case,  an 
ejectment  would  not  lie,  and  upon  the  same  principle,  a  warrant 
for  a  forcible  entry  would  not:  See  Ghitty  on  Plead.  188,  and 
the  authorities  there  cited. 

The  use  of  the  banks  or  shores  is  a  necessary  incident  to  the 
ferry,  and  is  Tirtually  included  in,  and  composes  a  part  of  the 
right  of  ferry,  and  must,  therefore,  as  an  incident,  follow  its 
principal. 

Judgment  affirmed  with  costs. 


A  FxBBT  is  a  liberty  to  have  boats  for  paaaage  of  men  and  hones  on  the 
water  for  a  reaaoDable  toll:  State  v.  WUson^  42  Me.  9.  At  common  law,  the 
remedy  for  disturbance,  obetmction  or  injury  in  the  enjoyment  of  a  franohiia 
or  of  an  eaeement,  waa  by  an  action  on  the  case,  and  throngh  this  form  of 
action  r)dre88  for  injuries  to  a  ferry  could  be  obtained:  Ferry  Co,  ▼.  Barker^ 
2  Ezch.  136;  Taylor  y.  Wilmington  R.  R,  Co.,  4  Jones*  I^.  277;  NewpoH  t. 
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Tai/lor,  16  B.  Mod.  699;  1  Chitty  on  Head.  161,  17th  6cL  Where  ttatatory 
peiudtiee  have  been  impoeed  for  interfering  with  the  righte  of  the  grantee 
of  a  f  eny  priyilege,  the  enf  oroement  of  these  penalties  is  not  the  only  remedy 
the  grantee  has.  They  are  oonaideredas  a  mode  of  redress  which  may  be  re- 
sorted to,  and  as  merely  cnmolative  to  those  rights  which  existed  at  the  com* 
mon  kw:  Ward  v.  Severance^  7  CaL  126,  and  cases  cited;  Newport  ▼.  Taylor^ 
16  B.  Mon.  779.  The  recovery  in  the  action  on  the  case  in  most  of  the  casea 
would  famish  but  little  relief  where  the  injury  oomplained  of  consisted  of  con- 
tinued disturbances  in  the  rigjht  of  ferriage.  Such  repeated  interruptions  in 
the  enjoyment  of  the  ferry  are  considered  a  nuisance^  which  may  be  abated 
by  a  Ull  for  an  injunction  at  the  suit  of  one  having  the  legal  franchise:  Mii* 
land  Terminal  etc  Co  v.  Wileon,  28  K.  J.  E.  637;  ColUne  y.  Mwmg,  51  Ala. 
101;  Kewbvrgh  Twnpike  Co.  v.  MiUer,  9  Am.  Dec.  274;  McSoberte  y.  Waak^ 
bwrne,  10  Minn.  23;  Boat  Hartford  \,  Hartford  Bridge  Co,.  16Gaiin.  171;  8. 
O.  10  How.  611;  Waird  ▼.  Severance,  7  CaL  126;  Neu/pofi  ▼.  Taylor^  16  Bw 
Mon.  781. 


Dorset  v.  Barbee. 

[LnzBUi's  Sblbox  CUm,  904.] 

WAIVX&  ov  Tender. — ^The  positive  declaration  of  one  to  whom  money  is  to 
be  paid  within  a  certain  time,  that  he  will  not  receive  it^  will  excuse  the 
tender  of  the  money,  provided  the  declaration  is  made  before  the  expira- 
tion of  the  time. 

Appeal.    The  opinion  states  the  case. 

By  CouBT.  The  sheriff  having  taken,  under  a  writ  of  fieri 
facias  against  the  estate  of  Dorsey,  a  tract  of  land,  a  part,  of 
which  had  been  previously  conveyed  to  Barbee  by  a  deed  from 
Dorsey,  but  which  had  not  been  admitted  to  record,  and  being 
about  to  expose  the  same  to  sale  of  twelve  month's  credit,  an 
agreement  was  made  between  Cocke,  Barbee  and  Dorsey, 
whereby  Cocke  was  to  become  the  purchaser  at  the  sale  of  the 
sheriff,  and  ezecated  an  instrument  of  writing,  binding  himself 
to  relinquish  to  Barbee  that  part  of  the  tract  which  had  been 
previously  conveyed  to  him  by  Dorsey,  and  to  relinquish  to 
Dorsey  the  residue  of  the  tract,  ux>on  Dorsey's  paying  the  pur- 
chase-money, and  releasing  Cocke  from  all  costs,  at  any  time 
before  Dorsey  was  bound  to  pay  the  sheriff,  and  upon  the  failure 
of  Dorsey,  if  Barbee  should  comply,  he  was  to  have  the  land. 
Cocke  accordingly  purchased  the  land,  and  received  from  the 
sheriff  a  deed,  and  gave  his  obligation  for  the  price  at  twelve 
month's  credit.  The  money  not  having  been  paid  by  Dorsey 
within  the  time  stipulated,  Cocke  thereafter  received  the  amount 
from  Barbee,  and  executed  a  deed  to  him  for  the  land.  To  be 
relieved  against  this  deed,  and  redeem  the  land,  Dorsey  ex- 
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hibited  hiB  bill  in  equity,  in  which,  after  setting  forth  the  agree- 
ment and  sale  hy  the  sheriff,  he  charges  that,  before  the  twelve 
months  elapsed,  he  offered  to  pay  Oocke  tJie  money,  but  that 
Cocke  refused  to  receive  it,  and  that  Barbee,  with  notice  of  this 
circomstance,  received  from  Oocke  a  deed,  and  alleges  a  combi- 
nation between  Cocke  and  Barbee,  to  defraud  him  out  of  his 
land,  etc.    The  court  below,  on  a  hearing  of  the  cause  being  of 
opinion  Dorsey  had  not  manifested  his  right  to  relief,  dismissed 
his  bill.    From  this  decree  Dorsey  has  appealed  to  this  court. 
Whether  the  agreement  upon  which  Dorsey  goes  for  relief 
should  be  considered  a  mortgage  or  conditional  sale,  as  under 
the  circumstances  attending  this  case,  the  result  would  be  the 
same,  we  have  not  thought  it  necessary  or  material  to  determine. 
If  it  be  construed  in  the  most  favorable  light  for  the  appellee, 
and  considered  a  conditional  sale,  Dorsey  by  paying  the  money 
at  any  time  within  twelve  months  from  the  date,  would,  in 
equity,  have  been  entitled  to  a  reconveyance,  or,  if  the  money 
was  not  paid  within  that  time,  owing  to  the  refusal  of  Cocke  to 
receive  it,  as  between  him  and  Dorsey,  and  all  those  claiming 
under  him  with  notice,  the  same  consequences  would  follow. 
That  Barbee  obtained  a  conveyance  from  Cocke    with  full 
knowledge  of  the  occurrences  which  had  previously  transpired 
between  Dorsey  and  Cocke,  in  relation  to  the  refusal  of  the 
latter  to  receive  the  money,  we  think,  from  the  evidence  in  this 
cause,  there  can  be  no  doubt.    Unless  Barbee  had  this  knowl- 
edge, it  is  difficult  to  assign  any  satisfactory  reason  why  he 
should  have  given  a  bond  of  indemnity  to  Cocke,  upon  receiv- 
ing from  him  a  title.    Besides,  Barbee,  by  taking  from  Cocke 
an  obligation  for  the  land,  before  the  expiration  of  the  time 
Dorsey  was  allowed  to  pay  the  money,  seems  to  have  evinced  a 
design  to  preclude  Dorsey  from  obtaining  the  land.    Barbee, 
then,  in  tixe  present  contest,  cannot  occupy  more  favorable 
ground  than  Cocke,  and  the  only  material  inquiry  that  occurs 
in  the  determination  of  this  case,  is,  whether  Dorsey  has  been 
prevented  from  paying  the  money  within  the  stipulated  time, 
under  such  circumstances  as  in  equity  entitie  him  to  relief. 

The  evidence,  it  is  true,  does  not  prove  a  formal  tender  to 
Cocke,  by  the  actual  production  of  the  money;  but  it  is  appar- 
ent Dorsey  had  the  money  at  command,  and  was  prevented 
from  paying  it  by  the  positive  declaration  of  Cocke  that  he 
would  not  receive  it;  and  this,  we  apprehend,  for  every  equita- 
ble purpose,  was  all  that  should  be  required  of  Dorsey.  The 
refusal,  it  is  true,  was  made  by  Cocke  some  two  or  three  months 
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before  the  expiration  of  the  time  Dorsey  was  allowed  to  pay  the 
money;  but  as  by  the  terms  of  the  agreement  Dorsey  had  a 
right  to  pay  it  at  any  time  within  the  twelve  months,  the  offer 
of  Dorsey  to  pay,  and  the  refusal  of  Cocke  to  receive  within 
that  time,  has  the  same  operation  and  must  be  attended  with  the 
same  consequences  as  if  the  tender  had  been  made  the  last  day 
upon  which  payment  could  have  been  made  according  to  the 
terms  of  the  agreement. 

Therefore  it  is  decreed  and  ordered  that  the  decree  of  the 
circuit  court  aforesaid  be  reversed  and  set  aside,  the  cause 
remanded  to  said  court,  and  a  decree  there  entered  against 
Barbee  to  reconvey  to  Dorsey,  by  special  warranty  deed,  all  that 
part  of  the  tract  to  which  he  was  entitled  under  the  agreement 
with  Cocke,  upon  Dorsey's  paying  the  amount  of  the  debt,  in- 
terest, and  costs  of  the  suit  in  which  the  land  was  sold. 


WAivsa  OT  Tender. — ^The  prodaction  of  the  money  is  dispensed  with  if 
the  party  is  ready  and  willing  to  pay  the  sum  and  is  about  to  prodaoe  it,  bat 
is  prevented  by  the  party  to  whom  it  is  to  be  paid,  declaring  that  he  will  not 
receive  it:  Famsworth  v.  Hotoard,  I  Caldw.  215;  BeUinger  v.  KiltSt  6  Barb. 
273;  Stone  v.  Sprague,  20  Id.  509;  Brewer  v.  Fleming,  61  Penn.  St  102; 
WesUng  v.  Noonatiy  31  Miss.  599;  Hazard  v.  Lormg,  10  Cosh.  267;  Lacy  v. 
WUeon,  24  Mich.  479;  Terrell  v.  Walker,  65  N.  0.  91;  2  Greenleaf  on  Ev. 
■ec  603;  2  Parsons  on  Contracts,  sec.  643. 


Perkins  v.  Rice. 

MxBBXPBassNTATiOK  AvoiDiNO  CONTRACT. — A  misrepresentation  by  the  ven* 
dor  of  a  saltpeter  cave,  of  the  amount  of  saltpeter  which  a  given  quan- 
tity of  nitrous  earth  will  produce,  will  authorize  the  rescission  of  the  con- 
tract of  sale. 

Idbil — And  if  the  misrepresentation  is  clearly  established,  it  will  not  alter 
the  vendee's  right  of  recovery,  that  after  the  representation  he  employed 
a  person,  in  whom  he  had  confidence,  to  examine  the  cave,  and  such  person 
reported  favorably. 

Rescission  of  Contract  for  Fraud. — ^Where  a  contract  is  rescinded  on 
the  ground  of  fraud,  equity  will  decree  that  the  fraudulent  party  repay 
what  he  has  received,  together  with  intere&tb 

Bill  in  equity.     Hhe  opinion  states  the  case. 

By  Court,  Owslst,  J.  This  was  a  suit  in  chanoeiy,  brought 
by  the  appellees  for  the  purpose  of  obtaining  the  rescission  of  a 
contract  made  for  the  purchase  of  a  tract  of  land,  including  a 
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saltpeter  cave,  with  fixtures,  implements,  etc.  The  bill  charges 
the  appellees  to  have  been  induced  tb  make  the  purchase  by 
the  appellants  representing  the  capacity  of  the  nitrous  earth  in 
the  caye  to  yield  a  much  greater  quantity  of  saltpeter  than  from 
actual  experiment  it  is  found  susceptible  of. 

The  appellants  deny  the  alleged  misrepresentations  and  all 
fraud,  allege  the  appellees  in  making  the  purchase  did  not  rely 
upon  any  representations  made  by  them,  but  upon  their  own 
examination  and  inspection,  aided  by  the  examination  and  judg- 
ment of  William  Jenkins,  employed  by  them  for  that  purpose. 
The  court  below,  on  a  final  hearing,  decreed  the  contract  to  be 
canceled,  and  the  appellants  to  pay  the  amount,  with  interest, 
which  had  been  advanced  by  the  appellees  under  the  purchase; 
and  from  this  decree  the  appellants  have  appealed  to  this  court. 

In  the  considei'ation  of  this  cause  we  shall  assume  as  a  prop- 
osition incontestably  established,  not  only  by  the  positive  evi- 
dence of  witnesses,  but  as  resulting  from  the  circumstance  of 
the  appellants  having  worked  the  cave  for  a  considerable  time 
previous  to  the  sale,  that  they  must  have  known,  and  did,  in 
fact,  actually  know  when  they  made  the  sale,  the  capacity  of 
the  earth  to  yield  saltpeter;  and  with  this  knowledge,  it  is  also 
satisfactorily  proved,  not  as  was  supposed  in  argument,  by  the 
deposition  of  Jenkins  only,  but  by  the  concurrence  of  various 
others,  that  during  the  treaty  for  the  contract  the  appellants 
represented  the  dirt  in  the  cave  to  be  capable  of  yielding  from 
three  fourths  of  a  pound  to  two  pounds  of  saltpeter  to  the  bushel 
of  dirt;  and  it  is  moreover  abundantly  proved,  that  at  the  time 
of  sale  the  nitrous  earth  in  the  cave  had  become  greatly  ex- 
hausted, but  of  little  value  and  incapable  of  producing  anything 
nigh  the  quantity  of  saltpeter  repzresented.  Were  this  case  to 
be  determined  upon  these  facts  alone,  we  apprehend  there  could 
be  little  doubt  of  the  appellees'  right  to  relief.  At  law  it  would 
be  perfectly  clear,  damages  might  be  recovered  for  the  deceit; 
and  we  can  perceive  no  reason  why  in  equity  also,  relief  should 
not  be  granted.  The  case  is  not  analogous  to  those  where  re- 
lief has  been  refused  for  a  false  affirmation  of  value  only,  but 
approaches  more  intimately  the  case  where  a  vendor  falsely  af- 
firms a  greater  rent  to  be  paid  for  the  estate  than  is  actually 
reserved.  Whilst  in  the  former  cases,  a^  value  consists  in  opin- 
ion, in  which  men  frequently  differ,  the  law  vnll  not  so  far  re- 
gard the  interest  of  those  who  have  been  altogether  inattentive 
to  their  own  concerns,  as  to  give  an  action  for  such  vague  as- 
sertions, yet,  in  the  latter  case,  although  the  rent  reserved  in 
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some  measure  regalaies  the  value  of  the  estate,  as  the  sum 
is  of  a  known  and  ascertained  amount  for  a  false  afiSrmation  in 
that  respect,  an  action  will  lie:  2  Ld.  Baym,  1118;  2  Salk.  211. 
So  in  the  present  case,  though  for  a  general  assertion  as  to  the 
Talue  of  the  caye,  an  action  might  not  be  maintainable;  yet  for 
a  false  affirmation  as  to  the  capacity  of  the  dirt  to  yield  a  cer- 
tain quantity  of  saltpeter,  though  the  quality  of  the  dirt  neces- 
sarily regulates  the  value  of  the  cave,  we  suppose,  according  to 
the  authorities  just  cited,  an  action  would  lie. 

But  it  is  said,  as  the  appellees  appear  not  to  have  confided 
altogether  in  those  representations,  and  thereafter,  aided  by 
Jenkins,  who  seems  to  have  been  employed  by  them  for  that 
purpose,  did  inspect  the  cave  before  they  made  the  purchase, 
it  is  contended,  whatever  otherwise  might  have  been  the  con- 
sequence, the  appellants  cannot  be  made  accountable.    It  is 
true,  at  the  time  the  appellant  John  made  the  representations 
to  the  appellees,  he  informed  them  he  was  not  a  judge  of  salt- 
peter caves;  told  them  not  to  rely  upon  his  representations,  and 
that  if  they  were  disposed  to  buy,  advised  them  to  procure  some 
person  capable  of  judging  to  examine  the  cave;  and  they  ac- 
cordingly procured  Jenkins  to  go  with  them  and  inspect  the 
cave.    Notwithstanding,  however,  this  was  done,  it  by  no  means 
follows  that  the  appellees  were  not  imposed  upon  by  the  repre- 
sentations of  the  appellants.    That  they  made  the  purchase 
under  an  impression  that  the  dirt  in  the  cave  was  of  vastly 
superior  quality  to  what  it  in  reality  is,  from  the  evidence  in 
the  cause,  there  cannot  be  a  doubt.    But  whether  that  impres- 
sion was  produced  by  the  representations  of  the  appellants  or 
that  of  Jenkins,  who  was  employed  by  them  to  examine  the 
cave,  or  both,  is  not  perfectly  clear.    It  is  probable,  however, 
from  the  apparent  candor  with  which  John  Perkins  made  the 
statements,  that  they  conduced  in  a  great  degree  to  confirm  the 
appellees  in  the  opinion  that  the  quality  of  the  dirt  was  equal 
to  what  was  represented.    Whether  those  statements  had  that 
effect,  we  suppose  cannot,  however,  be  veiy  material  in  the 
present  case;  for,  as  the  purcliase  was  evidenlHy  made  under 
the  belief  that  the  dirt  was  equal  in  quality  to  what  the  appel- 
lants asserted,  and  as  the  appellants  must,  from  the  evidence 
in  this  cause,  have  known  the  contract  was  closed  upon  that 
impression,  fair  dealing  and  the  dictates  of  moral  justice  re- 
quired they  should  have  made  a  candid  disclosure  of  the  real 
quality  of  the  dirt;  and  their  having  failed  to  do  so,  must  sub* 
ject  them  all  to  the  consequences  which  could  result  from  a 
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false  suggestion,  if  implicitly  confided  in  by  the  appellees.  We 
are  of  opinion,  therefore,  the  court  below  correctly  decreed  a 
cancelment  of  the  contract.  With  respect  to  the  objections  as 
to  the  details  of  the  decree,  they  cannot  prevail.  As  the  appel- 
lants appear  to  have  received  four  hundred  dollars  under  the 
contract,  it  was  strictly  proper  to  decree  that  amount  to  be  repaid 
with  interest;  and  no  impropriety  is  perceived  in  making  the 
interest  run  until  the  principal  is  paid. 
The  appellees  must  recover  their  costs  in  this  court. 


Lemon  v.  Graddock. 

[Lbtkll'i  Bxlbot  Oameb,  asi.J 

SHXBiirs  DxiD  AJTEB  ExFiRATioN  OF  TiBM.— A  sheziff  who  bM  sold  land 
under  an  exeoation,  may  lawfully  execute  a  deed  of  oonvqranoe  thereof 
after  the  expiration  of  his  term,  although  another  sherifiP  may  have  qiial« 
ified  and  entered  npon  the  dntiea  of  the  offioe. 

Ejxotmxnt.     The  opinion  states  the  case. 

Ibylor  and  Hardin^  for  the  appellant. 

Bibb,  contra. 

By  Court,  Mxzxs,  J.  This  is  an  action  of  ejectment  brought 
by  a  purchaser  under  execution,  relying  on  the  sheriff's  convey- 
ance  against  the  defendant  in  the  execution.  A.  Oriiddock  was 
sheriff  of  the  county  when  the  sale  was  made  by  his  deputy. 
Paschal  D.  Graddock,  but  the  deed  was  made  by  the  next  suc- 
ceeding sheriff,  and  recites  that  the  purchase-money  was  secured 
by  a  three  month's  bond  returned  to  the  office,  and  that  the  late 
sheriff  with  his  deputy  was  out  of  office.  The  said  late  sheriff 
was,  however,  produced  and  used  as  a  witness  on  the  trial.  It 
did  not  appear  by  any  recital  in  the  deed,  that  a  certificate  or 
receipt  for  the  payment  of  the  money  was  produced  to  the  suc- 
ceeding sheriff  who  made  the  conveyance,  or  any  survey  of  the 
land.  On  the  contrary,  it  clearly  appeared  that  only  part  of 
the  money  was  paid,  and  the  rest  still  due.  The  counsel  for 
the  defendant  moved  the  court  to  reject  the  deed  and  exclude 
it  from  the  jury  as  passing  no  title,  but  the  court  overruled  the 
motion  and  suffered  the  deed  to  go  in  evidence  as  one  passing 
title. 

It  is  a  settled  principle  of  the  common  law,  recognized  by 
sundry  decisions  of  this  court,  that  the  sheriff  who  made  the 
sale  ought  to  make  the  conveyance,  and  that  for  this  purpose. 
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he  is  still  in  office,  although  his  successor  may  have  entered  on 
the  duties  of  the  same  office.  The  party  has,  howeyer,  in  this 
instance  chosen  to  trust  the  succeeding  sheriff  to  make  the  oon- 
yeyance,  although  the  former  was  accessible.  The  only  author* 
^iy  authorizing  a  subsequent  sheriff  to  conTcy,  is  the  act  of  as- 
sembly, approved  February  11, 1809,  (4  litt.  28),  now  in  the 
recollection  of  this  court.  It  is  a  matter  of  doubt,  whether  that 
act  embraces  sales  made  after  its  passage,  and  it  requires  con- 
siderable aid  from  construction,  to  say  that  it  does.  But  it  is 
not  necessary  now  to  determine  that  question,  for  if  it  be  ad- 
mitted that  subsequent  sales  are  included,  on  the  authority  of 
the  case  of  IHmble  v.  Breckenridge,  4  Bibb,  479,  the  deed  ought  to 
have  been  excluded.  It  is  decided  in  that  case,  that  the  receipt 
or  certificate  of  the  former,  of  actual  purchase  and  payment, 
must  be  produced  to  the  succeeding  sheriff,  and  that  a  deed  ex- 
ecuted without  such  receipt  and  certificate  passes  no  title.  The 
deed  without  this  requisite  was,  therefore  improperly  confided 
to  the  jury. 

There  are  sundry  other  questions  made  in  the  progress  of  the 
trial,  but  as  they  arose  out  of  the  admission  of  this  deed,  they 
will  not  probably  occur  again.  The  judgment  must  be  reyersed 
with  costs,  and  the  causo  be  remanded  for  a  new  trial,  to  be  had 
in  conformity  with  this  opinion. 


That  ▲  Dsed  bt  ▲  Shebitf  afceb  thb  ExrmATiON  of  his  tetm  is  yalid 
Mid  oonveyi  a  good  title  to  land  iold  by  him  while  in  office,  eee  AUm  v. 
Trimble,  7  Am.  Deo.  726»  and  note;  see,  alao,  PuHy.  DuoaL  9  Id.  49a 


Stockton  v.  Owings. 

[LxiTXLL't  Sbliot  Cabw,  3S8.] 

Ikadbqxtaot  or  P&icb  is  not  of  itaelf  sufficient  to  set  aside  a  sale  of  lands 
nnder  an  ezecntion. 

Fraud  nr  EzaounoN  Salk — ^Where,  through  the  active  agency  of  the  pur- 
chaser, an  execution  sale  was  oonducted  with  secrecy,  and  with  the  in- 
tention of  obtaining  the  land  at  a  great  sacrifice,  such  sale  may  be  de- 
clared fraudulent  and  void. 

MoTxoN  to  set  aside  an  execution  sale.    The  opinion  states  the 
case. 

Wicldiffe^  for  the  appellant. 
Hardin^  contra. 
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By  Ooorty  Vsllr,  J.  This  is  a  notice  and  motion,  tinder  the 
act  of  assembly,  to  set  aside  and  annul  a  sale  of  lands  made 
by  virtae  of  an  execution.  Some  small  judgments  for  costs 
were  obtained  in  the  county  of  Montgomery,  against  the  ap- 
pellee, and  the  sheriff  sold  two  tracts  of  land  in  one  day,  the 
one  containing  five  hundred  acres,  and  the  other  four  hundred 
acres,  the  property  of  Owings.  The  sale  was  appointed  at  a 
house  near  the  division  line  between  the  two  tracts,  and  after 
one  was  sold,  the  sheriff  went  across  the  division  line  and  sold 
the  other.  Both  went  for  the  sum  of  twenty-two,  when,  at  the 
lowest  calculation  of  the  witnesses,  the  lands  must  be  worth 
five  thousand  dollars,  and  by  the  highest  calculation  they 
amounted  to  at  least  seven  thousand  dollars.  The  evidence 
is  long,  and  a  considerable  portion  of  it  immaterial,  and  need 
not  here  be  recited. 

In  deciding  on  motions  of  this  character,  a  court  is  compelled 
to  tiy  all  the  facts,  as  well  as  the  law,  and  of  course  ought  to 
notice  and  draw  just  inferences  and  presumptions  from  eveiy 
pertinent  fact.  The  appellee,  whose  land  was  sold,  does  not 
appear  to  reside  in  the  county,  but  was  a  partner  in  a  store  and 
blacksmith's  shop.  In  these,  however,  he  was  a  secret  partner, 
and  others  living  in  the  town,  carried  it  on  in  their  names.  He 
had  also  a  special  agent  to  do  some  particular  business  in  the 
county  town,  and  another  general  agent,  by  letter  of  attorney 
recorded,  residing  in  the  county.  His  special  agent  had  called 
at  the  clerk's  office,  and  left  word  that  he  would  pay  these  or 
any  other  judgments  against  him.  Another  individual  had 
called,  and  required  the  amounts  of  the  judgments  to  be  taxed, 
but  did  not  obtain  them,  the  clerk  being  busy,  and  left  word 
with  the  clerk  where  the  money  could  be  had.  The  clerk  him- 
self deposed  that  he  would  not  have  issued  the  executions  him- 
self, but  would  have  paid  them,  had  he  known  when  they 
issued;  but  they  were  issued  by  one  of  his  deputies. 

Although  inadequacy  of  price  is  not  of  itself  a  sufficient 
ground  to  vitiate  a  sale  of  this  nature,  yet  it  may,  coupled  with 
other  circumstances,  afford  grounds  for  a  strong  presumption 
that  the  sale  has  not  been  fairly  conducted.  It  does  not,  how- 
ever, stand  alone  in  this  instance.  The  purchaser  here  had  the 
control  of  the  executions,  although  he  does  not  appear  to  be  the 
legal  plaintiff.  He  pointed  out  the  estate  to  the  sheriff  and  the 
place  of  sale.  On  the  day  of  sale,  he  and  about  two  more  in- 
dividuals attended  with  the  sherifl^  and  he  purchased  one  tract 
at  about  ten  and  the  other  at  twelve  dollars.    The  sheriff  de- 
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posed  that  he  had  adyertised  the  land  by  setting  np  an  adyer* 
tisement  on  the  morning  of  a  court  day,  but  did  not  see  it  there 
in  the  evening,  nor  was  it  seen  by  any  other  person,  as  far  as 
appears  from  the  record,  until  on  the  day  of  sale  it  was  pro- 
duced by  the  purchaser,  on  the  ground,  or  by  some  one  of  the 
other  individuals  attending  with  him.  Let  the  inadequacy  of 
price,  the  number  who  wished  to  pay  the  execution  and  protect 
the  appellee's  interest,  not  having  heard  of  the  sale  in  the  same 
town;  the  pains  taken  to  pay  these  executions,  unsuccessfully; 
the  eye  of  the  clerk  resting  upon  the  matter;  the  active  agency 
of  the  purchaser  in  the  afiGetir;  the  disappearing  of  the  adver- 
tisement,  and  its  production  on  the  day  of  sale,  be  all  combined, 
they  afford  such  a  violent  presumption  that  the  transaction  was 
conducted  with  secrecy  and  address  by  the  purchaser,  with  an 
intention  of  procuring  the  estate  at  an  immense  sacrifice,  that 
we  cannot  say  that  the  court  below,  who  heard  the  witnesses 
depose  ore  tenus,  erred  in  deciding  that  the  sale  was  fraudulent 
and  ought  to  be  aside, 
The  judgment,  therefore,  must  be  affirmed,  with  oosts. 


Robertson  v.  Smith. 

[LXXTKU.*!  SSLBOX  OaISB,  396.] 

Thi  Statuts  of  Ldotateons  GoiocBaross  to  run  as  to  a  penon  fmimrfiately 
upon  hifl  arrival  in  the  state. 

BiSABiLiTiss  OF  JoiNT  Tenaitts. — Where  one  of  several  joint  tenants  is 
nnder  no  disability,  the  statute  of  limitations  will  run  against  them  alL 

Pabcbnxbs  as  Joutt  Tenamtb.— -The  estate  in  lands  which  heirs  hold  by 
desoent  from  their  ancestor  is  joint;  and  the  natnre  of  the  estate  on  com- 
ing to  the  heirs  must  control  the  operation  of  the  statnte  of  limitations. 

Ejkotment.  The  opinion  states  the  case. 

Wickliffey  for  the  appellant. 

Hardin^  contra. 

By  Court,  Owblbt,  J.  This  writ  of  error  is  brought  to  re-^ 
Terse  a  judgment  rendered  against  the  plaintiffisi  in  error,  for 
six  sevenths  of  the  land  in  contest,  in  an  action  of  ejectment 
brought  in  the  circuit  court  by  the  defendants  in  error.  The 
defendants  in  error  claim  the  land  under  a  patent  which  issued 
from  the  commonwealth  of  Virginia  to  Jeremiah  Moore,  in  Au- 
gust, 1785,  and  the  declaration  contains  separate  demises  by 
the  defendants  in  error.  Weathers  Smith,  James  Smith,  Samr 
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uel  Smith,  Temple  Smith,  Lane  Smith,  Nancy  Whaley  (late 
Nancy  Smith),  and  Bebecca  Thrift,  Nancy  Thrift,  and  Bezin  H. 
Thrift,  heirs  and  representatives  of  Sally  Thrift,  deceased,  late 
Sally  Smith,  and  George  D.  Smith,  heir  and  representative  of 
William  Smith,  deceased.  The  general  issue  was  pleaded,  and 
on  the  trial  in  the  circuit  court,  the  defendants  in  error  intro- 
duced in  evidence  the  patent  to  Moore,  a  deed  of  bargain  and 
sale  from  Moore  to  Weathers  Smith,  bearing  date  the  twelfth 
of  April,  1800,  and  a  deed  from  Weathers  Smith  to  George 
Smith,  dated  the  twenty-fourth  of  April,  1814,  and  proved 
that  the  patent  and  deeds  included  the  land  in  contest,  and  that 
the  lessors  in  the  declaration  mentioned  were  the  heirs  and 
legal  representatives  of  George  Smith,  deceased;  that  George 
Smith  was  a  non-resident,  and  all  the  lessors  were  non-residents, 
femes-covert  and  infants,  except  Weathers  Smith,  who  had 
been  in  this  state  twenty  years  previous  to  the  trial;  and  after 
introducing  the  report  of  the  surveyor,  made  out  under  an  order 
of  the  court  in  this  cause,  rested  his  case  with  the  juzy. 

The  plainti£fs  in  error  then  introduced  a  patent  from  the  com- 
monwealth of  Virginia  to  Robert  Sanders,  for  one  thousand 
acres,  bearing  date  in  March,  1786,  and  after  introducing  title 
papers  showing  that  they  claimed  under  Sanders,  proved  that 
the  plaintiff,  Clements,  in  the  fall  of  1792,  settled  on  the  land 
under  Sanders,  and  cleared  land  in  the  spring,  1793;  that  the 
patentee,  Moore,  under  whom  the  defendants  in  error  claim, 
and  Weathers  Smith  were  in  the  country  in  1794,  that  the  lessor. 
Weathers  Smith,  has  resided  in  this  country  for  upwards  of 
twenty-two  years,  and  that  the  plaintiff  in  error,  Oakley,  also 
settled  on  the  land  under  Sanders,  at  the  same  time  that 
Clements  made  his  settlement. 

After  the  evidence  thus  detailed  was  given  to  the  jury  (it  be- 
ing all,  as  is  stated  in  the  bill  of  exceptions,  that  was  offered  by 
either  party),  the  defendants  in  error  moved  the  court  to  in- 
struct the  jury  that  the  statute  of  limitations  did  not  run  against 
them,  they  being  non-residents  at  the  time  the  estate  was  cast 
on  them,  and  the  court  accordingly  gave  the  instructions  to  the 
jury,  except  as  to  Weathers  Smith,  one  of  the  lessors.  Excep- 
tions were  taken  to  the  opinion  of  the  court,  and  the  questions 
raised  in  this  court  involve  the  propriety  of  the  instructionB 
given  to  the  jury.  That  the  court  erred,  we  entertain  no  doubt. 
From  the  evidence  contained  in  the  bill  of  exceptions,  a  part» 
if  not  all  of  the  land  in  contest,  must  be  admitted  to  have  been 
in  the  adverse  possession  of  the  plaintiffs  in  error,  for  more 

IK.  Dbo.  Vol.  XII— 20 
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iban  twenty  years  before  the  commencement  of  the  action  of 
ejectment,  and  it  is  not  only  well  settled  by  repeated  adjudica- 
tions, but,  moreover,  obvious  from  the  expressions  of  the  statute 
regulating  the  time  of  making  entries  on  land,  that  an  adverse 
possession  for  twenty  years  tolls  the  xight  of  entzy,  unless  the 
person  or  persons  in  possession  of  the  right  of  entry  labor 
under  some  of  the  disabilities  prescribed  by  the  statute.  In  the 
present  case,  however,  no  such  disability  is  alleged  in  the  bill 
of  exceptions  to  have  been  proved.  If,  from  the  evidence,  it 
could  be  inferred  that  the  patentee,  Moore,  and  his  alienee. 
Weathers  Smith  and  Oeorge  Smith,  to  whom  Weathers  con* 
veyed,  were  all,  at  the  time  the  plaintiffs  in  error  took  the  pos* 
session,  non-residents,  and  had  continued  to  reside  out  of  ».1ii«l 
countiy;  that  circumstance  could  not  save  the  running  of  the 
statute,  for  in  1794,  Moore,  the  patentee,  is  proved  to  have  been 
in  this  countiy,  and  as  the  statute,  immediately  on  his  coming 
to  this  countiy,  commenced  running  against  him,  it  would  con- 
tinue  to  ran,  not  only  against  him,  but  also  against  all  others 
claiming  by  purchase,  as  was  held  in  the  case  of  May  de.  v. 
Slaughter,  spring  tei^pi,  1821,  8  A.  E.  Marsh.  605. 

But  the  defendants  in  error  do  not  claim  the  land  by  purchase 
from  their  ancestor,  they  claim  it  as  the  heirs  of  George  Smith, 
and  it  is  presumed  that  the  instructions  of  the  court  below  were 
given  upon  the  supposition  that  their  disability  at  the  time  the 
estate  descended  to  them,  saved  the  running  of  the  statute.  It 
is  proper,  however,  to  remark  that  there  is  no  evidence  in  the 
record  conducing  to  prove  the  time  when  Oeorge  Smith  de- 
parted this  life.  It  may  have  been  more  than  twenty  years  after 
the  statute  commenced  running  against  the  patentee,  Moore,, 
and  if  so,  as  the  statute  continued  to  run  against  Oeorge  Smith,, 
his  right  of  entry  was  tolled  before  his  death,  and,  consequently 
oaunot  have  been  resuscitated  by  any  disability  in  his  heirs. 

If  George  Smith  had  departed  tiiis  life  before  the  lapse  of 
twenty  years  from  the  time  the  statute  commenced  running 
against  the  patentee,  Moore  and  his  heirs  had  all  labored  under 
some  legal  disability  at  his  death,  according  to  the  construction 
heretofore  given  to  the  statute  of  limitations,  their  right  of 
entiy  would  not  have  been  barred  by  the  lapse  of  time;  but  not- 
withstanding the  expiration  of  twenty  years  from  the  statute 
commencing  to  run,  they  might  make  their  entry  on  the  land 
within  the  time  prescribed  by  the  statute,  after  the  removal  of  their 
disabilities.  But,  one  of  the  heirs.  Weathers  Smith,  labored 
under  no  disability  at  the  decease  of  his  ancestor,  George 
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Bmiih.  He  must  have  been  above  the  age  of  twentj-one  years, 
and  was  a  resident  of  this  country;  and  as  he  labored  tinder  no 
disability,  the  disability  of  the  other  heirs  cannot  prevent  the 
running  of  the  statute,  either  as  to  them  or  Weathers  Smithy 
according  to  the  case  of  Dickey  v.  Armairong,  1  Marsh.  89.  In 
that  case,  the  disability  of  one  of  several  joint  tenants  was  held 
not  to  protect  any  of  the  tenants  from  the  operation  of  the 
statute;  and  although  that  was  the  case  of  joint  tenants,  the 
principle  there  recognized  embraces  all  cases  of  joint  estates, 
and  applies  with  full  force  to  the  case  of  coparceners  claiming 
title  to  lands  from  which  their  common  ancestor  was  disseised 
in  his  life-time;  for  be  the  coparceners  however  numerous,  they 
constitute  but  one  heir.  As  respects  strangers,  they  have  but 
one  entire  freehold  in  the  estate  which  is  cast  upon  them,  as 
long  as  it  remains  undivided.  There  is  a  joint  estate;  they 
constitute  but  one  tenant  to  the  demandant's  praecipe  ;  and  to 
recover  the  land  on  the  seisin  of  their  ancestor,  they  must  all 
join  in  the  praecipe.  Thus,  says  Lord  Coke:  '^  If  a  man  has 
issue,  two  daughters,  and  is  disseised,  and  the  daughters  have 
issue  and  die,  the  issue  shall  join  in  the  praecipe;  because  but 
one  right  descends  from  the  ancestor,  and  it  maketh  no  differ- 
ence whether  the  common  ancestor  being  out  of  possession^ 
died  before  the  daughters,  or  after;  for,  in  both  cases,  they 
must  make  themselves  heirs  to  the  grandfather,  who  was  last 
seised;  and  when  the  issues  have  recovered,  they  are  copar- 
ceners, and  one  praecipe  shall  lie  against  them:"  Co.  Lit.  164  a. 

It  is  true,  this  court  has  heretofore  held  that  all  of  the  co- 
parceners need  not  join  in  a  lease,  but  that  an  ejectment  may 
be  sustained  upon  the  separate  demise  of  each;  but  the  prin- 
ciple thus  recognized  does  not  proceed  on  the  idea  of  the  copar- 
ceners having  a  several  and  not  a  joint  estate.  It  proceeds 
upon  the  capacity  of  the  tenants  to  sever  their  estate,  and  as- 
sumes the  demise  laid  in  the  declaration,  although  a  fiction,  to 
be  a  severance  of  the  estate,  for  the  purpose  of  trying  the  right. 
The  right  is,  however,  joint  when  it  descends  from  the  ancestor 
to  the  heirs,  and  it  is  the  nature  of  the  estate,  on  coming  to  the 
heirs,  and  not  the  change  which  it  may  thereafter  undergo 
by  the  act  of  the  heirs,  that  must  control  the  operation  of 
the  statute  of  limitations. 

The  judgment  must  be  reversed,  with  costs,  the  cause  re- 
manded to  the  court  below,  and  further  proceedings  had,  not 
inconsistent  with  this  opinion. 


308  BiOHABDBON  V.  MoEiNSON.  [Eentuokj, 

This  case  ia  followed  in  Bobetis  v.  Ridgeway,  littell's  Select  Cafles,  394^ 
upon  the  principle  that  all  the  heirs  most  be  under  some  disability  at  the 
time  of  the  title  coming  to  them,  in  order  to  bring  their  case  within  the  sav« 
ing  of  the  statute  of  limitations.  The  same  principle  was  applied  to  the  oasa 
of  plaintiffs  in  trover,  one  of  whom  only  was  an  infant^  in  Jliibier  ▼.  Davia, 
Id.  436. 


Richardson  v.  MoKinson. 

[LmSLL'l  SCLBOT  OASM*  8X.] 

JoTSDER  OF  DisTDrcT  Gausbs  ot  AcnoN.— In  chancery  several  complain* 
ants  cannot  unite  in  one  bill  to  demand  several  distinct  and  unconnected 
matters  of  one  defendant;  nor  can  one  complainant  demand  sevend  dis- 
tinct and  unconnected  matters  of  one  defendants 

Rights  of  Vendee  on  Rescission. — Where,  after  the  vendee  has  entered 
under  a  contract  for  the  sale  of  land,  the  contract  is  rescinded  on  ac- 
count of  the  misrepresentations  of  the  vendor,  and  his  inability  to  make 
a  good  title,  the  vendee  will  not  be  obliged  to  pay  rent  beyond  the  profits 
actually  received. 

Idem — Ihpbovements  by  Vendee. — ^Upon  the  resdssion  of  a  contract  of  sale 
of  land,  the  vendee  in  possession  is  entitled  to  recover  the  value  of  last- 
ing improvements  made  by  him. 

Bill  to  set  aside  a  contract  of  sale  of  lands.  The  opimoa 
states  the  case. 

Talbot,  for  the  appellants. 

Bibb,  contra. 

By  Court,  Boyle,  C.  J.  In  1809,  Bichardson  purchased  of 
Andrew  McEinson  ninety  acres  of  land,  on  which  there  was  a 
mill  seat,  with  a  dam,  and  the  remnant  of  an  old  saw-mill,  paid 
part  of  the  price,  and  gave  his  notes  for  the  payment  of  the 
residue;  and  McEinson  executed  to  Bichardson  his  obligations 
to  rebuild  the  saw-mill,  and  for  a  conveyance  of  the  title. 
Bichardson,  after  making  some  further  payments,  sold  to 
Laudeman,  and  transferred  to  him  McEanson's  obligation  for 
a  conveyance,  the  latter  having  in  the  mean  time  rebuilt  the 
saw-mill,  and  taken  up  his  obligation  therefor.  Some  time 
subsequently  thereto,  Laudeman  purchased  of  John  McEinson, 
the  father  of  Andrew,  a  farm  with  one  hundred  acres  of  land 
adjoining  the  tract  of  ninety  acres,  gave  his  obligation  for  the 
price  agreed  on,  and  took  John  McEanson's  obligation  for  a 
conveyance.  Laudeman  was  put  into  possession  of  the  ninety 
acres  sold  by  Andrew  McEinson,  and  erected  a  grist*mill  and 
saw-mill  thereon,  the  one  rebuilt  by  Andrew  McEinson  having 
been  swept  away  by  a  flood. 
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In  this  state  of  things,  Laudeman  and  Richardson  filed  this 
bill  against  Andrew  and  John  MoEinson,  to  set  aside  both  con- 
tracts, and  to  have  the  money  paid  refunded,  and  a  compensa- 
tion for  improvements,  alleging  as  grounds  for  the  relief  sought, 
that  the  defendants  had  fraudulently  misrepresented  the  con- 
stancy and  force  of  the  stream  on  which  the  mills  were  built, 
and  that  in  fact  neither  of  them  was  able  to  make  a  good  title 
to  the  tract  sold  by  him.  The  bill  abated  by  the  death  of  John 
McEinson,  and  was  reviyed  against  his  representatives;  and  on 
a  final  hearing,  the  circuit  court  decreed  the  bill  of  revivor 
against  the  representatives  of  John  McKinson  to  be  dismissed » 
without  prejudice,  on  the  ground  that  he  was  improperly  joined 
in  the  suit,  and  decreed  the  contract  with  Andrew  McEinson 
for  the  ninety  acres  to  be  rescinded,  because  of  his  inability  to 
make  a  good  title  thereto,  and  appointed  commissioners  to  mak^ 
and  report  an  estimate  of  the  lasting  and  valuable  improve- 
ments made  by  Laudeman,  and  the  rents  from  the  time  he  took 
possession.  The  commissioners  so  appointed  made  their  re-- 
port,  to  which  the  defendant  filed  exceptions,  alleging  that  the 
improvements  were  valued  too  high  and  the  rents  too  low;  and 
in  support  of  the  exceptions  introduced  vdtnesses  to  give  testi- 
mony are  teniia,  to  which  the  complainants  objected,  but  the 
court  overruled  their  objection,  and  on  hearing  the  evidence  of- 
fered on  both  sides,  quashed  the  report,  to  which  the  complainants 
excepted.  The  court  then  appointed  other  commissioners,  and 
directed  them,  in  the  estimate  of  rents,  to  allow  what  the 
premises  would  have  been  reasonably  worth  to  a  person  who 
would  have  managed  them  with  a  reasonable  degree  of  skill 
and  care,  making  a  deduction  for  necessary  repairs,  and  thai 
in  connection  with  this  view  of  the  rents,  they  should  report 
the  value  of  the  lasting  and  valuable  improvements,  according 
to  their  real  cost  at  the  time  of  making  them;  and  the  court 
further  directed  the  commissioners  to  report  the  value  of  said 
improvements  at  the  time  of  pronouncing  the  interlocutory  de- 
cree rescinding  the  contract,  together  with  the  rents  or  profits 
actually  made  by  Laudeman.  These  commissioners  made  a 
report,  which,  on  the  motion  of  the  complainants  was  quashed, 
and  does  not  appear  in  the  record;  and  other  commissioners 
were  appointed  in  their  stead,  who  made  a  report  of  the  value 
of  the  improvements  at  the  time  they  made  the  estimate,  and  of 
the  rents,  according  to  what  the  premises  would  have  been 
reasonably  worth  to  a  person  who  would  have  managed  them 
with  a  reasonable  degree  of  skill  and  care,  and  alleged  thejr 
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could  make  no  further  report  for  want  of  evidence.  The  com- 
plainants moved  to  quash  this  report^  but  the  court  overruled 
their  motion,  and  entered  a  final  decree  according  to  the  re* 
port,  and  in  pursuance  of  the  interlocutory  decree. 

To  the  decree  dismissing  the  bill  of  revivor  against  John 
McEinson's  representatives,  Laudeman  has  prosecuted  his  writ 
of  error,  and  Bichardson  and  Laudeman  have  prosecuted  a  writ 
•of  error  to  the  final  decree  entered  up  according  to  the  report 
of  the  commissioners  last  appointed.  On  the  decree  dismissing 
the  bill  of  revivor,  we  cannot  think  Ijaudeman  has  any  just 
cause  to  complain.  To  prevent  confusion,  and  to  preserve  as 
much  simplicity  as  possible  in  suits  in  chancery,  it  is  a  settled 
rule  neither  to  permit  several  complainants  to  demand,  by  one 
bill,  several  matters  perfectly  distinct  and  unconnected,  against 
one  defendant,  nor  one  complainant  to  demand  several  matters 
of  distinct  natures  against  several  defendants.  Thus,  it  is  said, 
if  an  estate  is  sold  out  in  lots  to  different  persons,  the  pur- 
•chasers  could  not  join  in  exhibiting  one  bill  against  the  vendor 
for  a  specific  performance,  and  that  there  must  be  a  distinct  bill 
upon  each  contract;  nor  could  such  vendor,  on  the  other  hand, 
:file  one  bill  for  a  specific  performance  against  all  the  purchasers: 
dooper's  Equity,  181.  Bichardson  nought,  with  propriety,  join 
Tvith  Laudeman  in  exhibiting  the  bill  against  Andrew  McEinson 
to  rescind  the  contract  for  the  purchase  of  the  ninety  acres,  be- 
cause he  was  a  party  to  that  contract;  but  he  could  not  join  in 
a  bill  against  John  McEinson  to  rescind  the  contract  made  with 
Mm  by  Laudeman  for  the  one  hundred  acres;  for  he  was  no 
party  to  that  contract,  and  had  no  interest  in  either  its  execu« 
tion  or  rescission.  According  to  the  rule  before  noticed,  even 
Laudeman  could  not,  in  a  bill  filed  by  himself  alone,  demand 
the  rescission  of  both  contracts;  for  they  were  made  between 
different  persons,  at  different  times,  and  for  distinct  parcels  of 
land,  and  therefore  constitute  several  causes  of  action.  It  is 
true  that  both  the  McEinsons  claim  under  the  same  title,  and 
if  the  bill  had  been  brought  for  the  purpose  of  coercing  the 
title  from  those  who  hold  it,  and  the  complainants  had  made 
them  parties,  there  would  have  been  some  propriety  in  demand- 
ing the  title  for  both  parcels  of  land  in  one  suit;  but  the  bill  in 
this  case  not  being  brought  to  coerce  the  title  from  those  who 
bold  it,  but  for  the  purpose  of  rescinding  the  contracts,  each 
contract  must,  in  its  nature,  constitute  for  that  purpose  a  sepa- 
irate  cause  of  action,  and  upon  each  a  several  decree  could  alone 
be  rendered.    The  decree,  therefore,  dismissing  the  bill  of  re- 
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Tivor  against  John  McEinson's  representatives  must  be  affirmed 
"with  costs. 

The  errors  assigned  on  the  writ  of  error  brought  by  Bichard- 
flon  and  Landeman  to  the  final  decree  entered  upon  the  last 
report  of  the  commissioners,  question  as  well  the  propriety  of 
the  refusal  of  the  circuit  court  to  quash  that  report  as  the  cor< 
rectness  of  the  decision  of  the  court  in  relation  to  the  first  re- 
port. 

We  have  no  hesitation  in  saying  that  the  coiuii  erred  in  not 
quashing  the  last  report  of  the  commissioners.  Their  mode 
adopted  in  that  report,  of  estimating  the  improvements  accord* 
ing  to  their  real  value  in  the  condition  in  which  they  were  when 
the  commissioners  acted  upon  the  subject,  was  undoubtedly 
proper;  but  the  mode  in  which  they  estimated  the  rents  cannot 
be  conceded  to  be  correct.  Neither  party  ought,  in  a  case  of 
this  sort,  to  be  enriched  to  the  prejudice  of  the  other.  Nemo 
d^}et  locupletari  aliena  jacturay  is  a  maxim  of  the  civil  law 
founded  in  natural  justice,  and  which  has  been  frequently  rec- 
ognized and  acted  upon  by  courts  of  equity  both  in  England 
and  in  this  country.  An  estate  may  be  more  or  less  productive 
according  to  the  degree  of  skill  and  care  with  which  it  may  be 
managed;  but  the  possessor  cannot  be  said  to  be  enriched,  in 
any  case,  beyond  the  actual  profits  he  has  received,  and  a  pur- 
chaser, in  a  case  of  this  sort,  ought  not  to  bo  responsible  for 
more.  It  has  been  accordingly  held,  where  a  purchaser  has 
been  let  into  possession,  and  the  purchase  cannot  be  completed 
on  account  of  defects  in  the  title,  that  he  is  not  bound  to  pay 
rent  beyond  the  actual  profits  he  has  made:   Sugd.  10. 

It  is  apparent,  therefore,  as  the  commissioners  in  their  last 
report  estimated  the  rents  not  according  to  the  actual  profits  re- 
ceived by  Laudeman,  but  according  to  what  the  estate  would 
have  produced  if  it  had  been  managed  with  a  reasonable  degree 
of  sldll  and  care,  that  the  estimate  was  erroneous,  and  of  course 
the  report  on  that  ground  ought,  we  think,  without  deciding  the 
other  exceptions  taken  to  it,  to  have  been  quashed. 

We  are  also  of  opinion  that  the  circuit  court  erred  in  setting 
aside  the  first  report  of  the  commissioners  on  the  exceptions 
taken  to  it  by  McKinson.  We  do  not  deem  it  material  to  decide 
whether  testimony  ore  ienus  was  admissible  to  impeach  the  re- 
port, for,  conceding  the  evidence  to  be  properly  admitted,  it 
does  not,  we  apprehend,  show  that  McEanson  had  any  just 
cause  to  complain  of  the  report.  It  appears  that  the  commis- 
sioners, in  making  their  estimate  of  the  improvements,  valued 
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them  according  to  what  they  thought  them  to  be  worth  at  the 
time  they  acted,  and  there  is  nothing  in  the  evidence  tending 
to  prove  that  they  labored  under  any  undue  bias^  or  that  they 
were  in  any  respect  incompetent  to  make  a  just  estimate  of  the 
improvements.  It  is  true  that  several  of  the  witnesses  called 
by  SIcEinson  place  a  lower  value  on  the  improvements  than 
was  reported  by  the  commissioners,  but  the  value  of  a  thing  ia 
but  matter  of  opinion,  and  the  opinion  of  witnesses  selected  by 
one  party  for  the  purpose  of  depreciating  the  value  ought  not 
to  outweigh  the  opinion  on  the  commissioners  selected  by  the 
court  with  the  assent  of  both  parties. 

With  respect  to  the  rents  reported  by  the  commissioners,  it 
may  be  remarked  that  if  what  the  estate  might  have  produced, 
witJi  a  reasonable  degree  of  skill  and  care  in  its  management, 
were  to  be  taken  as  the  criterion,  the  rents  reported  by  the 
commissioners  would,  from  the  evidence  in  the  case,  appear  to 
be  too  low;  but  if  the  actual  profits  received  from  the  use  of 
the  estate  be,  as  we  have  supposed  the  true  criterion,  then  it  is 
apparent  from  the  evidence  that  the  rents  reported  by  the  com- 
missioners, instead  of  being  too  low,  are  considerably  higher 
than  they  ought  to  have  been. 

The  final  decree  of  the  circuit  court,  therefore,  must  be  re- 
versed with  costs,  and  the  cause  be  remanded,  that  a  decree 
may  be  entered  upon  the  first  report  of  the  commissioners,  and 
in  conformity  to  the  interlocutoiy  decree  of  the  circuit  court. 


Bights  of  Vekdsb  on  Rrsctbrton. — The  measure  of  the  oompensatioii  U> 
which  a  vendee  in  poBBeasion  under  a  contract  of  sale  of  lands  is  entitled, 
apon  the  rescission  of  the  contract  for  the  misrepresentations  of  his  vendor 
is  stated  in  Alabama  to  be  the  purchase-money  paid,  the  value  of  permanent 
improvements  erected  in  good  faith,  the  amount  of  taxes  paid,  and  interest 
on  these  several  Bums,  deducting  from  the  aggregate  the  value  of  the  rent 
while  the  vcndeo  remained  in  possession:  Bryant  v.  Boothe^  30  Ala.  311; 
Thompson  v.  Lee,  31  Id.  292;  Baptiste  v.  Peters,  51  Id.  15S.  This  measure 
Bubstsintially  is  adopted  in  Coffman  v.  Iluck,  19  Mo.  435;  Outlaw  v.  Morris, 
7  Humph.  262;  Bhea  ▼.  Allison,  3  Head,  176;  Masson  v.  SuHin,  6  Heisk.  450, 
holding  that  moneys  paid  for  insurance  cannot  be  recovered  by  the  rescind- 
ing vendee;  Patrick  v.  Boacli,  21  Tex.  251;  S.  C,  27  Id.  579;  Chief  Justice 
Hemphill  saying,  21  Tex.  254:  "  The  general  rule  of  practice  in  suits  for  re- 
scission of  sales  for  fraud,  inadequacy  of  price,  etc,  is  for  the  parties  to  set 
np  their  respective  equities  for  rents  and  profits,  or  for  improvements  and 
interest  on  the  purchase-money,  etc.  This  is  a  rule  of  practice  in  equity 
and  has  the  most  imperative  force  in  our  system  of  procedure,  which  enjoins 
as  a  cardinal  principle  that  there  shall  not  be  a  multiplicity  of  suits  to  settle 
matters  properly  cognizable  in  the  same  action." 

Rbcovebt  of  Purchase-Monet.-  -McAllister,  J.,  delivering  the  opinion 
of  the  court  in  Boston  v.  Clifford,  68  HI.  67»  69,  makes  the  following  olassifi* 
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cation  of  the  cams  wherein  the  vendee  is  entitled  to  recover  the  ptixohafle- 
money  upon  the  reiciflsion  of  a  contract  for  the  sale  of  huid:  1.  Where  the 
rescission  is  Tolnntaiy,  and  with  the  mntnal  consent  of  the  parties,  and 
without  default  on  either  side;  2.  Where  the  vendor  cannot  or  will  not  per- 
form the  contract  on  his  part;  3.  Where  the  vendor  has  been  goiltj  of  frand 
in  making  the  contract:  SmUh  v.  Lamb,  26  IlL  396;  BatuMer  v.  Bead,  1 
Gibn.  99;  1  Chit  PL  355;  BaUU  v.  Boehester  CUy  Bank,  5  Barb.  414;  4. 
Where  by  the  terms  of  the  contract  it  is  left  in  the  purchaser's  power  to  re- 
sdnd  it,  and  he  does  it:  Towns  v.  BarreU,  1  T.  B.  133;  OUkU  v.  Maynard, 
5  Johns.  85;  S.  C,  4  Am.  Dec.  329;  1  Chit.  PL  356;  5.  Where  neither 
party  is  ready  to  complete  the  contract  at  the  stipulated  time,  but  each  is  in 
default:  1  Chit.  PL  355;  Chit  on  Cent  (5th  Am.  Ed.)  632,  633,  and  notes; 
Embodying  these  principles  are  WUhdmr,  FhnpU,  31  Iowa,  131;  Beatnan  v. 
ASmmofu,  76  N.  C.  43. 

Vxndbb's  Lien  vob  Bbimbubsbkbnt.— Where  the  vendee  has  paid  money 
upon  a  contract  for  the  purchase  of  land,  which  has  been  rescinded  on  ac- 
count of  the  default  of  the  vendor,  he  has  an  equitable  lien  on  the  land  for 
the  reimbursement  of  the  money,  similar  to  that  of  the  vendor  for  unpaid 
purchase-money:  Daviea  v.  Heard,  44  Miss.  60;  citing  Bibb  v.  Prather,  1 
Bibb,  313;  Shirley  v.  Shirley,  7  Blackf.  452;  Tqft  v.  Kiseel,  16  Wis.  274; 
Bayne  v.  AUurbury,  1  Harrington  Ch.  414.  Laying  down  the  same  principle 
are  Barbour  v.  Morris,  6  K  Men.  120;  Pikher  v.  SmUh,  2  Head,  208;  Bhea 
V.  AlUson,  3  Id.  176,  where  the  rule  in  Tennessee  is  announced  as  follows: 
*'It  is  settled  in  this  state  that  where  a  man  is  put  in  possession  of  land  by 
the  owner  upon  an  invalid  or  verbal  sale,  which  the  owner  fails  or  refuses  to 
oomplete,  and  in  the  expectation  of  the  performance  of  the  contract  makes 
improvements,  a  court  of  equity  will  directly  and  actively  upon  a  bill  filed 
by  him  against  the  owner  for  an  account,  make  him  compensation  to  the  full 
value  of  all  his  improvements,  to  the  extent  they  have  enhanced  the  value  of 
the  land,  deducting  rents  and  profits,  and  will  treat  the  land  as  subject  to  a 
lien  therefor:  Herring  v.  Pollard,  4  Humph.  362;  Humphreys  v.  HoUanger, 
3  Sneed,  228-230.  The  same  rule  must  apply  to  purchase-money  paid  upon 
the  faith  of  the  contract.  These  decisions  go  beyond  the  doctrine  of  the 
English  courts,  which  only  allowed  the  value  of  the  improvements  upon  the 
ground  either  that  there  was  some  frand,  or  where  the  aid  of  a  court  of 
equity  was  actively  sought  by  the  owner  to  get  possession  of  the  estate:  2 
Story's  Eq.,  sec.  1238.  Judge  Stoiy  and  other  law-writers  speak  of  it  as  an  im- 
plied trust  or  lien  upon  the  estate  itself,  while  in  other  authorities  it  is  called 
an  equity.  This  equity  exists  so  soon  as  the  improvements  are  made,  attaches 
itself  upon  the  land,  and  becomes  operative  against  the  owner,  or  a  pur- 
chaser from  him  with  notice  actual  or  constructive."  Washburn  on  Real 
Property',  voL  2,  sec.  509,  cites  cases  in  support  of  the  same  doctrine. 

The  UflB  OF  the  Land  is  considered  in  several  of  the  cases  to  balance 
the  interest  on  the  purchase-money:  Talbot  v.  Sebree,  1  Dana,  56;  Shields  v. 
Bogliolo,  7  Mo.  134;  Patrick  v.  Boach,  21  Tex.  251.  This  rule  is  thus  stated 
in  Williams  Y.  Bogors,  2  Dana,  374,  375:  "Where  there  has  been  no  fraud 
or  manifest  injustice  in  the  conduct  of  either  party,  and  the  one  has  enjoyed 
the  use  of  the  land,  and  the  other  has  enjoyed  the  use  of  its  accepted 
equivalent,  the  general  rule  of  equity  now  recognized  in  this  court  is  that 
in  decreeing  a  rescission  for  inability  to  convey  the  legal  title,  the  land 
ahould  be  restored  to  the  vendor  without  any  account  for  profits,  and 
the  price  should  be  refunded  to  the  vendee  without  interest  *  •  *  But 
if  the  vendee  shall  have  made  valuable   and    permanent   improvements^ 
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or  shall  have  oommitted  waste,  or  otherwise  improperly  injured  the  land, 
there  shoald  be  an  account  for  waste,  if  any,  and  for  improvements,  if  any.** 
The  balancing  of  the  rents  and  the  interest  on  the  purdiase-money,  and  the 
allowance  for  improvements  and  compensation  for  waste  are  recognized  as 
elements  in  assessing  the  damages  to  which  the  parties  are  entitled  npon 
rescission  in  Lotory  v.  Cox,  2  Dana,  469.  The  supposition  that  the  use  of  the 
land  is  equal  to  the  use  of  the  purchase-money,  is,  however,  to  be  governed 
by  the  circumstances  of  each  individual  case  so  as  to  place  the  parties  as  far 
as  possible  in  sktiu  quo.  For  example,  where  part  of  the  purchase-money 
remained  unpaid,  it  was  held  that  the  purchaser  in  possession  should  aooount 
for  the  same  proportion  of  the  total  value  of  the  rents  that  the  unpaid  part 
bore  to  the  whole  consideration:  WiUiamh  v.  Wtlaon,  4  Dana»  607.  And 
where  the  land  was  alleged  to  be  wild  and  unproductive,  it  was  thought  l^ 
the  court  that  the  rents  of  such  a  tract  could  not  be  as  beneficial  as  the  use 
of  the  paid  price,  and  had  that  fact  been  established  it  appeared  they  would 
have  decreed  payment  of  interest:  Shklda  v.  Boglioh,  7  Mo.  134. 

Improveicbnts  of  a  Pbskakent  and  Valuable  character  which  have 
been  made  by  the  vendee  in  possession  must  be  compensated  for  by  the 
vendor,  as  is  seen  by  the  above  cited  cases.  The  value  of  these  improvements 
is  to  be  estimated  at  the  time  when  the  possession  was  rightfully  abandoned  i 
Lowry  v.  Cox^  2  Dana»  469;  or,  as  stated  in  MoMon  v.  Swan^  6  Heisk.  450^ 
at  the  time  the  vendee  elects  to  avoid  the  contract.  These  improvements 
must  have  been  made  in  good  faith:  Thompson  v.  KUereoM^  14  La.  Ann.  340; 
and  where  the  vendor  rescinded  a  contract  for  the  sale  of  lands  of  which  the 
vendee  had  taken  possession,  on  the  ground  of  the  fraudulent  representationi 
of  such  vendee,  it  was  held  that  the  latter  oould  not  recover  for  the  valne  of 
his  improvements^  and  that  he  should  be  charged  with  rent:  Motdy  t 
MiOer,  13  Bush,  408. 


Caldwell  v.  Reed. 

[LnZKLL'S  BXLBOT  Oasss,  886.] 

CoNTBAOT  TO  DxuYEB  GooDS — DAMAGES. — On  the  breach  of  a  oovenant  to 
deliver  personal  property  before  any  payment  is  made,  the  measure  ol 
damages  is,  as  a  general  rule,  the  difference  between  the  prioe  stipulated 
and  the  value  of  the  goods  at  the  time  they  were  to  be  delivered. 

Covenant.     The  opinion  states  the  case. 

Wicldiffe^  for  the  appellant. 

By  Court,  Mills,  J.  William  T.  Caldwell^  administrator  of 
Bobert  'SR^  Caldwell,  brought  an  action  of  covenant  against 
Beed,  on  articles  of  agreement  which  read  as  follows: 

''  Articles  of  agreement  made  and  entered  into  this  twenty* 
fourth  day  of  October,  1813,  between  Philip  Beed  of  the  first 
part,  and  B.  W.  Caldwell  of  the  second  part.  The  said  Beed 
agrees  and  binds  himself,  his  heirs,  etc.,  to  furnish  the  said 
Caldwell  with  from  ten  to  twelve  thousand  gallons  of  good» 
merchantable  whisky,  in  good,  tight  barrels,  delivered  at  li* 
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H.  Wickliffe's  warehouse  near  Bardstown,  and  the  mouth  of 
the  Beech  Fork;  one  half  to  be  deliyered  on  or  before  the  first 
day  of  May,  1814,  and  the  balance  on  or  before  the  first  of 
May,  1815.  The  said  Beed  further  agrees  and  binds  himself  to 
deliver  all  the  whisky  that  he  makes,  or  may  have  on  hand  at 
his  farm  near  Bardstown,  on  the  first  day  of  February  in  each 
year,  for  which  the  said  Caldwell  agrees  and  binds  himself  to 
pay  the  sum  of  two  shillings  and  nine  pence  per  gallon,  on  the 
first  day  of  May,  1816.  Given  under  our  hands  and  seals,  the 
date  before  mentioned.    Signed,  Philip  Beed,  B.  W.  Caldwell.'' 

The  only  breach  relied  on  was  the  non-deliveiy  of  the  ten  or 
twelve  thousand  gallons  of  whisky,  one  half  the  first  of  May, 
1814,  and  the  other  on  the  first  of  May,  1815.  All  other 
breaches  were  relinquished  by  an  entry  upon  the  record.  After 
the  evidence  was  gone  through  and  the  price  of  whisky  was 
proved  to  be  more  than  two  shillings  and  nine  pence  on  the 
days  of  delivery,  the  counsel  for  the  defendant  moved  the  court 
to  instruct  the  juiy  that  the  criterion  of  damages  in  this  case 
should  be  only  the  difference  between  two  shillings  and  nine 
pence  per  gallon,  and  the  value  of  the  whisky  on  the  days  of  de- 
livery, and  not  the  full  value  of  all  the  whisky  on  those  days. 
The  court  not  being  fully  advised  what  instruction  to  give,  re- 
served the  point,  and  thereupon  the  juiy  found  as  follows:  "We 
of  the  jury  find  for  the  plaintiff  five  thousand  five  hundred  and 
forty  dollars  in  damages,  if  the  law  arising  on  the  point  re- 
served be  for  the  plaintiff;  but  if  not,  we  then  find  for  the 
plaintiff  four  hundred  and  six  dollars  and  sixty-seven  cents  in 
damages."  The  court  rendered  judgment  for  the  lesser  dam- 
ages found  by  the  jury,  and  rejected  the  greater,  to  which  the 
plaintiff  below  excepted,  and  to  obtain  judgment  for  the  greater 
sum  has  prosecuted  this  writ  of  error. 

The  assignment  of  error  also  questions  the  propriety  of  the 
verdict  as  uncertain  and  defective,  and  also  that  the  reserved 
point  did  not  su£Sciently  appear.  It  is  true,  the  verdict  has  not 
been  moulded  into  form  by  the  court,  as  is  strictly  proper  to  be 
done,  and  made  to  correspond  with  the  issue,  but  it  is  written 
out  on  the  record,  as  it  was  probably  drafted  by  the  jury,  to 
express  their  intention,  yet  as  it  is  in  favor  of  the  complaining 
party,  and  its  meaning  can  be  ascertained,  we  do  not  feel  dis- 
posed to  disturb  it  on  that  account.  It  is  also  true,  that  there 
is  nothing  on  record,  before  this  verdict,  to  show  what  was 
reserved,  and  we  know  that  it  is  proper  for  the  record  to  state 
what  was  reserved,  or  what  authorized  a  conditional  verdict,  so 


316  Caldwell  v.  Beed.  [Kentucky, 

that  the  judgment  of  the  court  should  appear  to  be  the  legiti- 
mate inference  from  the  history  of  facts  detailed  in  the  record, 
yet  the  court  caused  the  reserved  point  to  be  entered  afterwards, 
before  judgment.  Although  this  may  be  informal,  and  the 
expressions  of  the  point  reserred  are  not  so  explicit  as  they 
might  be,  yet  the  true  state  of  the  question  can  be  ascertained, 
and  therefore  we  would  rather  wink  at  such  informal  proceed- 
ings, than  reverse  them,  when  substantial  justice  may  have  been 
done. 

The  main  question  then  left,  is,  as  this  covenant  on  the  part 
of  the  plaintiff  in  error,  who  was  plaintiff  below,  is  independent 
of  the  covenants  to  be  performed  by  the  defendant,  the  delivery 
of  the  whisky  being  before  the  payment  of  the  price  so  that  the 
plaintiff's  intestate  might  fail  on  his  part,  and  leave  the  de- 
fendant no  redress  for  such  failure,  the  covenant  on  his  part 
being  a  precedent  condition  to  be  performed  by  him,  ought  the 
plaintiff  to  recover,  as  the  criterion  of  damages,  the  full  value 
of  the  article  to  be  delivered,  on  the  days  of  delivery,  or  only 
the  difference  between  that  value  and  the  price  stipulated  by 
the  parties  ?  It  is  somewhat  singular,  that  this  question  vnih 
regard  to  the  action  of  covenant,  which  might  be  expected 
frequently  to  occur,  has  not  been  decided  more  frequently. 
The  court,  in  their  researches,  have  not  met  with  a  case  in  point, 
or  a  principle  in  the  elementary  writers,  determining  this  ques- 
tion, and,  therefore,  have  to  take  it  up  on  the  reason  which 
ought  to  govern  it.  This  silence  of  the  books  seems  much  to 
favor  the  idea,  that  the  extent  of  damages  was  a  matter  of  fact 
to  be  left  to  the  jury,  and  not  of  law  to  be  decided  by  the  court. 
Modem  decisions,  however,  in  almost  all  cases  of  contract,  have 
established  as  matter  of  law  some  general  rules,  subject  to  vari- 
ous exceptions,  which  form  the  criterion  of  damages,  and 
measure  the  responsibilities  of  the  contracting  parties.  Accord- 
ingly, with  regard  to  covenants  like  this,  engaging  a  delivery  oi 
personal  property  at  a  fixed  period,  the  value  of  the  property  on 
the  day  of  delivery  has  been  decided  frequently,  both  by  this 
and  other  courts,  to  be  the  proper  criterion,  unless  some  special 
circumstances  were  shown  to  authorize  a  departure  from  the 
rule.  This  may,  therefore,  be  properly  to  this  case,  as  the 
governing  principle,  and  the  criterion  of  damages  is  the  value 
of  the  whisky  to  be  delivered,  at  the  time  and  place  of  delivery. 

The  question,  then,  presents  itself  in  another  shape,  and  that 
is,  as  the  plaintiff's  intestate  was  not  bound  to  pay  the  money 
until  after  the  whisky  was  delivered,  and  had  his  action  on  the 
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failure  of  deliyerj,  without  being  compelled  to  pay  anything^ 
and  as  he  had  not  paid  anything,  and  the  defendant,  by  his 
failure,  has  lost  all  remedy  at  law  to  recover  the  price  of  the 
whisky,  can  the  defendant  avail  himself  of  that  matter,  so  far 
as  to  lessen  the  damages  from  the  whole  price  to  the  difference 
between  the  price  stipulated  and  the  price  existing  on  the  day 
of  delivery  ?  The  only  plausible  argument  that  we  can  con- 
ceive of  which  might  be  used  to  preclude  the  defendant  from 
this  mitigation,  is,  that  it  is  good  policy  to  bind  men  to  the 
extent  of  their  contracts,  and  that  the  force  of  stipulation 
ought  to  have  full  effect.  To  this  it  may  be  replied,  that  the 
damages  to  which  a  defendant  would  be  subjected,  would  fre- 
quently be  so  disproportionate  to  the  actual  injury,  and  so  de- 
structive to  the  defendant,  who  had  received  no  benefit  from 
the  contract,  as  to  assume  a  character  highly  penal,  and  thereby 
defeat  the  policy  of  the  measure,  instead  of  aiding  the  sacred- 
ness  of  the  contract;  and  the  force  of  stipulation  would  be  car- 
ried for  beyond  the  injury  resulting  from  its  breach.  What 
benefit  did  the  defendant  receive  from  this  contract,  or  what 
benefit  could  he  receive  ?  Not  anything.  But  he  had  violated 
his  stipulation,  and  for  that  he  ought  to  be  made  answerable 
for  the  injury  he  had  done  to  his  adversary.  What  was  that 
injury?  If  he  did  not  receive  the  whisky,  he  was  not  any 
poorer.  He  actually  lost  nothing  which  he  before  possessed. 
But  had  the  whisky  been  delivered,  as  he  had  a  right  to  expect, 
he  would  have  had  to  pay  the  price,  and  he  would  then  have 
been  enriched,  the  difference  between  the  price  he  had  to  pay, 
and  the  price  which  the  article  would  then  command;  and  this 
sum,  and  no  more,  ought  he  to  be  enriched  by  the  verdict.  If 
the  price  of  the  commodity  had  not  risen  on  the  day  of  its  re- 
ception, he  could  reap  no  benefit  from  its  payment,  and  there- 
fore ought  to  recover  nothing  for  its  non-payment.  If  the  price 
had  fallen,  he  must  have  lost  by  the  fulfillment  of  the  contract, 
and  he  actually  would  gain  by  its  non-performance,  and  could, 
therefore,  have  no  ground  to  be  enriched  by  a  recovery  of  dam- 
ages. In  the  latter  cases,  where  the  price  remains  stationary  oi 
has  fallen,  there  will  be  such  a  motive  and  inducement  to  ful- 
fill the  contract,  presented  to  defendants,  that  it  will  keep  obli- 
gations of  this  nature  sufficiently  sacred.  Where  the  price 
rises,  the  recovery  of  the  additional  price  in  damages,  will  be 
an  inducement  sufficiently  strong,  to  preserve  such  contracts 
inviolable,  without  inflicting  on  men,  by  way  of  redress  for  civil 
injuries,  severe  penalties,  which  would  enrich  one  party  beyond 
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his  injuiy,  and  impoverish  the  other  far  beyond  the  mild  rulea 
of  law  or  equity,  without  any  quid  pro  quo^  or  the  means  of 
getting  any. 

In  loo]dng  over  all  the  consequenoes  which  might  result  from 
the  dedsicm  of  the  coiirt  below,  in  all  its  bearings  which  we 
can  conceiye  of,  as  a  general  principle  in  society,  we  do  not 
discover  any  that  proves  the  rule  deleterious  or  inexpedient. 
We  would  not  be  understood  as  applying  this  rule  to  cases  of 
partial  performance  by  the  plaintiff  of  his  stipulations,  or  to 
any  case  where  there  are  mutual  remedies,  or  to  cases  where 
the  plaintiff,  confiding  in  the  contract,  has  expended  labor  or 
money  preparing  for  the  reception  of  the  article,  or  is  disap- 
pointed in  another  market,  and  other  cases  where  circumstances 
may  be  shown  well  calculated  to  enhance  the  damages,  for  the 
present  is  a  case  not  affected  by  such  circumstances,  and  simply 
a  failure,  without  any  feature  of  aggravation. 

The  judgment  below  must,  therefore,  be  aflSrmed  with  costs. 


MoKean  V.  Reed. 

[IxnmLL'B  Qaiaas  Gacbi,  896 J 

Sfbgdio  Fxbvobmakcx  of  Part. — Equity  will  not  oompel  omo  to  sooept  a 
deed  for  part  of  a  tract  of  land  agreed  to  be  conveyed,  and  to  receive 
compeneation  for  the  residne. 

AocoBD  WITHOUT  SAHsrAOiTON,  and  refnaal  to  accept  the  ■atiRfantion 
agreed,  will  not  fomiBh  ground  for  a  specific  execution. 

Oir  A  Bbsach  of  thb  Covenaitt  of  Wakbaittt,  the  measure  of  the  dam- 
ages is  the  value  of  the  land  at  the  time  of  the  contract,  of  which  value 
the  consideration  agreed  to  be  paid  therefor  is  the  best  evidence. 

loNORAKCX  OF  THB  MxASUBJE  OF  Damaoxs  iM  no  ground  for  relief  in  equity. 

Thb  Ck>Ksn>BBATiON  or  a  Debt  by  simple  contract  sought  to  be  set  oft 
must  be  alleged  in  equity  as  weU  as  at  law.  If  it  is  not  so  alleged,  the 
decree  on  a  bill  taken  pro  exm^tuo  will  be  reversed. 

Wbtf  of  error.    The  opinion  states  the  case. 

Hardin,  for  the  appellant. 

By  Court,  Mnxs,  J.  This  is  a  writ  of  error  brought  to  a  de* 
cree  in  chancery,  which  perpetuated  to  some  extent,  an  injunc- 
tion on  a  judgment  at  law.  The  bill  was  taken  pro  oor^esso, 
without  service  of  process;  but  an  order  of  publication  was  had^ 
and  on  the  proof  of  publication  the  decree  was  rendered.  The 
errors  assigned  are  reducible  to  the  two  following  propositions* 
1.  There  is  no  equity  in  the  bill  to  authorize  the  decree;  and. 
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2.  If  there  is  any  equity,  the  proceedings  preparatory  to  taking 
the  bill  pro  confesso  were  enoueous. 

The  judgment  at  law  was  obtained  on  a  penal  bond  with  a 
collateral  condition,  binding  the  complainante  in  chancery  to 
oonyey,  within  eight  months  from  the  date  of  the  bond,  twelve 
hundred  acres  of  land;  and  the  breach  assigned  at  law,  was  the 
failure  to  convey.  The  bill  alleges  that  the  complainants  had 
used  considerable  diligence  in  procuring  the  patents  to  the 
land  in  due  time  to  make  the  conveyance;  but,  by  accident, 
one  of  the  plats  and  certificates  were  lost;  aad  that,  at  the  time 
of  filing  the  bill,  patents  were  obtained  to  nearly  the  whole 
amount,  which  they  are  now  ready  and  willing  to  convey. 

Whether,  after  a  breach  at  law,  the  chancellor  will  in  any 
case,  except  where  the  breach  has  arisen  through  the  acts  of  the 
plaintiff  at  law,  compel  the  specific  execution  of  a  contract  in 
favor  of  the  party  in  default,  is  a  matter  somewhat  unsettled, 
and  the  authorities  on  the  point  are  somewhat  contradictory. 
However  the  doctrine  may  be,  as  a  general  rule,  we  are  satis^ 
fied  that  the  complainants  have  not,  in  this  instance,  entitled 
themselves  on  that  ground  to  the  interposition  of  the  chan- 
cellor; for  they  are  not  yet  ready  to  complete  the  whole  con- 
tract, by  conveying  all  the  land,  and  the  defendant  in  chancery 
could  not  be  bound  to  take  part  of  his  contract  specifically, 
and  compensation  for  the  residue.  If  he  could  not  get  the 
whole,  the  election  lay  with  him  to  disaffirm  the  whole,  or  to 
take  what  he  could  get  and  damages  for  the  deficiency. 

The  bill  further  alleges  that  the  plaintiff  at  law  had  once 
agreed,  since  the  rendition  of  the  judgment,  to  take  part  of  the 
lands,  or  the  whole,  in  discharge  of  the  judgment;  but  after- 
wards failed  to  attend  at  a  time  and  place  appointed  for  that 
purpose,  and  to  receive  the  land.  This  ground  of  equity  only 
exhibits  an  accord,  without  a  satisfaction,  which  the  plaintiff  at 
law  might  or  might  not  accept;  and  as  he  failed  to  accept,  it  is 
not  such  an  agreement  as  the  chancellor  ought  to  compel  him 
to  fulfill,  and  no  relief  could  be  granted  on  this  ground. 

Another  ground  of  relief  equity  relied  on  is,  that  although  there 
were  three  obligors  in  the  bond,  who  were  defendants  at  law, 
yet  two  of  them  were  only  securities  for  the  third,  and  relied 
on  the  principal  to  make  the  proper  defense  at  law,  and  that  he 
had  engaged  to  make  the  defense;  but  at  the  trial  the  principal 
was  confined  to  his  bed  by  sickness,  and  could  not  attend:  that 
the  verdict  and  judgment  at  law  were  rendered  for  too  large 
a  sum,  and  for  far  more  than  the  purchase-money  and  inter* 
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est;  that  the  land  was  rated,  in  the  sale  to  the  vendee,  at  onlj 
seventj-fiye  cents  per  acre,  and  was  at  the  time  of  filing  the 
bill  worth  no  more;  that  the  land  had  at  first  been  sold  to  one 
McConnell,  for  one  dollar  per  acre  in  property,  which  did  not 
amount  to  more  than  seventy-five  cents  in  money;  that  McCon- 
nell  had  sold  the  same  land  to  the  plaintiff  at  law,  now  defend- 
ant in  chancery,  at  the  rate  of  only  seventy-five  cents,  and  that 
the  bond  on  which  the  judgement  at  law  was  founded,  was  then 
executed  to  the  present  plaintiff  at  law  instead  of  McConnell; 
that  McConnell  had  failed  to  pay  to  the  present  complainants 
at  law  the  full  price  of  the  land,  but  still  owed  a  part,  and  had 
left  the  commonwealth,  and  was  believed  to  be  insolvent;  that 
the  complainants  in  chancery  did  not,  at  the  trial  at  law,  and 
even  yet,  know  of  any  witness  by  whom  they  could  prove  the 
consideration  for  the  land,  stipulated  to  be  paid  by  McConnell 
to  them,  or  the  price  paid  by  the  defendant  in  chancery  to  Mc- 
Connell; that  these  matters  rested  exclusively  in  the  knowledge 
of  the  contracting  parties,  and  of  this  matter  they  pray  a  dis- 
closure for  the  defendant.  They  allege  the  judgment  at  law 
was  far  higher  than  either  the  consideration  which  passed  from 
McConnell  to  them,  or  from  the  defendant  in  chancery  to  Mc- 
Connell, and  that  they  did  not  know  at  the  trial  at  law,  that 
the  consideration  paid,  with  interest,  was  the  proper  criterion 
of  damages,  and  could  not  have  proved  it  if  they  had  known  it. 
On  this  ground  they  pray  a  new  trial  at  law,  or  that  the 
chancellor  may  reduce  the  damages  to  the  proper  standard; 
and  it  is  on  this  ground,  as  far  as  we  can  ascertain,  that  the 
court  below  has  granted  relief. 

Although  these  charges  and  allegations  may,  at  first  view  afford 
a  specious  equity,  yet,  when  analyzed,  we  apprehend  they  are 
not  tenable.  As  to  the  charge  that  McConnell  has  failed  to 
pay  the  complainants  the  consideration,  or  part  of  it,  which  he 
hod  engaged  to  pay,  it  furnished  no  ground  for  relief  against  the 
defendant  in  chancery,  now  plaintiff  in  error.  There  is  no 
charge  that  he  had  failed  to  pay  the  consideration  to  McCon- 
nell for  his  purchase,  and  it  is  the  consideration  moving  from 
him  that  entitled  him  to  a  remuneration  in  damages  for  a  breach 
of  the  contract.  Instead  of  taking  the  obligation  of  McCon- 
nell, he  has  obtained  the  complainants'  obligation,  which  they 
have  substituted  for  that  of  McConnell,  and  they  must  be  sup- 
pos  d  to  bind  themselves  to  convey  the  land  to  the  defendant 
in  chancery,  at  all  events,  and  to  rely  on  the  responsibility  of 
McConnell  alone,  to  make  good  to  them  the  consideration.    If 
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• 

McConnell  failed,  the  defendant  in  chancery  was  boond  to  make 
^ood  McConneirs  failure,  or  to  subject  himself  to  a  deduction  of 
fais  demand  on  that  account.  The  consideration  moving^  from 
the  defendant  in  chancery,  being  different  from,  and  uncon- 
nected with  that  moving  from  McOonnell  to  the  complainants, 
the  failure  of  McConnell  cannot,  according  to  the  principle  set- 
tled by  this  court  in  the  case  of  Clayy.  Morrison  etc.,  Hard.  421, 
furnish  any  groimd  of  relief  against  the  plaintiff  in  error. 

Nor  can  the  charge  that  the  consideration  of  both  contracts 
was  a  secret  to  all  except  the  contracting  parties,  and  the  dis- 
closure required  by  the  bill,  furnish  a  proper  ground  of  relief* 
It  is  true,  it  has  been  settled  by  repeated  decisions  of  this  court 
that  the  purchase-money  and  interest,  where  no  fraud  is  appar- 
ent on  the  part  of  the  vender,  is  a  proper  criterion  of  damages 
in  cases  of  breaches  of  conveyances  with  warranty,  or  bonds 
engaging  such  conveyances.  But  the  true  doctrine  is,  that  the 
value  of  the  land  at  the  time  of  the  contract  is  the  proper  crite- 
rion, and  that  the  price  stipulated  by  the  parties  is  the  best  evi- 
dence of  that  value.  But  it  never  has  been  held  that  if  this 
stipulated  price  could  not  be  proved,  the  parties  could  not  prove 
the  value  of  the  land  at  the  date  of  the  contract,  by  evidence 
aliunde.  No  doubt  no  such  evidence  is  admissible;  and  the 
complainants  show  by  their  own  bill,  that  if  they  had  resorted 
to  such  evidence  on  the  trial  at  law,  they  would  have  been  more 
successful  than  if  the  price  could  have  been  proved  by  proper 
testimony;  for  they  allege,  that  although  they,  or  one  of  them, 
had  sold  the  land  at  the  price  of  one  dollar  per  acre,  payable  in 
property,  yet,  notwithstanding  the  general  rise  of  lands  in  the 
country,  the  land  here  sold  was  not  worth  more,  at  the  time  of 
filing  Uieir  bill,  than  seventy-five  cents  per  acre;  and  there  is 
no  suggestion  in  the  bill  that  witnesses  could  not  have  been 
procured  on  the  trial  at  law  who  could  have  testified  the  value 
of  the  land  at  the  date  of  the  contract,  to  have  been  as  low  a» 
the  price  given  by  the  plaintiff  in  error,  and  even  lower  than 
that  agreed  upon  between  McConnell  and  the  defendants 
in  error.  As  the  quantum  of  damages  was  a  matter  properly 
triable  at  law,  and  the  decision  at  law  is  conclusive  on  this 
subject  against  the  interference  of  the  chancellor,  when  the 
parties  might  and  ought  to  have  made  their  defense  at  law,  by 
testimony  which  is  not  shown  to  be  out  of  their  reach^  it  follows 
that  the  plaintiffs  in  error  ought  to  be  bound  by  the  verdict^ 

and  not  be  permitted  to  impeach  it  in  equity,  unless  they  haw 
4M.  dbo.  vo(l.  m— St 
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shown  some  available  excuse  for  not  procuring  and  using  the 
proper  evidence  on  tliat  trial. 

,  This  leads  the  court  into  an  inquiry  into  their  excuses.  The 
first  is,  that  one  of  the  defendants  in  error  was  the  principal^ 
and  the  other  two  securities  on  the  bond  and  the  principal 
had  engaged,  and  the  others  relied  on  him  to  make  the  proper 
defense,  and  he  was  confined  to  his  bed  by  sickness  at  the  time 
of  the  trial.  Confinement  by  sickness  being  a  calamity  to  which 
aU  are  subject,  and  none  can  avoid,  may,  and  ought  to  furnish 
frequently  a  proper  excuse  for  failing  to  attend  to  such  busi« 
ness  as  a  trial  at  law;  but  the  excuse  ought  to  be  attended  with 
circumstances  which  show  that  that  confinement  precluded  the 
whole  party  from  paying  attention  to  the  suit.  It  is  not  necea- 
saiy  for  us  here  to  inquire  whether  a  person  confined  ought  to 
procure  an  agent  to  attend  in  his  stead,  or  show  that  he  could 
not  obtain  one  before  ho  could  obtain  relief  in  equity;  for  in 
this  case  all  three  of  the  defendants  in  error  stood,  to  all  ordi« 
nary  purposes,  in  the  same  relation  to  the  plaintiff^  and  each, 
as  to  him,  was  his  debtor,  and  if  one  of  them  failed,  it  gave  the 
others  no  right  to  relief;  but  the  others  ought  to  be  bound  by 
that  failure.  If  a  different  rule  should  prevail,  there  would  be 
few  cases  of  judgments  at  law  against  more  defendants  than 
one,  where  the  chancellor  might  not  be  called  upon  to  over* 
haul  their  merits,  because  all  rested  on  one,  and  he  failed.  It 
is  not  necessary  for  us  to  say  that  a  possible  case  could  not  be 
made  out  where  the  failure  of  one  to  defend  might  not  furnish 
a  ground  of  equity.  There  may  be  such  exceptions,  but  this 
case  is  not  one.  It  is  not  shown  that  the  other  defendants  at 
law,  who  were  not  sick,  had  not  the  means  of  knowing,  and  did 
not  know,  of  the  confinement  of  their  co-defendant;  and  yet 
they  trusted  the  trial  to  its  fate,  without  paying  any  attention. 
Besides,  it  is  not  shown  that  the  one  who  was  confined  by  sick- 
ness,  or  that  either  of  them,  ever  attempted  to  procure  or  in* 
troduce  the  proper  testimony.  Indeed,  it  is  clearly  inferable 
txom  the  bill  that  neither  of  them  intended  to  make  the  proper 
defense;  for  they  allege  that  they  did  not  know  that  the  value 
of  the  land,  at  the  date  of  the  contract,  or  rather  the  price 
agreed  to  be  given,  furnished  the  proper  measure  of  damages, 
and  that  they  had  since  been  advised  of  this  matter.  So  that 
the  sickness  of  one  of  the  obligors,  according  to  their  own 
showing,  could  make  no  difference;  for  being  ignorant  of  the 
proper  amount  to  be  recovered,  they  did  not  intend  to  make 
the  proper  defense,  and  no  intimation  is  given  that  witnessee 
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were  or  ever  had  been  summoned  to  show  the  trae  value  of  the 
land  at  the  date  of  the  contract. 

The  question,  then,  resolves  itself  into  this:  Ought  this  ig- 
norance of  the  proper  measure  of  damages  sufficiently  to  excuse 
the  failure  to  make  the  proper  defense  at  law,  and  entitle  the 
party  thus  failing  to  avaO  themselves  of  the  same  matter  in 
equity?  This  judgment  was  rendered  previous  to  any  decision 
of  this  court  fixing  the  quantum  of  damages  recoverable  in  such 
oases,  and  it  must  be  admitted  that  a  different  standard  was 
often  fixed  by  the  inferior  courts;  but,  at  the  same  time,  there 
was  a  well  known  difference  of  opinion  among  legal  charaotera 
on  the  subject,  and  all  well  knew  that  the  proper  criterion  had 
not  been  settled  by  this  court.  This  uncertainly,  if  it  could  be 
be  admitted  that  a  party  litigant  could  avail  himself  of  his  igno- 
rance of  the  true  measure,  was  certainly  enough  to  put  him  to  a 
proper  trial  of  the  question,  and  receiving  upon  it  the  decision 
of  the  court  of  the  last  resort;  and  his  having  failed  to  do  so  in 
a  matter  purely  legal  ought  to  deprive  him  of  the  trial  of  the 
same  matter  in  a  court  of  equity.  But  we  are  not  disposed  to 
admit  that  the  ignorance  of  the  party  of  the  proper  measure 
of  damages,  ought  to  excuse  his  failure  at  law  to  make  the 
proper  defense.  The  measure  of  damages  in  this  case  was,  and 
is,  a  matter  of  law,  and  every  man  must  be  presumed  to  know 
it.  This  is  a  principle  which  runs  through  all  our  code,  and 
although  it  may  not  be  true  in  fact,  that  a  party  litigant  did 
know  tibe  law,  yet  it  must  be  presumed  that  he  did  so  know  it» 
However  hard  this  general  rule  may  operate  in  particular  cases, 
yet  no  other  principle  will  answer  as  a  general  rule,  for  if  no 
man  could  be  made  responsible  for  a  breach  of  law  imtil  his  ad- 
versary should  prove  that  he  knew  the  law,  there  could  be  but 
tew  recoveries  had  for  the  most  flagrant  violations.  This  ground 
of  equity,  then,  that  the  damages  were  improperly  assessed, 
cannot  avail  the  defendants  in  error  under  the  allegations  of 
their  bill  in  the  present  case. 

There  remains  but  one  more  groimd  of  equity  to  be  consid- 
ered. It  is  alleged  that  the  plaintiff  in  error  owed  one  of  the 
defendants  the  sum  of  eighty  dollars,  with  interest,  which  he 
bad  agreed  to  discount  against  so  much  of  the  judgment  at  law 
after  it  was  rendered.  It  is  not  stated  that  this  sum  is  due  by 
note,  or  any  writing,  and  it  must  be  presumed  to  be  due  on 
such  a  contract  as  would  furnish  grounds  for  an  action  of  as- 
sumpsit at  common  law.  To  sustain  such  action,  without  writ- 
ing, it  would  be  necessary,  even  at  law,  to  aver  and  set  out  the 
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consideration,  and  leas  cannot  be  required  in  a  court  of  equity. 
The  contract  for  the  eighty  dollars  consisting  in  word  only, 
ought  to  be  shown  to  be  valid  to  the  chancellor^  by  stating  the 
consideration,  into  which  the  chancellor  will  pry  with  equal,  if 
not  severer  scrutiny  than  a  court  of  law.  This  allegation  is, 
therefore,  deemed  too  deficient  to  entitle  the  party  to  any  re- 
dress. This  decision  on  the  equity  of  the  bill  renders  it  unneo* 
essary  to  travel  into  the  regularity  of  the  proceedings. 

The  decree  must  be  reversed  with  costs,  with  directionp  to 
the  court  below  to  dissolve  the  injunction  with  damages  and 
clismiss  the  bill. 


Spsoifio  Pervobmakcx  of  Part.— "As  a  part  of  the  dootrine  that  the 
plaintiff  must  perform  all  the  material  terms  of  the  agreement  on  his  part^ 
the  f2;eneral  role  is  settled  that  a  vendor  who  has  entered  into  an  entire  oon- 
tiact  cannot  enforce  a  specific  performance  upon  an  unwilling  purchaser  un- 
less he  has  a  good  title  to  the  whole  subject-matter,  and  to  every  part  of  it. 
-^  other  words,  the  failure  or  defect  of  his  title,  either  to  the  whole  land  or 
^  a  part  of  it,  is  a  sufficient  ground  for  refusing  the  remedy  which  he  seeks. 
Compensation  will  not  in  general  obviate  the  objection,  for  a  purchaser  can- 
not equitably  be  compelled  to  pay  a  smaller  price  for  a  subject-matter  which 
he  did  not  agree  to  buy:  King  v.  Knapp,  59  N.  Y.  462;  Hoover  v.  Calhoun^ 
16  Gratt.  109;  JatksonT.  Ligon,  3  Leigh,  161;  McKean  v.  Reed^  6  litt.  395; 
Bryan  v.  Read,  1  Dev.  &  Bat.  Ch.  78;  Reed  v.  JVbe,  9  Yerg.  283;  Cunning- 
ham V.  Sharp,  11  Hump.  116,  121;  Buchanan  v.  AlweU,  8  Id.  516;  Hepburn 
V.  Attld,  5  Cranoh,  262;  Vreeland  v.  BlauveU,  23  N.  Y.  Eq.  483;  J>ol)bt  v. 
Noreroes,  24  Id.  327;  Jeffriea  v.  Jeffrvu,  117  Mass.  184  But  this  rule  is  not 
Absolutely  universaL  When  the  vendor  is  unable  to  make  title  to  a  very 
amall  part  of  the  land,  and  such  portion  is  not  material  to  the  purchaser's 
possession  and  enjoyment  of  the  property,  so  that  the  deficiency  is  suscepti- 
ble of  compensation,  a  specific  performance  will  be  granted  to  the  vendor 
with  compensation  to  the  vendee:  McQueen  v.  Farquhar,  11  Yes.  467; 
jKnatehbuU  v.  Orueber,  1  Madd.  163;  Bowyer  v.  Bright,  13  Price,  698;  Carver 
ir.  Richards,  6  Jur.  (N.  S.)  667;  StoddaH  v.  Smith,  5  Binney,  855;  Foley  y. 
Crow,  37  Md.  51;  Stewart  v.  Marquis  o/ Conyngham,  I  Ir.  Ch.  Eep.  534.  But 
this  exception  is  very  limited.  If  the  title  fails  to  a  portion  of  the  land, 
however  small,  which  is  material  to  the  vendee's  possession  and  enjoyment 
ot  the  remainder  to  which  title  can  be  made,  the  vendor  must  fail  of  obtain* 
ing  a  specific  performance:  Howard  v.  Kimball,  65  N.  0.  175;  Smith  v. 
'Ohtmer,  50  Ind.  867;  Taylor  v.  Williama,  45  Mo.  80;  Havens  v.  BUss,  25  N. 
J.  Eq.  363;  Bottford  v.  Wilson,  75  IlL  132;  Gregory  v.  Perkins,  40  Iowa,  82; 
Davison  v.  Perrine,  7  C.  E.  Green,  87;  Walsh  v.  Barton,  24  Ohio  St.  28; 
MoUand  v.  Holmes,  14  Fla.  390;  Began  v.  DaughdriU,  51  Ala.  312;**  Pomaroj 
wa  Contracts,  sees.  847  and  450. 
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Roberts  v.  Bubks. 

[haiMMJs'B  SnjEOV  Gash,  411.] 

Ths  Ck>MiS88iONB  OF  AN  AoKVT,  ezoept  where  they  are  made  at  tha  tima  and 
oompoee  a  part  of  the  acte  done  by  him  for  hia  principal  within  tha  loqpa 
of  his  authority,  are  not  evidence  against  the  pxindpaL 

Troyeb.    The  opinion  states  the  case. 

Bibb,  for  the  appellants. 

Hardin,  contra. 

By  Court,  Mnxs,  J.  This  is  an  action  of  troTcr  and  conyeiy 
sion  against  four  defendants.  In  the  court  below,  on  the  issue 
of  not  guilty,  the  jury  found  a  Terdiot  against  all  of  the  defend- 
ants. Two  of  them  appear  to  be  owners  of  a  warehouse,  and 
the  other  two  did  business  for  them  as  warehouse-keepers  or 
agents.  The  action  is  brought  for  the  trover  and  couTcrsion  of 
whisky  stored  by  the  plaintiffs  in  the  warehouse.  The  onlj 
testimony  adduced  to  charge  the  owners  of  the  warehouse,  was 
the  acknowledgments  of  the  other  defendants  that  the  quantity 
of  whisky  was  in  the  warehouse,  and  that  they  had  taken  it  out 
and  shipped  it  aboard  of  a  boat  belonging  to  the  owners  of  the 
warehouse,  and  at  their  order,  to  make  up  a  deficiency  in  the 
load.  The  verdict  being  against  all,  a  new  trial  was  moved  for 
on  the  ground  that  the  verdict  ought  not  to  have  been  thus 
found,  there  being  no  competent  evidence  against  two. 

The  principle,  that  the  declarations  or  confessions  of  an 
agent,  except  they  be  made  at  the  time  and  compose  a  part  of 
acts  done  by  him  for  his  principal,  within  the  scope  of  his 
authority,  cannot  be  given  in  evidence  to  charge  the  principal^ 
is  too  well  settled  to  need  authority  to  support  it.  The  confes* 
sions  of  the  agents  in  this  case  do  not  appear  to  have  been  made 
at  the  time  of  doing  the  acts,  nor  does  it  appear  that  they  were 
executing  any  authority  given  them,  except  by  their  own  decla* 
rations.  The  evidence,  therefore,  was  incompetent  as  to  the 
keepers  of  the  warehouse,  and  insu£Scient  to  warrant  the  ver* 
diet  against  them.  Of  course  the  court  erred  in  refusing  to 
grant  a  new  trial. 

Judgment  reversed. 

An  Aoemt's  Declabations  abx  Apmtssiblb  against  hia  principal  when 
they  are  made  in  the  performance  of  some  act  within  the  scope  of  the  agent'a 
authority  and  are  uttered  as  a  part  of  the  transaction  itself.  When  they  ara 
made  outside  of  the  employment,  or  either  before  it  conmienoes  or  after  it  ia 
ended,  they  are  not  admissible:  SnUth  v.  Tracy,  36  N.  Y.  79;  Bell  v.  Day, 
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32  LL  165;  Chieago  etc  B.  v.  Lee,  60  BL  601;  .SotoeZZ  ▼.  JTMn,  44  Ind.  J90^ 
Zoice22  ▼.  Wineheater,  8  Allen,  109;  /Sten/AOttM  v.  Railroad,  70  N.  C.  642;  Rcb* 
tMon  T.  fFo^tofi,  68  Mo.  880;  Sweatland  v.  IH  TeUgrapk  Co.^  27  Iowa,  433; 
BurvJham  ▼.  RaHmad,  63  Me.  298;  MeComb  v.  ^.  (7.  J2.  J2.,  70  N.  0.  178; 

<  Garfield  v.  KtUghe^  Ferry  W,  Co.,  14  Cal.  35;  ^6e/y  v.  ^a^K  32  Id.  152; 
Ward  v.  Preston,  Id.  398.    The  rule  is  thna  stated  in  Anderson  v.  Bome  etc 

'  i?.  R,  Co,,  54  N.  Y.  334,  340:  "The  general  rale  is,  that  the  declarations 
of  persons  not  parties  to  the  suit  are  incompetent.  Bat  sometimes  the  decla- 
rations of  an  agent  which  are  part  of  any  res  gestce  which  is  the  snbject  of  in- 
quiry are  received  agaixist  the  principaL  The  principal  constitutes  the  agent 
his  representative  in  the  transaction  of  certain  business;  whatever  therefore 
the  agent  does  in  the  lawful  prosecution  of  that  business,  is  the  act  of  tho 
principal  whom  he  represents,  and  when  the  acts  of  the  agent  will  bind  the 

•  principal,  his  declarations  respecting  the  subject-matter  will  also  bind  him, 

,  if  made  at  the  same  time  and  constituting  part  of  the  res  gestce.  They  are 
then  in  the  nature  of  original  evidence  and  not  of  hearsay,  and  are  the  ul- 
timate fact  to  be  proven,  and  not  an  admission  of  some  other  fact.  They 
must  be  made  not  only  during  the  continuance  of  the  agency,  but  in  regard 

■  to  a  transaction  depending  at  the  very  time:  1  Greenleafs  £v.,  sec  113; 
Ltd>y  V.  Hudsofi  Biver  B.  B.  Co,,  17  N.  Y.  131." 

The  Fbaudulent  Kefreseittatidns  of  an  Agent  are  admissible  against  the 
principal  when  they  are  made  in  furtherance  of  the  principal's  bosinees:  Boek- 
'  ford  B.  B,  Co,,  65  HL  224;  Kibhe  v.  Ins.  Co.,  11  Gray,  163;  Wharton  on 
Agency,  sec.  164. 
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Cardwell  v.  Strother. 

[LiXTXLX.'a  Sblbot  Oasbs,  439.] 

A  Moral  Obuoation  to  do  an  Act,  will  support  an  agreement  to  peifonn^ 
and  equity  will  not  grant  relief  on  the  ground  that  the  party  made  the 
agreement  wrongfully,  believing  that  he  was  legally  obliged  to  perform. 

pABOL  Evidence  showing  Mistake. — In  support  of  an  agreement  to  do 
that  which  a  prior  writing  between  the  same  parties  omitted  to  provide 
for,  parol  evidence  is  admissible  to  show  that  such  omission  was  the  re- 
sult of  a  mistake. 

CoYENANT  TO  DEFEND. "— A  confcssion  of  judgment  by  one  bound  by  a  oove* 
nant  to  defend  the  suit  with  good  faith,  is  not  a  breach  of  the  covenant, 
where  it  appears  that  no  available  defense  could  have  been  made  at  law. 

Covenant.    The  opinion  states  the  case. 

Pope^  for  the  appellant. 

TaJJbot^  Hardin^  and  Crittenden^  contra. 

By  CouBT.  On  the  fourth  of  March,  1816,  the  following 
article  of  agreement  was  executed,  sealed,  and  deUvered  by 
the  defendant,  Strother,  and  the  intestate,  George  Cardwell: 

"Whereas,  George  Strother  purchased  of  George  Cardwell, 
of  Shelby  county,  two  hundred  and  fifteen  acres  of  land,  in 
Gallatin  county,  on  Crow  creek,  as  appears  by  deed,  bearing 
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date  the  twenty-second  day  of  Febraaiy,  1804,  for  which*  said 
Strother  paid,  in  consideration  therefor,  one  hundred  and  sizty- 
^ve  pounds;  and  the  said  Strother  having  been  sued  by  John 
Howard  for  the  said  land  by  an  action  of  ejectment  in  the  cir- 
<;Tiit  court  of  Gallatin,  and  the  said  Strother  being  desirous  of 
bringing  said  suit  to  a  speedy  termination,  and  the  said  Card- 
well  being  equally  anxious,  doth  now  agree  with  the  said 
Strother,  that  in  case  he  should  arbitrate  or  compromise  with 
«aid  Howard  or  his  agent,  that  if  the  decision  on  said  arbitra- 
tion should  be  against  said  Strother,  and  the  land  should  be 
lost,  the  said  Cardwell  agrees  to  pay  said  Strother  the  ptirchase- 
money  aforesaid,  and  ipterest  thereon  from  the  date  of  said 
deed.  And  it  is  agreed  that  in  case  of  compromise  or  purchase 
of  said  Howard's  claim  by  said  Strother,  that  in  that  case  said 
Oardwell  will  pay  whatever  sum  said  Strother  may  agree  to 
give,  provided  it  does  not  exceed  one  hundred  and  sixty  pounds; 
and  it  is  further  agreed  that  in  case  no  arbitration  or  compro- 
mise takes  place,  that  in  that  case,  if  said  Strother  defends 
«aid  suit  with  good  faith,  at  his  own  costs  and  expense,  and 
«hall  ultimately  lose  said  land,  the  said  Cardwell  agrees  to  pay 
said  Strother  the  purchase  aforesaid,  with  interest  from  the  date 
of  said  deed,  and  without  putting  him  to  any  further  trouble 
of  bringing  suit.  In  testimony  whereof,  we  have  hereunto  set 
our  hands  and  seals,  this  fourth  day  of  March,  1816.  George 
Oardwell,  [seal];  George  Strother,  [seal]." 

Upon  this  agreement,  Strother  brought  an  action  of  covenant 
against  the  administrators  of  Cardwell.  The  declaration 
charges  that  the  ejectment  suit  brought  by  Howard  was  not 
settled  by  arbitration  or  compromise;  but  alleges  that  Strother 
defended,  at  his  own  proper  costs  and  charges,  said  suit,  with 
good  faith,  and  ultimately  did  lose  the  land  by  the  judgment  of 
the  Gallatin  circuit  court,  etc.,  and  avers  the  failure  of  Card- 
well  and  his  administrators  to  pay  the  consideration,  with 
interest,  agreeable  to  his  covenant,  etc.  The  administrators 
pleaded  covenants  performed,  and  issue  was  thereto  joined; 
and  by  the  mutual  consent  of  the  parties,-  an  entry  was  made 
on  the  record,  giving  leave  to  each  party  to  give  in  evidence 
any  matter  which  could  be  admissible  under  any  competent 
plea  or  replication. 

On  the  trial  in  the  circuit  court,  Strother  read  in  evidence  the 
deed  of  conveyance  executed  by  Cardwell  to  Strother,  referred 
to  in  the  agreement  sued  on,  and  which  contains  a  special  war- 
ranty against  the  claim  of  Cardwell  and  those  claiming  under 
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him;  and  after  also  reading  in  evidence  the  agreement  declared 
on,  the  counsel  of  the  administrators  of  Cardwell  moved  the 
court  to  instruct  the  jurj  that  if  thej  should  be  of  opinion  thai 
the  article  of  agreement  was  executed  by  Cardwell  under  the 
apprehension  that  he  was  bound  bj  the  condition  and  import 
of  the  deed  of  conveyance  to  refund  the  purchase-money  if  the 
land  should  be  lost  by  a  paramount  title,  that  they  should  find 
for  the  administrators;  whereupon  Strother,  to  repel  any  sach 
conclusion  or  inference,  then  offered  to  introduce  parol  evidence 
to  prove  that  Cardwell^  in  executing  the  deed  of  conveyance^ 
intended  to  execute  a  deed  to  refund  the  purchase^money,  with 
interest,  and  the  parties  to  the  deed,  at  the  time  of  its  execu* 
tion,  were  of  opinion  that  the  deed,  as  drawn,  would,  in  the 
event  of  the  land  being  lost  by  a  paramount  title,  be  sufficient 
to  coerce  repayment  of  the  purchase-money,  with  interest.  To 
the  introduction  of  which  evidence  the  administrators  objected; 
but  their  objection  was  overruled,  and  the  evidence  admitted  by 
the  court. 

Whether  or  not  the  evidence  was  properly  allowed  to  go  to 
the  jury,  is  the  first  question  presented  for  the  decision  of  this 
court.  It  is  quite  obvious  that  the  evidence  was  incompetent 
to  prove  any  fact  involved  in  the  issue  made  up  by  the  parties. 
Under  that  issue,  the  only  inquiry  for  the  jury  to  make  was^ 
whether  or  not  the  covenant  had  been  performed  by  Cardwell^ 
and  the  admitted  evidence  can  have  had  no  possible  tendency 
to  illustrate  the  fact  of  performance.  But  in  deciding  on  the 
competency  of  the  evidence,  we  should  not  be  governed  by  the 
issue  joined;  but  as,  by  consent  of  the  parties,  permission  was 
given  to  introduce  on  the  trial  any  evidence  which  could  be 
availing  under  any  admissible  plea  or  replication,  the  evidence 
was  properly  allowed  to  go  to  the  jury,  if  it  conduced  to  prove 
any  fact  which  might  have  been  involved  in  any  legitimate  issue. 
That  an  issue  involving  such  a  fact  might  have  been  made  up 
by  the  parties  is  not  difficult  to  conceive.  Under  the  laws  of 
this  countiy,  defendants  are  permitted  to  impeach  or  go  into  the 
consideration  of  sealed  writings  by  a  special  plea.  The  admin- 
istrators might,  therefore,  have  pleaded  that  the  agreement 
sued  on  was  executed  by  their  intestate  on  no  other  considers* 
tion  than  his  supposed  liability  under  the  covenant  of  warranty 
contained  in  the  deed  of  conveyance  to  refund  the  purchase- 
money  for  the  land,  and  interest,  in  case  the  land  should  be 
lost  by  a  paramount  title,  and  have  averred  that  under  that 
warranty  he  was  under  no  obligation  to  refund,  etc.     Such  a 
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plea  .would  no  doubt,  if  true,  be  an  available  defense  to  the  ao* 
tion  of  Strother  on  the  agreement;  for  as  in  that  ease,  the  only 
consideration  for  the  agreement  would  be  the  supposed  liability 
of  Cardwell  upon  his  ooTenant  of  waxraniy,  when,  in  point  of 
law,  he  was  under  no  such  liability,  the  agreement  could  impose 
on  Cardwell  no  obligation,  as  was  held  in  the  case  of  Balstan  ▼. 
Bvim,  8  Bibb,  261. 

But  the  effect  of  such  a  plea,  might,  in  reply,  be  repelled  by 
denying  that  the  agreement  was  executed  on  the  consideration 
alone  of  Cardwell's  supposed  liability  under  his  coyenant  of 
warranty,  and  by  alleging,  that  although  the  warranty  inposed 
no  liability,  it  was  intended  by  the  parties  to  the  deed,  that 
Cardwell  should  give  a  warranty  which  would  compel  him  to 
refund  the  money,  with  interest,  in  case  the  land  should  be  lost 
by  a  paramount  title,  and  that  the  deed  was  drawn  under  a 
mistaken  conception  of  its  legal  import;  and  by  avening  the 
agreement  to  have  been  executed  by  Cardwell  in  consideration 
of  the  sale-money  received  by  him  for  the  land,  and  to  secure 
the  repayment  of  that  which  he  intended  to  secure  by  the  deed, 
but  which  was  not  secured  in  consequence  of  the  mistake  in 
drawing  the  deed. 

If,  in  point  of  fact,  the  deed  of  conyeyance,  through  mistake, 
imposed  less  obligation  on  Cardwell  than  was  intended  by  the 
parties,  he  was  certainly  under  a  moral  obligation  to  correct 
the  mistake;  and  that  moral  obligation,  is,  in  itself,  su£Scient 
to  support  the  subsequent  agreement  to  do  what  the  parties 
originally  intended  should  be  done.  But  it  was  contended,  in 
argument,  to  ascertain  the  extent  of  Cardwell's  original  under- 
taking,  the  deed  of  conveyance  should  alone  be  looked  to;  and 
as  by  the  warranty  contained  in  that  deed,  he  was  under  no 
liability  to  refund  the  consideration-money,  with  interest,  on 
the  event  of  the  land  being  lost  by  a  paramount  title,  the  im- 
port of  that  deed  is  intraversable,  and  parol  evidence  inadmissi- 
ble to  prove  the  intention  and  understanding  of  the  contracting 
parties,  to  be  different  from  that  implied  by  the  deed.  The 
argument  would  certainly  be  entitled  to  force,  if  the  suit  had 
been  brought  on  the  covenant  contained  in  the  deed.  In  that 
case,  the  legal  obligation  of  Cardwell,  would,  no  doubt,  be 
measured  by  the  words  employed  in  the  deed,  and  no  addi- 
tional obligation  could  be  created  by  the  introduction  of  ex- 
traneous evidence.  But  here,  the  suit  is  brought  on  an  agree- 
ment made  subsequent  to  the  execution  of  the  deed,  and  the 
averments  which  we  have  supposed  might  be  made  in  the  repli* 
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cation,  come  in  aid  of  the  agreement,  and  in  answer  to  «  plea 
which  might  be  made,  questioning  the  consideration  of  the 
agreement.  Parol  evidence  of  a  mistake  in  the  execution  of  a 
writing,  has  always  been  held  to  form  an  available  defense 
against  the  specific  execution  of  it,  and  the  reason  is  equally 
strong  in  favor  of  the  admission  of  such  evidence  to  show  the 
real  consideration  of  a  subsequent  agreement  made  by  the  same 
parties. 

It  results  that  the  admitted  evidence  was  calculated  to  illns- 
trate  the  actual  inducement  and  consideration  of  the  agreement 
sued  on,  and  was  consequently  properly  allowed  to  go  to  the 
jury.  In  the  further  progress  of  the  trial  in  the  circuit  court, 
and  after  the  evidence  was  gone  through,  it  appearing  that  but 
part  of  the  land  had  been  recovered  by  Howard,  the  counsel 
for  the  administrators  moved  the  court  to  instruct  the  jury  that 
if  they  believed  from  the  evidence  but  part  of  the  land  had 
been  lost,  they  ought  to  find  against  Strother;  but  the  motion 
was  overruled,  and  the  instruction  refused. 

We  entertain  no  doubt  of  the  correctness  of  the  decision  of 
that  court  in  overruling  the  motion.  Without  a  loss  of  the 
whole  land,  Strother  could  not  be  entitled  to  recover  the  whole 
consideration  with  interest;  but  after  the  loss  of  any  part,  the 
covenant  of  Oardwell  was  broken,  and  damages  recoverable  for 
the  part  so  lost. 

From  the  record  of  the  suit  between  Howard  and  Strother, 
given  in  evidence  on  the  trial,  it  appeared  that  judgment  had 
been  recovered  by  Howard  for  the  land  through  the  confession 
of  Strother,  and  the  court  was  asked  to  instruct  the  jury  that 
in  consequence  of  the  confession  of  judgment,  Strother  could 
not  recover  in  this  case.  The  court,  however,  refused  the  in- 
structions, and  we  apprehend  correctly.  Strother,  no  doubt,  to 
entitle  him  to  recover  on  the  agreement  with  Cardwell,  was 
bound  to  defend  the  suit  brought  by  Howard,  with  good  faith; 
but  the  evidence  exhibited  in  that  record,  not  only  shows  that 
he  in  fact  so  defended  the  suit,  but  it  is  apparent  that  the  title 
of  Howard  is  paramount  to  that  purchased  by  Strother  from 
Cardwell,  and  no  defense  that  could  have  been  made  could 
have  defeated  Howard's  recovery. 

The  court  were  also  asked  to  instruct  the  jury,  that  if  they 
believed  from  the  evidence  that  the  intestate,  Oardwell,  exe- 
cuted the  agreement  sued  on  under  the  impression  that  he  was 
bound  by  the  covenant  of  warranty  contained  in  the  deed  of 
conveyance,  to  refund  the  sale-money  aud  interest,  iu  the  event 
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of  the  land  being  lost  by  a  superior  daim,  and  under  that  mis* 
taken  impression  of  his  right  he  executed  the  said  agieeinent^ 
they  should  find  for  the  administrators.  The  instructions  were 
refused  by  the  court,  and  no  doubt  correctly;  for  if,  as  we  have 
seen,  the  obligation  may  be  obligatory  on  the  intestate,  in  oon« 
sequence  of  its  having  been  given  on  a  sufficient  consideration, 
though  executed  under  a  mistaken  conception  of  the  legal  effect 
of  the  warranty  contained  in  the  deed  of  conveyance,  it  would 
have  been  unquestionably  irregular  to  have  given  the  instruc- 
tion without  hypothecating  it  on  the  opinion  of  the  jury  on  the 
evidence  in  relation  to  the  consideration. 
Judgment  affirmed. 


Mont  JOY  v.  Holden. 

[LmxLL'i  Select  Oaies,  447.] 

Fasinxb's  Power  to  Sell  Goods. — Where  one  partner  sold  all  the  good« 
of  the  firm,  and,  against  the  will  of  his  copartner,  hroke  into  the  store 
with  the  purchaser  to  whom  he  delivered  the  goods,  it  was  held  that 
either  partner  had  a  right  to  sell  all  the  goods,  and  that»  unless  some  of 
them  had  been  destroyed,  trespass  wonld  not  lie  against  a  partner  at  the 
suit  of  a  copartner. 

Tbbspass.    The  opinion  states  the  case. 

Talbot,  for  the  plaintiflb. 

Bibb,  contra. 

By  CouBT.  This  was  an  action  of  trespass,  brought  in  the 
circuit  court  by  Holden,  to  recover  damages  against  Thomas 
and  Alvin  Montjoy  for  forcibly  entering  a  store-house  and 
taking  therefrom  a  quantity  of  merchandise  belonging  to  the 
firm  of  Holden  &  Montjoy.  The  trial  was  had  in  that  court  on 
the  general  issue,  and  a  verdict  for  two  thousand  one  hundred 
and  eighty  dollars  and  eighty  and  three  fourths  cents  found  for 
Holden,  and  judgment  entered  thereon  against  the  Montjoys. 
The  questions  made  in  this  court  involve  the  correctness  of 
the  opinions  given  by  the  circuit  court  on  motions  made  by  the 
Montjoys  for  instructions  to  the  jury. 

It  appears  from  the  evidence  contained  in  the  record,  that 
Thomas  Montjoy,  one  of  the  defendants  in  the  circuit  court,  and 
the  plaintiff,  Holden,  were  partners  in  trade  and  rightful  owners 
of  the  merchandise  for  which  the  damages  are  sought  to  be  re- 
covered in  this  case;  that  previous  to  the  alleged  trespass,  the 
partner  Montjoy  sold  the  merchandise  to  the  other  defendants 
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Alvin  Montjojy  and  others;  iBiid  that  without  the  assent  of  Hol- 
den,  and  against  his  will,  the  defendants  proetued  the  store- 
house to  be  broken  open,  caused  the  merchandise  to  be  inyoiced, 
and  refused  to  permit  Holden  to  enter  the  house  or  exercise 
any  control  over  the  goods;  but  there  was  no  evidence  conduc- 
ing to  show  that  any  part  of  the  goods  was  actually  destroyed. 

The  counsel  for  the  Montjoys  moved  the  court  to  instruct  the 
jury  that  the  value  of  the  goods  ought  not  to  furnish  any  cri- 
terion to  be  taken  into  consideration  in  assessing  damages,  but 
the  court  refused  to  give  the  instructions  asked,  and  instructed 
the  jury  that  the  plaintiff  could  not  recover  more  than  the  value 
of  the  moiety  of  the  goods. 

In  refusing  to  give  the  instructions  asked,  we  think  the  court 
erred.  Assuming  the  fact  to  be  that  the  goods  were  actually 
sold  by  the  partner,  Thomas  Montjoy,  before  the  alleged  tres- 
pass in  breaking  the  hoase,  it  is  impossible  to  perceive  how  the 
value  of  the  goods  can  form  any  legitimate  consideration  in 
assessing  damages.  As  partner,  either  of  the  firm  might  sell 
any  part  or  all  the  goods  belonging  to  the  concern,  and  after  a 
sale  by  either  the  right  of  property  passed  from  the  firm,  and  no 
member  of  it  could  thereafter  have  such  an  interest  in  the  goods 
as  to  authorize  the  recovery  of  damages  for  the  taking  or  de- 
taining them  by  any  other. 

But  if  it  be  said  that  whether  or  not  the  goods  were  in  fact 
sold  by  the  partner  Thomas  Montjoy,  was  a  question  proper  for 
the  decision  of  the  jury,  and  that  as  the  instructions  asked  were 
not  hypothecated  on  the  opinion  of  the  jury  as  to  that  fact,  it 
was  proper  in  the  court  to  refuse  the  instructions,  it  is  an- 
swered that  if  the  goods  were  not  sold,  the  defendant,  Thomas 
Montjoy,  must,  as  partner,  have  held  an  equal  interest  in  them 
with  the  plaintiff,  Holden,  and  cannot  have  been  liable  to  the 
action  of  Holden  for  the  taking  of  the  goods.  He  might,  per- 
haps, have  been  liable  if  the  goods  had  been  actually  destroyed, 
but  there  is  no  evidence  of  any  destruction,  and  it  is  well  set- 
tled that  unless  the  goods  held  in  common  be  actually  destroyed, 
an  action  of  trespass  or  trover  cannot  be  maintained  by  one 
tenant  in  common,  joint-tenant,  or  partner,  against  another:  1 
Ghitty  on  Pleading,  156;  Buller's  Nisi  Prius,  84,  86;  2  Saund. 
47,  f.  g.  note  1;  Wat.  Part.  148. 

But  it  was  contended  in  argument,  that  however  true  it  may 
be  that  one  partner  cannot  maintain  trespass  against  his  co- 
partner, any  one  of  the  partners  may  recover  of  a  stranger  for 
a  trespass  committed  on  the  partnership  goods,  unless  the 
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failure  to  unite  all  the  firm  in  the  action,  is  taken  advantage  of 
by  a  plea  in  abatement,  and  as  there  is  no  plea  in  abatement  in 
this  case^  and  the  action  is  brought  against  Alyin  Montjo j,  who 
was  no  partner,  it  was  insisted  the  plaintiff,  Holden,  is  entitled 
to  fecoTer  the  moiety  of  the  goods.  It  should,  however,  be 
recollected  that  the  partner,  Thomas  Montjoy,  is  a  co-defendant 
with  Alvin  Montjoy,  and  damages  are  sought  to  be  recoTered 
for  a  taking  by  the  defendants  jointly;  and  as  from  the  nature 
of  Thomas  Montjoy's  right  and  interest  in  the  goods,  no  tres- 
pass can  haye  been  committed  by  him  in  taking  them,  the  co- 
operation of  Alyin  in  that  taking,  cannot  change  the  character 
of  the  act  from  what  it  would  haye  been  if  the  taking  had  been 
by  Thomas  only. 
Judgment  reyersed. 


Moore  v.  Skidmore. 

[LOTBLL't  SBLBOK  OmMEM,  468.] 

Brmano  Pxbiouuhg^  whin  Dknied.— If  the  party  itrnking  the  epeoilie 
exeeotion  of  a  contnct»  hat  been  in  default  without  ezooae^  ohanoety 
will  not  make  oompeneation  to  the  opposite  party,  and  then  decree  a 
■peciflc  execution. 

Bill  in  equity.    The  opinion  states  the  case. 

Bdrdin^  for  the  appellant. 

Criltenden,  canira. 

By  CouBT.  On  the  seyenteenth  day  of  October,  1809,  James 
Skidmore  and  Andrew  Feland  entered  into  articles  of  agree- 
ment, in  which  Skidmore  engaged  to  build  a  good  oyershot 
mill  for  Feland,  on  Pettit's  Oap  branch,  completely  finished  in 
a  good,  workman-like  manner,  and  to  be  made  to  grind  equal 
to  any  other  mill  whatsoeyer,  on  such  a  stream  as  that  is;  and 
the  mill  was  to  be  finished  on  the  first  day  of  December  next 
ensuing;  and  if  the  parties  could  not  agree  on  the  prices,  they 
were  to  abide  by  the  judgment  of  James  Stone  and  Patrick 
Hite.  Feland  was  to  let  Skidmore  haye  a  certain  tract  of  land 
on  Oreen  riyer,  containing  seyenty-fiye  acres,  more  or  less,  at 
the  price  of  one  hundred  pounds,  to  be  paid  for  in  the  price  of 
the  mill  and  other  carpenter's  work  to  be  done  on  Feland's 
farm,  yalued  by  the  same  men,  and  the  balance,  if  any,  in  good 
trade;  and  Feland  was  to  make  to  Skidmore  a  good  title  in  fee- 
simple  for  the  land.  Skidmore  went  on  to  do  part  of  the  labor 
on  the  mill,  but  did  not  complete  it;  and  also  some  oaipenter's 
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work  on  a  building  of  Feland's,  which  was  not  completed. 
Feland  put  Skidmore  into  possession  of  the  land,  or  allowed 
him  to  receive  the  rents,  shortly  after  the  contract.  Feland  de- 
clined his  mill  ultimately,  and  in  the  year  1814,  sold  and  con- 
veyed the  land  to  George  Moore,  who  had  knowledge  of  Skid- 
more's  contract^  and  who,  forthwith  by  warrant  of  forcible 
detainer,  evicted  Skidmore,  who  then  filed  his  bill  against 
Moore  and  Feland,  claiming  a  specific  execution  of  his  con- 
tract, and  a  conveyance  against  Moore.  He  charges  that  he 
complied  with  his  part  of  the  contract,  as  far  as  was  praoticaUe, 
and  performed  much  of  the  labor,  taking  the  timber  from  the 
stump,  and  would  have  finished  the  mill  if  he  had  been  per- 
mitted by  the  defendant,  Feland,  whom  he  required  frequently 
to  get  ready  and  make  preparations,  necessary  on  his  part,  to 
complete  the  work,  and  that  Feland  as  frequently  postponed  it; 
that  he  waited  two  or  three  years  under  assurances  that  Feland 
would  get  ready,  but  he  always  failed;  that  the  carpenter's  work 
and  mill,  so  &r  as  he  progressed  was  worth  one  hundred 
pounds  and  more.  He  alleges  he  did  do  all  the  work  about  it 
which  could  be  done  until  the  defendant,  Feland,  prepared  for 
the  erection  and  organization  of  the  machinery,  which  Feland 
failed  to  do,  until  the  sale  to  Moore.  He  avers,  he  was  always 
and  still  is  ready  to  complete  the  work,  and  that  he  had  pressed 
Feland  to  get  ready  in  vain. 

Moore  and  Feland  answered  the  bill,  and  contend  that  the 
failure  in  building  the  mill  was  on  the  part  of  the  complainant, 
and  deny  the  failure  on  the  part  of  Feland  and  the  readiness  of 
the  complainant,  or  that  he  did  do  what  he  could.  Feland  de- 
nies that  he  was  bound  by  the  writing  to  do  any  part,  and 
alleges,  that  by  the  terms  of  the  writing  Skidmore  was  to  do 
all.  The  court  below  decreed  that  Moore  should  convey  the 
land;  but  first,  to  ascertain  whether  it  was  paid  for,  impaneled 
a  jury  to  value  the  work  done.  The  jury  assessed  the  value 
somewhat  less  than  one  hundred  pounds.  This  deficit  was 
agreed  to  be  paid  to  Feland  before  the  conveyance  was  made. 
From  this  decree  Moore  and  Feland  have  appealed  to  this 
court. 

The  attention  of  the  parties  has  been  much  drawn  in  the 
preparation  of  this  cause,  to  the  construction  of  the  contract; 
the  appellee  contending  and  attempting  to  prove  that  by  their 
agreement,  by  the  construction  of  millwrights  and  the  custom 
of  the  countiy,  Feland  was  to  do  the  part  of  an  employer  of  a 
millwright,  such  as  making  the  dam,  digging  the  race,  furnish^ 
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ing  the  timber,  hauling  it  to  the  ground^  and  doing  the  stone 
▼orky  digging  and  building,  leading  the  appellee  to  do  only 
that  part  which  required  the  akill  of  the  millwright  to  pexfbrm, 
and  the  appellants  contending  against  and  disproTing  this  con- 
struction. 

In  deciding  this  cause,  we  will  first  consider  the  contract  ac- 
cording to  the  construction  given  to  it  by  the  appellee;  for  if 
he  had  not  complied  with  it,  when  construed  in  his  own  way,  he 
will  not  be  entitled  to  relief,  and  there  will  be  no  necessity  of 
deciding  what  its  true  legal  construction  is.  There  is  no  pre- 
tention that  there  was  a  mistake  made  in  drawing  this  article, 
as  to  the  date  when  Skidmore  was  to  have  the  work  completed. 
This  matter  is  neither  alleged  in  the  pleadings  nor  obviated  by 
proof,  but  it  requires  the  work  to  be  completed  by  the  first  day 
of  December  next  ensuing  the  date,  which  allowed  only  forty 
days  for  the  completion  of  the  work.  This  seems  too  short  a 
time,  and  the  parties  appear,  in  fact,  to  have  turned  their  eyes 
to  the  ensuing  year  for  the  performance  of  the  labor,  so  that  it 
is  probable  that  the  first  day  of  December,  1810,  was  intended. 
We  will  consider  the  contract  as  to  this  date,  which  is  as  liberal 
as  the  appellee  can  ask,  and  then  inquire  whether  he  will  be 
entitied  to  any  relief. 

Giving  all  this  latitude  to  the  appellee,  he  has  failed  to  prove 
that  the  appellant,  Feland,  failed  to  board  him  or  his  hands,  to 
furnish  timber  or  materials,  or  that  there  was  either  the  want  of 
dam,  race,  or  building,  before  the  work  proceeded  further,  or 
that  he  had  to  cease  work  for  the  want  of  these  preparations  on 
the  part  of  his  employer,  or  that  he  urged  Feland  to  get  his 
part  ready  at  any  time  previous  to  the  first  of  December,  1810. 
On  the  contrary,  it  is  shown  in  proof,  that  Feland  hurried 
the  preparations  on  his  own  part,  that  he  furnished  a  shop  for 
the  appellee  to  work  in,  who  therein  did  the  work  of  others; 
and  the  proof  is  clear,  that  all  the  millwright  work  on  the  mill 
was  not  done,  which  could  have  been  performed  without  further 
preparation  and  labor  on  the  part  of  Feland;  and,  indeed,  it  was 
not  until  during  the  year  1811  or  1812,  that  the  appellee  made 
a  show  of  urgency  and  readiness  to  go  on  with  the  work,  by  de- 
manding of  Feland  to  get  ready  and  allow  him  to  go  on  with 
the  work.  About  this  time,  or  afterwards,  Feland  declined 
prosecuting  further  the  building  of  a  mill. 

It  is  often  asserted  by  chancellors,  that  specific  execution  of 
contracts  by  decree,  is  a  matter  of  sound  discretion,  and  not  a 
matter  of  right.    Parties  reaUy  entitied  to  redress,  will  not 
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always  obtain  specific  relief,  but  will  frequently  be  left  to  their 
remedy  at  law  upon  their  contract,  where  they  can  receive  com- 
pensation in  damages,  with  proper  abatement  for  their  own  de- 
falcations. It  will  readily  be  admitted,  that  equity  will  fie- 
quently  accept  an  offer  or  tender  of  performance  made  in  good 
faith  for  performance  itself,  and  that  efforts  to  fulfill  the  part 
of  the  party  seeking  specific  relief,  extended  as  far  as  practicable 
for  him  to  go,  and  he  cannot  go  further,  owing  to  the  conduct 
of  his  adversary,  will  be  admitted  in  lien  of  strict  performance, 
and  thereupon,  a  decree  specifically  enforcing  the  stipulations, 
may  be  based. 

But  at  the  same  time,  this  tender  and  these  efforts  must  not 
be  colorable  but  real;  not  presented  out  of  time,  but  at  £he 
period  prescribed  in  the  contract;  and  the  party  relying  on 
them  ought  to  be  held  to  show,  that  he  really  extended  hia 
efforts  as  far  as  he  was  capable  of  doing,  until  obstructed  bj 
the  conduct  of  the  opposite  side.  It  will  not  do  to  present  ap- 
pearances only,  without  reality;  to  commence  and  not  to  go  to 
the  extent,  and  leave  part  within  his  power  to  be  perfonned, 
incomplete.  Such  conduct  is  justly  termed  in  equity,  trifling 
with  the  contract,  and  the  party  guilty  is  not  entitled  to  specific 
relief.  A  court  of  law,  in  case  of  dependent  covenants  and  pre- 
cedent conditions,  will  permit  an  action  to  lie  on  part  perform- 
ance of  the  plaintiff;  but  that  court  has  it  in  its  power,  to  pre- 
vent a  compensation  in  damages  commensurate  with  the  counter 
benefit.  On  the  contrary,  specific  relief  in  chanceiy,  goes  for 
the  entire  redress,  and  if  the  party  seeking  it  has  fdled  on  his 
part,  without  an  excuse,  chancery  will  seldom  make  up  to  the 
opposite  side,  a  compensation  in  damages  for  the  defalcations  of 
the  complaining  party,  and  compel  the  other  side  to  accept  it 
in  lieu  of  what  he  ought  to  have  had.  This  is  virtually  new 
modeling,  and  substantially  altering  the  stipulations  of  the 
parties,  which  the  chancellor  possesses  no  power  to  do. 

These  principles  apply  emphatically  to  the  case  of  the  com- 
plainant in  this  instance,  and  decide  the  right  of  specific  relief 
against  him.  The  facts  show  that  he  had  done  something  of 
some  value;  but  not  all  he  should  or  might  have  done,  and  for 
what  he  has  done,  he  ought  to  be  left  to  his  action  at  law  for  an 
equivalent. 

Decree  reversed  and  bill  dismissed,  without  prejudice  to  aa 
action  of  law. 

Se9  JlicKean  v.  Seed,  and  noti^  tuUe,  818. 


Dec.  1821.1  Downs  v.  Quables.  837 

Downs  v.  QuiiRLES. 

[Lutbll'i  Sblxot  Cambm,  48I.J 

Monet  Paid  os  a  GAacnro  Considebation  cannot  be  rooovend  ia  equity 
on  the  gronnd  merely  that  it  was  lost  by  gaming. 

Bill  in  equity.     The  opinion  states  the  case. 

Wickliffe^  for  the  appellant. 

CriUenden,  for  the  appellees. 

By  CouBT.  In  this  case  the  plaintiff  in  error  filed  his  bill, 
fitating  that  at  sundry  times  and  places,  he  was  induced  to  play 
at  cards  with  the  defendant  Quarles,  until  the  amount  won  by 
Quarles  was  six  hundred  dollars,  for  which  sum  Quarles  after- 
wards drew  an  order  in  favor  of  the  other  defendant,  who  knew 
the  consideration  was  for  gaming,  and  he  accepted  and  paid 
the  order.  He  prays  a  decree  for  the  restoration  of  the 
money.  The  defendants  demurred,  and  the  court  sustained 
the  demurrer  and  dismissed  the  bill,  to  reyerse  which  decision 
this  writ  of  error  is  brought. 

The  plaintiff  states  that  the  gaming  was  known  to  the  defend* 
ants  only,  and  prays  a  discoTery.  One  of  the  grounds  relied  on 
in  the  court  below  was,  that  the  bill  ought  to  haye  brought  in 
ihe  nature  of  a  qui  tarn  action.  It  must  be  at  once  conceded 
that  the  complainant  has  not  brought  himself  within  the  pro- 
visions of  the  act  entitled  "  An  act  to  reduce  into  one  the  sev- 
eral acts  to  prevent  unlawful  gaming:"  2  Lit.  104;  1  Dig.  633;  he 
has  not  brought  his  bill  within  three  months  from  the  time  of 
gaining  or  payment;  nor  does  he  pretend  that  the  money  was 
won  in  twenty-four  hours.  But  we  conceive  it  is  equally  clear 
that  the  case  does  not  come  within  the  provisions  of  the  act  en- 
titled "An  act  more  effectually  to  suppress  the  practice  of 
gambling  and  duelling:"  2  Lit.  484;  1  Dig.  635;  for  that  act, 
we  conceive,  only  embraces  in  its  provisions  money  staked  or 
betted,  and  actually  exhibited  or  paid  at  the  time  and  place  of 
play,  and  not  cases  where  persons  have  played  upon  credit,  and 
made  a  gaming  contract,  such  as  this,  to  be  performed  after- 
wards. Such  cases  are  left  to  be  governed  by  other  principles; 
and  this  case  resolves  itself  into  the  simple  inquiry,  whether 
equity  will  direct  money  to  be  restored  which  has  been  paid  on 
a  gaming  contract,  to  recover  which  the  statutes  afford  no  rem- 
edy. At  common  law  wagers  were  admitted  into  the  class  of 
▼alid  contracts,  for  the  enforcement  of  which  remedies  were 
allowed.     Anterior  to  any  legislation  on  the  subject,  chanceij 
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watched  such  engagements  with  a  jealous  eye,  and  would 
frequently  lay  hold  of  a  slight  circumstance  to  set  them  aside,, 
such  as  the  enormity  of  the  demand  from  which  imposition 
would  be  presumed,  or  that  fact  that  the  sum  lost  or  won  was 
beyond  the  estate  and  degree  of  the  parties,  would  frequently 
induce  the  chancellor  to  interfere.  All  such  decrees,  however,, 
treated  these  contracts  as  valid,  and  vacated  them  only  when 
they  were  unfairly  or  oppressively  made.  Since  the  passage  of 
the  statutes  of  Virginia  and  this  country  upon  the  subject,  all 
such  contracts  are  treated  as  they  ought  to  be,  and  are  placed 
upon  the  grade  of  base  contracts,  infected  with  a  turpitude  of 
consideration,  and  are  declared  void.  Hence  equity  has  fre- 
quently set  them  aside  when  they  were  executory  only,  and  haa 
perpetually  enjoined  judgments  founded  upon  securities  giveu 
on  such  consideration,  as  in  the  cases  of  Bucbner  v.  Smiih,  1 
Wash.  299,  889  [1  Am.  Dec.  463];  2  Hen.  &  M.  80;  Davidaort 
V.  Oivens,  2  Bibb,  200  [4  Am.  Dec.  695];  Clay  v.  Fry,  31  Id. 
248  [6  Am.  Dec.  649],  and  the  cases  there  cited. 

We  have,  however,  in  the  researches  which  we  have  made  oa 
this  subject,  been  imable  to  discover  any  case  except  that  of 
Bawden  v.  ShadtveU,  Amb.  269,  where  money,  since  the  statutes- 
of  Great  Britain  declaring  such  contract  illegal,  has  been  de- 
creed by  the  chancellor  to  be  refunded.  In  that  case  there  is  & 
reliance  placed  upon  the  circumstances  of  the  parties,  the  im- 
prudence of  the  transaction  and  enormity  of  the  demand.  The 
chancellor  there  appears  to  treat  it  as  a  contract  which  would 
not  have  been  set  aside,  if  fair,  and  to  have  resorted  to  the  an- 
cient reasons  for  interfering.  Besides,  there  the  contract  waa 
only  partially  fulfilled  and  relief  was  required  against  the  resi- 
due not  performed,  and  the  chancellor  treating  it  as  an  entire^ 
thing,  decreed  that  part  which  had  been  paid  to  be  refunded. 
In  these  features  that  case  di£Eered  from  the  present,  and  it  ia 
hard  to  extract  from  it  a  principle  which  would  authorize  a  re- 
funding in  all  cases.  We  are  unwilling,  from  one  precedent  so 
ambiguous,  to  establish  a  rule  that  would  permit  the  gamester 
in  the  hour  of  repentance  to  regain  what  he  had  improvidently 
and  viciously  lost.  It  is  a  general  principle,  applicable  both  ia 
chancery  and  at  law,  that  when  two  unite  in  making  an  illegal 
and  immoral  contract,  neither  shall  have  the  remedy  to  enforce 
it,  and  if  either  fulfill,  the  other  shall  not  recover  back  the 
money  paid  on  such  a  base  aud  illegal  consideration,  according 
to  the  maxim  in  pari  delicio  potior  est  condilio  defendentis.  It  is 
indubitably  politic  and  wise  to  give  the  statutes  agaiost  gaming 
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that  construotion  which  would  best  suppress  the  mischief .  But 
the  distresses  of  a  ruined  gamester,  standing  as  a  monument  of 
hisfoUjy  maj  do  as  much  to  restrain  the  practice,  as  the  Texa- 
tion  of  his  copartner  in  guilt  could,  arising  from  his  being  com- 
pelled to  disgorge  his  ill-gotten  wealth.  The  former  by  his 
success  might  be  encouraged  to  renew  his  excesses,  while  the 
latter  would  not  be  certainly  reformed  by  being  compelled  to 
restore  what  he  had  gotten  without  consideration.  Where  two, 
therefore,  in  equal  guilt  have  agreed  to  game,  as  the  plaintiff 
and  defendant  appear  to  haye  done,  the  chancellor  or  court  of 
common  law,  ought  not  to  interfere  between  them,  further  thai^ 
to  allow  the  possessor  of  the  iniquitous  gains  to  retain  what  h* 
holds  and  to  inflict  the  appropriate  penalties  for  Tiolatang  the 
laws  of  society  provided  by  the  statutes  themselTes. 
Decree  afBirmed. 


Bt  the  GoacMOV  La.w,  Waobbs  made  in  respect  to  matten  not  affMtiiig  the 
feelingB,  interest  or  character  of  third  persons,  or  the  pnblio  peace,  or  good 
morals  or  public  policy,  are  valid  and  can  be  enforced.  Bat  if  the  wager  in- 
volves a  breach  of  the  peace,  or  tends  to  a  breach  of  the  peace,  or  is  calculated 
to  'woond  the  feeUngs  or  affect  the  interest,  or  character  of  third  persons  or 
is  in  relation  to  a  matter  which  is  eofUra  bonoa  mores,  or  is  against  pnUio 
policy,  it  is  illegal  and  void,  and  no  action  in  affirmance  of  the  contract  can 
be  maintained;  Johngton  v.  JRuMeU,  37  CaL  670;  Wheeler  v.  Spencer,  15  Conn. 
28;  Windiester  v.  NuUer,  52  N.  H.  571.  The  common  law  interpretation  of 
betting  contracts  is  now  altered  by  statutes  in  England  and  in  this  country 
ts  well  as  by  judicial  decision  in  many  of  the  states:  2  Parsons  on  Con- 
tracts, sec.  755,  the  courts  inclining  to  regard  all  wagering  contracts  as 
tainted  with  inmiorality  and  as  illegal 

AcnoKS  ON  Wagebs. — It  is  the  universally  accepted  doctrine  that  no  ac- 
tion in  affirmance  of  an  illegal  wager  can  be  maintained,  but  that  actions 
which  proceed  upon  a  disaffirmance  of  the  contract  as  iUegal  and  void  may 
be  sustained  while  the  contract  remains  executory.  Under  the  English  de- 
cisions, which  have  been  followed  in  most  of  the  United  States  the  contract 
is  considered  executory  until  the  money  depending  upon  the  result  of  tlui 
wager  has  been  actually  paid  to  the  winner.  In  accordance  with  this  view, 
where  the  articles  wagered  are  placed  in  the  hands  of  a  stakeholder  the  de- 
termination of  the  event,  does  not  execute  the  contract,  and  an  action  on  tha 
part  of  the  loser  will  lie  to  recover  what  he  has  deposited  with  the  stake- 
holder. The  rule  extracted  from  the  cases  is,  as  expressed  in  WlieeUr  ▼• 
Spencer,  15  Conn.  27:  "That  money  received  by  a  third  person  not  a  party 
to  an  illegal  transaction  may  be  recovered  back  before  it  is  paid  over  as 
money  had  and  received  to  the  plaintiff's  use,  and  that  where  an  illegal 
wager  has  been  laid,  either  party  may  notify  the  stake-holder  not  to  pay  it 
over  to  the  winner,  and  recover  back  tiie  amount  of  his  stake,  and  it  is  wholly 
immaterial  whether  the  event  upon  which  the  money  was  staked  has  or  haa 
not  happened  when  the  party  chooses  to  recall  it."  This  principle  is  ap- 
proved in  Hale  v.  Sherwood,  40  Conn.  332,  and  is  adopted  in  the  slates 
represented  by  the  following  decisions:  Conner  v.  Raglaml^  15  B.  Hon.  634; 
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HiOchinga  ▼.  f!tUweU,  18  Id.  776;  Stacy  ▼.  Fobs,  19  Me.  835;  Honae  y.  Me- 
Kenny,  46  Id.  94;  Perkhu  ▼.  Eaton,  3  N.  H.  152;  ConkUn  y.  Conway,  18  Penn. 
St  de9;  Jacobs  y.  Walton,  1  Harr.  496;  Moore  y.  7Vt>])pe,  20  N.  J.  L.  263; 
Huncke  y.  Francis,  27  Id.  55;  6^tupAi»  y.  Crozer,  30  Id.  257;  /my  y.  Phifer, 
11  Ala.  535;  A\ford  y.  ^urlre,  21  Ga.  46;  Shanwm  y.  £aifm«r,  10  Iowa,  210; 
Perkins  y.  jETj^cf^,  6  Yerger,  228;  Bledsoe  y.  ThompsoTi,  6  Rich.  44;  Burroughs 
y.  ^tt<  13  Ind.  178;  Wilkinson  y.  Tousley,  16Hixm.  299;  2  Paraona  on  Ckmt 
626. 

In  Johnston  v.  BusseU,  ST  CaL  670,  whis  rale  is  not  recognized  as  the  tme 
rule  upon  the  subject,  in  the  absence  of  any  statutory  proyision,  and  it  ia 
there  held  that  the  courts  wiU  not  interfere  to  enable  a  party  to  reooyer  the 
amount  of  his  stake  from  the  stake-holder  after  the  eyent  has  settled  how 
the  bet  is  to  be  determined,  and  before  the  payment  oyer  to  the  winner. 
"  Ko  obstacle  should  be  thrown  in  the  way  of  their  repentance,  and  if  they 
retract  before  the  bet  has  been  decided,  their  money  ought  to  be  returned  to 
them.  But  persons  who  allow  their  stakes  to  remain  until  after  the  bet  haa 
been  decided,  and  the  result  has  become  generally  known,  are  entitled  to  no 
auch  consideration:*'  Per  Sanderson,  J.,  following  the  reasoning  of  Tatea  y. 
Foot,  12  Johns.  1.  The  decision  in  37  CaL  670,  is  in  harmony  with  the  aab- 
cequent  case  of  HiU  y.  Kidd,  43  Id.  615. 


Metcalfe  v.  Conner, 

[Lirrxix's  Sklbot  Oasu,  497.] 

€k)NiiBSSiON8  ov  CoKSFiRATORs. — The  fact  of  conspiracy  cannot  be  established 
by  the  confessions  of  one  that  others  had  conspired  with  him;  bat  when 
the  conspiracy  is  proyed  by  other  eyidence,  the  confessions  of  one  of  tha 
conspirators  will  be  admissible  against  the  others. 

Wbtt  of  error.     The  opinion  states  the  case. 

CriUenden,  for  the  plaintiffs. 

Sharp,  contra. 

"By  Ooart,  Botle,  0.  J.  This  is  a  writ  of  error  proeeoated  by 
the  defendants  to  a  judgment  for  the  plaintiff,  in  an  action  of 
trespass,  for  an  assault  and  battery  alleged  to  have  been  com« 
mitted  upon  the  plaintiff  Ann,  the  wife  of  the  other  plaintiff. 
We  are  of  opinion  that  the  cirouit  court  erred  in  refusing  to 
instruct  the  jury,  at  the  instance  of  the  defendants,  to  find  for 
all  of  them,  except  the  defendant  Metcalfe.  He  is  the  only  one 
of  tlie  defendants  proyed  to  haye  touched  the  plaintiff  Ann;  and 
against  the  other  defendants  there  is  no  eyidence  conducing  in 
the  slightest  degree  to  proye  them  guilty  of  committing  any 
assault  or  battery  upon  her,  or  of  any  intention  to  do  so.  It  ia 
true  that  it  was  proved  that  the  other  defendants  confessed  that 
they  were  at  the  house  of  Conner  when  the  assault  and  battery 
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charged  is  alleged  to  have  been  committed;  and  it  was  also 
proved  that  Metcalfe  confessed  that  he  and  the  other  defend- 
ants had  gone  there  for  the  purpose  of  taking  from  Conner,  by 
force,  an  idiot  boj  whom  he  had  in  his  custody.  But  the  cir- 
cumstance of  the  other  defendants  being  at  Conner's  house,  is 
no  evidence  that  they  were  there  for  an  unlawful  purpose;  nor 
can  it,  of  itself ,  be  sufficient  to  render  them  responsible  for  any 
act  done  by  Metcalfe  in  which  they  did  not  participate;  and  the 
confessions  of  Metcalfe  are  certainly  not  legitimate  evidence 
against  the  others,  to  prove  the  unlawful  purpose  with  which 
they  went  to  Conner's,  and  thereby  to  charge  them  with  the 
consequences  of  his  acts.  Where  several  agree  or  conspire  to 
commit  a  trespass,  or  for  any  other  unlawful  purpose,  they  will 
no  doubt  all  be  liable  for  the  act  of  any  one  of  them  done  in 
execution  of  the  unlawful  purpose;  and  when  the  agreement  or 
conspiracy  is  first  proved  by  other  evidence,  the  confessions  of 
one  of  them  will  be  admissible  evidence  against  the  others. 

But  it  is  well  settled  that  the  confessions  of  one  person  can- 
not be  admitted  against  others  to  prove  that  they  had  conspired 
with  him  for  an  unlawful  purpose. 

The  judgment  must,  therefore,  be  reversed  with  costs,  and 
the  cause  remanded,  that  the  verdict  may  be  set  aside  and  a 
new  trial  had,  not  inconsistent  with  this  opinion. 

On  the  eleventh  of  December,  the  following  additional  opin- 
ion was  delivered  by  Botle,  C.  J.: 

In  the  opinion  delivered  in  this  case  it  is  admitted,  where  sev- 
eral have  agreed  or  conspired  to  commit  a  trespass  or  othez 
unlawful  act,  that  the  confessions  of  one  of  them  are  evidence 
against  the  others,  the  agreement  or  conspiracy  being  first 
proved  by  other  testimony;  but,  upon  further  reflection,  we  are 
convinced  that  this  position,  unless  it  be  understood  with  great 
restrictions,  is  not  correct.  Any  declarations  by  one  of  the  party 
at  the  time  of  committing  the  unlawful  act,  are,  no  doubt,  not 
only  evidence  against  himself,  but,  as  being  a  part  of  the  rei 
gestcB,  and  tending  to  determine  the  quality  of  the  act,  are  also 
evidence  against  the  rest  of  the  party,  who  are  equally  as  re- 
sponsible as  if  they  had  themselves  done  the  act.  But  what 
one  of  the  party  may  have  been  heard  to  say  at  any  other  time, 
as  to  the  share  which  others  had  in  the  transaction,  or  as  to  the 
object  of  the  conspiracy,  cannot  be  admitted  as  evidence  to 
affect  them,  for  it  has  been  solemnly  decided  that  a  confession 
is  evidence  only  against  the  person  himself  who  makes  the  con* 
fession,  and  not  against  others:  Phillips'  Evidence,  73-4. 
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This  explanation  cannot  affect  the  resolt  of  the  former  opin- 
ion, but  we  have  thought  proper  to  make  it,  lest  the  opinion  as 
it  stood  might  haye  misled  the  parties  on  the  trial  to  be  had  in 
the  circuit  court. 


HOLLEY  V.  HOLLBY. 

[LaZBLL'l  SSLBOT  OaMSM,  605.] 

Ok  a  Final  Bill,  an  action  for  the  Bum  aotoally  dne  may  be  maintained 

without  any  reference  to  the  penalty. 
•Judicial  Notiob  Must  bb  Taken  of  the  laws  of  a  mother  state  wbidh  were 

in  ezistenoe  at  the  time  of  the  separation  from  such  state. 
Thr  Ratb  or  Ihtjebbst  is  governed  by  the  leas  lod  eontrctetuB, 
Laws  or  Other  States  are  matters  of  fact  to  be  proved*  in  aooonilanoe  with 

which  the  rate  of  interest  shocdd  be  f  oond.    The  oonrt  osnnot  jodidaDy 

find  the  rate  of  interest  of  another  state. 

1>EBT.    The  opinion  states  the  case. 

'CriUenden,  for  the  appellant. 
WvMiffe^  contra. 

By  CouBT.  This  was  an  action  of  debt  founded  on  the  fol- 
lowing note; 

''  Fairfax  county,  8ct.  I,  John  Holley,  of  the  state  of  Een« 
tucky,  in  nine  months  after  date,  promise  and  oblige  myself, 
my  heirs,  executors,  etc.,  to  pay,  or  cause  to  be  paid,  unto 
Henry  S.  HoUey,  of  the  county  aforesaid,  or  to  the  heirs,  etc., 
of  the  said  Henry  S.  Holley,  the  just  and  full  sum  of  five  hun- 
dred and  fifty  dollars,  current  money  of  Virginia,  it  being  for 
Talue  received,  with  legal  interest  thereon;  for  the  performance 
of  which  I  bind  myself,  my  heirs,  etc.,  in  the  penal  sum  of  one 
thousand  dollars  like  money,  as  witness  my  hand  and  seal,  this 
first  day  of  October,  in  the  year  1807.    Signed,  John  Holley." 

Of  this  note  oyer  was  craved  and  given,  and  the  defendant 
l)elow  demurred,  and  the  court  below  overruled  that  demurrer. 

We  discover  no  plausible  ground  for  the  demurrer,  except 
that  the  plaintiff  in  his  declaration  has  not  declared  for  the 
j>enELlty  but  for  the  sum  really  due,  and  takes  no  notice  to  the 
penal  part,  nor  does  he  recite  it  in  any  part  of  his  declaration. 
The  only  question  then  presented,  is,  can  an  action  be  brought  for 
the  real  sum  due,  or  must  it  be  brought  for  the  penalty?  This 
is  not  a  bond  with  a  condition  to  pay  a  lesser  sum,  but  a  penal 
bill  containing  direct  and  express  stipulations  to  pay  the  lesser 
«ium,  and  that  reasoning  must  be  technical  indeed,  that  would 
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proye  that  the  plaintiff  could  not  declare  for  this  stipulated 
Bum  and  waiye  the  greater,  which  is  inserted  bj  way  of  security 
only,  that  he  should  not  be  allowed  to  go  for  the  whole  amount 
which  he  can  recover  as  the  law  now  is.  Anciently,  on  a  bond 
with  a  condition,  his  recovery  was  of  the  penalty  only,  and  to 
be  relieved  from  it,  and  to  compel  the  plaintiff  to  accept  less, 
lie  must  go  into  equity.  Now,  by  statute,  the  judgment  itself 
at  law,  is  entered  to  be  discharged  by  the  payment  of  principal 
and  interest.  But  even  while  the  rigid  rule  prevailed  with  re- 
gard to  bonds  with  a  penalty  conditioned  to  pay  a  lesser  sum, 
we  have  not  been  able  to  discover  any  case  which  compelled 
the  plaintiff  to  go  for  the  penalty  in  a  penal  bill.  It  is  said  that 
lie  may,  on  such  a  bill,  declare  for  the  payment  of  the  money 
on  a  certain  day  with  a  nomine  pcmw  for  the  payment,  and  after- 
wards declare  in  the  same  declaration  for  the  nomine  pomoB: 
1  Morgan's  Y.  M.  213;  Cro.  Eliz.  771.  This  doctrine  shows 
that  he  might  declare  for  one  or  the  other,  or  both,  in  the  same 
declaration,  and  it  may  be  considered  as  decisive  of  this  ques- 
tion. 

The  next  error  assigned,  questions  the  judgment  of  the 
court  as  to  interest.  A  jury  after  the  demurrer  was  overruled, 
was  sworn  to  inquire  of  damages,  who  found  one  cent,  and  the 
eourt  rendered  the  judgment  for  interest  after  the  rate  of  six 
per  cent,  per  annum  until  paid.  This  judgment  conforms  to 
the  practice  under  our  statutes  with  regard  to  interest  on  do- 
mestic notes,  but  ought  this  note  or  obligation  to  be  taken  as 
one  executed  in  Kentucky  ?  If  it  cannot,  could  the  court  give 
judgment  for  the  interest  as  matter  of  law  ? 

It  is  true  the  plaintiff  alleges  that  this  note  was  executed  in 
Fairfax  county,  to  wit,  at  the  circuit  and  county  aforesaid;  but 
the  note  itself  not  only  expresses  the  county  of  Fairfax,  and 
that  the  plaintiff  is  resident  there,  but  it  also  calls  for  current 
money  of  Virginia.  Although  the  currency  of  Virginia,  when 
named  in  dollars,  is,  by  the  acts  of  congress,  the  currency 
of  every  other  state,  yet  the  naming  of  Virginia,  together 
with  the  PftTniwg  of  the  county,  seems  to  show  that  the  note  was 
executed  there.  We  are  bound  judicially  to  know  the  laws  of 
Vii^ginia,  of  a  general  nature,  which  were  in  force  at  the  time  of 
the  separation.  Whether,  howevet,  we  are  bound  to  notice  the 
laws  of  Virginia  establishing  a  county  because  it  is  of  a  local 
nature,  is  a  question  of  more  doubt,  and  which  we  have  not 
deemed  it  necessary  now  to  decide,  for  certain  it  is  we  are 
bound  to  notice  the  laws  of  this  state  establishing  counties,  and 
among  them  all  there  is  not  one  named  Fairfax. 
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This  is  conclusive  to  show  that  here  was  not  the  place  of  the 
execution  of  the  note,  and  raises  a  very  strong  presumption  that 
Fairfax  is  in  Virginia,  the  place  named  in  the  note.  Thus  we 
arrive  at  the  same  conclusion,  of  the  local  situation  of  Fairfax  as 
matter  of  f  act»  as  we  might  be  compelled  to  adopt  as  matter  of 
law,  and  we  are  satisfied  that  this  must  be  taken  as  a  contract 
executed  in  Fairfax  county,  in  Virginia.  The  principle  that  the 
lex  lod  contractus  must  govern  the  contract  itself,  and,  of 
course,  that  the  law  of  that  state  must  govern  the  rate  of  inter- 
est, as  a  matter  of  right,  although  the  remedy  is  here,  is  too  well 
known  to  admit  of  controvert;  of  course  the  interest  due  on 
this  note  must  be  tested  by  the  laws  of  Virginia  regulating  thai 
subject,  in  force  in  1807.  These  laws,  if  adopted  since  the  sep- 
aration,  must  be  taken  as  matter  of  fact,  to  be  proved  on  the 
trial,  and  by  them  the  juiy  ought  to  have  found  the  rate  of  in- 
terest, and  the  court  could  not,  judicially,  fix  the  rate,  as  it  has 
done  in  this  instance. 

It  may  be  said  that  as  we  are  bound  to  notice  the  laws  of 
Virginia  in  force  at  the  separation,  and  the  law  then  regulating 
interest  was  five  per  cent,  per  annum,  we  ought  to  presume 
that  the  same  law  was  in  force  until  its  repeal  was  shown,  and» 
therefore,  that  we  ought,  in  correcting  this  judgment,  to  direct 
it  to  be  entered  at  the  rate  of  five  per  cent.  We  have  not 
thought  it  necessary  to  decide  whether  the  premises  are  sound 
from  which  this  conclusion  is  drawn,  for  admitting  that  we 
ought  to  presume  that  the  same  laws  are  now  in  force  in  Vir- 
ginia which  were  at  the  separation,  unless  the  contraiy  appears, 
yet  we  well  know  that  the  plaintiff  below  was  at  liberty  to  show 
that  the.  late  of  interest  had  been  increased,  and  the  defendant 
that  it  had  been  reduced  to  nothing  since  that  period,  or  in  the 
year  1807,  and  we  are  not  told  what  evidence  was  introduced 
on  the  inquiry  of  damages.  Where  a  verdict  is  rendered  for  a 
cent  in  damages  on  a  note  given  here,  we  can  easily  decide  that 
no  evidence  was  given  to  increase  or  lessen  the  legal  rate,  be- 
cause the  law  does  not  permit  it;  but  in  this  case  the  interest 
might  have  been  controlled  by  the  proof  although  the  pre- 
sumption of  five  per  cent,  might  exist.  Put  the  case,  that  the 
defendant  did  destroy  that  presumption  in  this  case,  before  the 
juiy,  and  from  the  existence  of  the  laws  at  the  separation  we 
should  direct  a  judgment  of  five  per  cent.,  we  should  do  the  de- 
fendant an  irreparable  injury.  We  must,  therefore,  in  this  case» 
indulge  a  presumption  in  favor  of  the  inquiry  of  damages,  which 
we  are  bound  to  do  in  all  cases  where  the  extent  in  justice  of 
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the  judgment  depends  upon  proof  of  faots.    They  most  be 
taken  to  be  right  until  the  contrary  appears. 

It  results,  tiierefore,  that  this  judgment  ought  to  haTe  been 
rendered  for  the  debt  and  damages  found  by  the  juiy.  Judg- 
ment reversed  and  directed  to  be  entered  for  the  debt  and  one 
cent  in  damages,  "without  any  interest. 


LiQUiDATBD  Damaoxb  OB  Pknaltt.— See  note  to  Orakam  r.  Bkkkamt  1 
Am.  Dec.  828. 


Thx  Laws  or  a  Mothbb  Stats  before  leperafcion  «e  notioed  Ji 
ettUe  ▼.  TwUtyt  11  Am.  Bee.  779,  and  note. 

That  Laws  or  anotheb  Statb  kubt  bb  Pbovbd  m  faoti^  aee  note  to 
SHaie  ▼.  TVitty,  wpra, 

Thb  SvBJBor  ov  iBTBBBBr  IB  ftTMnJned  ia  SeUedt  t.  JVmm*  and  aoleb  6 
Am.  Deo.  186. 


Reed  v.  Bullock. 

(LOTBLIi'l  SSLBOT  OAMEB,  610.] 

TwBai TT  Ybabs  adtbbse  Pbaoeablb  PoasEsaioK  ia  a  bar  to  a  rait  in  ohan- 

oery  to  reoorer  land,  aa  mnch  aa  it  would  be  in  an  action  of  ejeetmenl 
Tbb^  Bight  Aoquibbd  bt  Entkt  ia  not  a  legal  but  an  eqmtable  ri^t»  and 

dependa  upon  an  execntory  oontraot  with  the  government. 
Thb  Emtrt  is  thb  Ibobptiom  or  thb  Titlb  and  not  the  survey  made 

npon  it;  therefore  the  expiration  of  the  atatntory  time  after  entry  will 

bar  the  right  to  recover. 

Afpbal.    The  opinion  states  the  case. 
Bibb,  for  the  appellant. 

By  CoiJBT.  This  is  an  appeal  taken  by  the  defendants  in 
chancery  from  a  decree  directing  them  to  convey  to  the  com- 
plainants the  legal  title  of  the  land  which  is  the  subject  of 
controversy,  and  to  which  the  complainants  assert  their  right 
in  equity,  in  virtue  of  an  entiy  for  eight  hundred  acres  made 
the  thirty-first  of  March,  1784,  in  the  name  of  William  Hord 
and  Waller  Overton. 

We  have  but  little  doubt  that  this  entry  is  valid,  and  the 
entry  under  which  the  defendants  claim,  though  elder  than 
that  of  the  complainants,  is  wholly  unsupported  by  testimony. 
But  the  defendants  allege  and  prove  that  they  have  been  in  the 
continued  possession  of  the  land  in  controversy,  for  more  than 
twenty  years  before  the  commencement  of  this  suit,  claiming 
under  a  patent  which  issued  prior  to  the  time  when  they  took 
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possession;  and  thej  plead  and  rely  upon  the  lapse  of  time  as 
a  bar  to  the  relief  sought  by  the  complainants.  Whether 
twenty  years'  adverse  possession  is  sufficient  to  preclude  relief 
in  a  case  of  this  sort,  has  been  frequently  the  subject  of  die* 
cuBsion  before  this  court;  but  no  occasion  has  hitherto  occurred 
in  which  it  was  thought  necessary  to  decide  the  question.  It 
presents  itself ,  however,  in  this  case  in  a  shape  in  which  we 
conceive  a  decision  of  it  is  unavoidable. 

That  there  should  be  some  limitation  of  time  beyond  which 
the  title  of  a  man  in  possession  should  not  be  called  in  ques-. 
tion,  is  indisputable.  To  make  land  the  subject  of  illimitable 
litigation,  would  render  titles  insecure,  disturb  the  repose  of 
society,  and  retard  the  progress  of  improvement.  EscpedU  rei 
puhliccB  esi  finis  liiium^  is  a  maxim  founded,  therefore,  in  the 
best  reason  and  dictated  by  the  soundest  policy. 

Courts  of  equity  have  accordingly,  from  their  first  institution, 
discountenanced  stale  claims,  and  have  always  refused  their  aid 
to  those  who  have  supinely  or  negligently  slept  upon  their  titles, 
whether  there  are  any  precise  and  imperative  rules  of  limitation 
established  by  those  courts,  prior  to  the  statute  of  James  I^ , 
usually  denominated  the  statute  of  limitations,  is  difficult  to  be 
ascertained.  It  is  probable,  indeed,  that  anterior  to  that  time, 
each  case  was  in  that  respect,  as  it  certainly  was  in  many  others, 
subject  to  the  discretion  of  the  chancellor.  For  although  the 
statute  of  32  Henry  YIII.,  which  limits  the  time  of  bringing 
writs  of  right  to  sixty  years,  had  long  been  in  existence,  courts 
of  equity  seem  never  to  have  adopted  the  limitation  prescribed 
by  that  statute,  as  a  rule  of  decision;  and  they  did  not  do  so, 
probably  because  the  time  prescribed  by  that  statute  was 
thought  by  the  chancellor  to  be  beyond  what  was  reasonable  to 
be  allowed  for  the  assertion  of  an  equitable  titie.  As  soon, 
however,  as  the  statute  of  limitations  of  James  I.  was  made, 
courts  of  equity  eagerly  adopted  the  limitations  it  prescribed, 
and  it  has  consequentiy  long  since  become  the  settied  rule  of 
decisions  in  those  courts.  And  as  that  statute  has  limited  the 
time  to  making  an  entxy  upon  land  to  twenty  years  after  the 
right  of  entry  accrues,  subject  to  the  exceptions  contained  in 
the  statute,  so  courts  of  equity  have  invariably  refused  to  sus- 
tain an  equitable  titie,  where  the  cause  of  action  accrued  more 
than  twenty  years  before  suit  brought  subject  to  the  like  excep- 
tions. Courts  of  equity,  it  is  true,  do  not  suppose  themselvea 
within  the  letter  of  the  statute,  for  in  terms  the  statute  only 
applies  to  legal  remedies;  but  they  consider  themselvee  within 
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the  reason  and  spirit  of  its  proyisions,  and  conseqnently,  when 
acting  upon  legal  rights,  they  decide  in  obedience  to  the  statute, 
and  when  acting  upon  equitable  rights,  they  adopt  by  imita- 
tion or  analogy  the  rule  of  limitation  which  the  statute  pre- 
scribes. For,  in  the  language  of  one  of  the  English  chancel- 
lors, *'  when  the  legislature  has  fixed  the  time  at  law,  it  would 
have  been  preposterous  for  equity,  which  by  its  own  proper 
authority  always  maintained  a  limitation,  to  countenance  laches 
beyond  the  period  that  law  had  been  confined  to  by  parliament; 
and,  therefore,  in  all  cases  where  the  legal  right  has  been  barred 
by  parliament,  the  equitable  title  to  the  same  thing  has  been 
concluded  by  the  same  bar:"  Sugd.  Yen.  264. 

It  is  upon  this  principle  that  the  mortgagor  is  not  permitted 
to  redeem  after  the  mortgagee  has  been  twenty  years  in  posses- 
eion:  2  Fonb.  Eq.  265;  and  the  same  principle  equally  applies 
to  every  case  of  an  equitable  title.  Hence  the  rule  is  laid  down 
in  broad  and  general  terms,  that  equity  will  never  disturb  a 
man  who  has  been  twenty  years  in  possession  with  the  legal 
title:  2  Eq.  Gas.  Abr.,  title,  '*  Length  of  Time."  This  general 
rule  is  explicitly  recogtiized  by  Lord  Bedesdale,  in  an  able 
opinion  in  which  he  reviews  the  various  cases  upon  this  subject. 
**  1  think,"  says  he,  "  the  rule  has  been  so  laid  down  that  every 
new  right  of  action  in  equity  that  accrues  to  the  party,  whatever 
it  may  be,  must  be  acted  upon  at  the  utmost  within  twenty 
years.  Thus,  in  case  of  redemption  of  a  mortgage,  if  the 
mortgagee  has  been  in  possession  for  a  great  length  of  time, 
but  has  acknowledged  the  possession  was  as  mortgagee,  and 
therefore  liable  to  redemption,  a  right  of  action  accrues  upon 
that  acknowledgment;  but  if  not  pursued  within  twenty  years, 
it  is  like  the  case  at  law  of  a  promise  of  payment  beyond  the  six 
years  and  non'OSsumpsU  infra  sex  annos  pleaded;  and  so  in  every 
case  of  an  equitable  title  (not  being  the  case  of  a  trustee,  whose 
possession  is  consistent  with  the  title  of  the  claimant),  it  must 
be  prosecuted  vrithin  twenty  years  after  the  title  accrues." 

But  it  has  been  contended,  that  the  right  acquired  under  an 
entry  with  the  surveyor,  is  a  legal  right,  and  that  a  suit  in 
chancery,  as  it  tries  the  right  of  property  and  not  the  mere  right 
of  possession,  assimilates  itself  to  the  writ  of  right,  and  should 
be  governed  by  the  same  limitation  which  is  prescribed  for 
bringing  a  writ  of  right.  Were  it  conceded,  as  is  supposed  by 
this  argument,  that  the  right  acquired  by  an  entry  was  a  legal 
one,  it  would  not  follow,  that  the  limitation  for  bringing  a  writ 
of  right  should  govern  the  decision  in  this  case,  for  it  is  settled, 
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that  no  person  can  maintain  a  writ  of  right  but  upon  the  pos- 
session of  himself,  or  of  his  ancestor,  within  the  time  prescribed 
for  bringing  the  writ,  and  it  is  not  pretended,  that  the  com- 
plainants, or  either  of  them,  or  their  aacestor,  ever  were  in 
possession,  so  that  if  their  right  were  a  legal  one,  and  of  a 
character  to  be  tried  at  law,  the  only  remedy  they  oonld  have, 
would  be  sach  as  is  founded  upon  their  right  of  entry,  which 
would  be  tolled  by  the  adverse  possession  of  the  defendants  for 
twenty  years,  and  as  the  law,  in  such  case,  would  afford  no 
remedy,  equity  ought  not,  on  the  principles  of  analogy,  to  do  so. 

But  we  affirm,  without  hesitation,  that  the  right  acquired  by 
virtue  of  an  entry  for  land,  is  not  a  legal,  but  an  equitable  right. 
It  may,  indeed,  as  contrasted  with  an  illegal  right,  be  said  to  be 
a  legal  one,  and  so  may  every  equitable  title,  but  in  the  sense 
in  which  a  legal  title  is  contradistinguished  from  an  equitable 
tight,  it  possesses  no  one  attribute  of  the  former,  and  every  one 
which  appertains  to  the  latter.  "  It  affords  no  legal  remedy,  it 
cannot  even  be  noticed  on  a  trial  at  law,  and  is  peculiarly  and 
exclusively  cognizable  in  a  court  of  equity.'' 

This  was  so  ruled  at  the  origin  of  the  controversies  of  this 
sort,  and  has  ever  since  been  undeviatingly  maintained  by  the 
courts  of  this  country.  What  sort  of  a  legal  right,  then,  is  that 
which  cannot  be  noticed  on  a  trial  at  law,,  and  which  is  ezdu- 
sively  the  subject  of  the  jurisdiction  of  a  court  of  equity?  The 
only  reason  we  have  ever  heard  assigned,  in  support  of  the 
position  that  the  right  acquired  by  an  entry  is  a  legal  one,  is, 
because  it  was  created  by  statute,  but  surely  a  statute  may 
create  an  equitable  as  well  as  a  legal  right.  It  is  not,  however, 
strictly  true,  that  the  right  was  created  by  statute.  The  statute 
only  authorized  individuals  to  acquire  the  right,  and  created 
the  means  by  which  they  were  to  do  so,  and  the  right  must, 
therefore,  necessarily  be  of  the  same  nature  of  every  other  right 
similarly  situated,  acquired  by  an  individual  through  auy  other 
legal  means.  Where  the  title  of  the  commonwealth  is  granted 
by  statute,  the  grantee,  no  doubt,  becomes  vested  with  the  legal 
title.  But  the  act  of  1779,  under  which  the  right  in  question  in 
this  case  was  derived,  did  not,  itself,  pass  the  title  of  the  com- 
monwealth. It  only  authorized  the  functionaries  of  the  govern- 
n#6nt  to  sell  its  vacant  land,  and  after  certain  preliminaries  were 
performed  to  convey  the  right  of  the  commonwealth  by  grant  or 
patent  to  the  purchaser.  Until  the  patent  issued,  therefore, 
the  contract  was  executory,  and  the  right  acquired  by  it  must 
be  essentially  of  the  same  character  of  every  other  right,  ao- 
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quired  in  virtue  of  an  executory  contract  for  the  sale  of  lands. 
Thus,  when  a  purchaser  of  a  land  warrant  had  made  his  entry 
with  the  surveyor,  he  acquired  an  equitable  title  to  the  land 
described  in  his  entry,  in  the  same  manner  as  he  would  have 
done  if  he  had  made  a  contract  for  the  purchase  from  an  in- 
dividual who  had  a  right  to  sell;  and  if  a  subsequent  locator 
obtained  an  elder  grant,  he  would  hold  the  legal  title  for  him 
who  had  the  prior  equity,  just  as  a  second  purchaser  from  an 
individual  with  notice  of  a  prior  purchase,  would  do;  for  the 
prior  entry,  being  of  record,  is  presumptive  notice  to  the  elder 
patentee,  and,  therefore,  he  cannot  plead  that  he  is  a  purchaser 
without  notice.  This  is  the  true  ground  of  the  jurisdiction  of  a 
court  of  equity,  in  such  a  case,  as  was  held  by  the  supreme 
court  of  the  United  States,  in  the  case  of  Bodley  v.  Ihylor,  5 
Cranch,  191,  and  as  was  observed  by  the  court  in  that  case,  in 
all  cases  iu  which  a  court  of  equity  takes  jurisdiction,  it  will 
exercise  that  jurisdiction  upon  its  own  principles. 

The  right,  then  acquired  by  an  entry,  is  a  mere  equitable 
right,  and  like  every  other  equitable  right,  must  be  as  we  have 
seen,  barred  by  the  lapse  of  time,  if  not  prosecuted  within 
twenty  years  after  it  has  accrued.  But  the  survey  of  the  com- 
plainant's entry  was  made  within  less  than  twenty  years  before 
the  commencement  of  this  suit,  and  it  is  urged  that  the  cause 
of  action  did  not  accrue  until  the  survey  was  made.  This  would 
certainly  be  correct  if  the  survey  gave  the  right,  but  it  is  the 
entry  which  gives  the  right,  and  the  survey  has  no  appropriate 
efficacy,  as  has  been  repeatedly  adjudged  by  this  court.  It  is, 
therefore,  to  the  date  of  the  entry,  and  not  to  the  date  of  the  sur- 
vey that  the  commencement  of  the  right  is  constantly  referred 
in  all  controversies  between  conflicting  claims  of  this  sort.  It 
is  true  that  the  entry  was  liable  to  become  void  if  the  survey 
was  not  made  in  the  time  prescribed  by  law,  but  until  there 
was  a  failure  to  make  the  survey  the  entry  remained  valid,  and 
of  course  the  right  which  depended  upon  it  continued  to  exist. 
And  it  would  be  preposterous  to  suppose  that  there  was  a  sub- 
sisting right,  and  that  for  a  wrong  done  to  that  right  there  was 
no  remedy.  Where  the  suit  is  brought  after  the  time  allowed 
by  law  for  making  surveys,  it  is  doubtless  necessary  to  allege 
that  the  survey  had  been  made  in  due  time,  for  otherwise  it 
would  not  appear  that  the  complainant  had  a  subsisting  right. 
But  where  the  suit  was  brought  before  the  time  of  surveying  ex- 
pired, no  such  allegation  was  necessary  to  show  that  he  had 
such  right,  for  it  resulted  as  a  necessary  consequence,  from  the 
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general  law  of  the  land  that  he  had  such  right.  It  waa,  aoooid* 
ingly,  the  uniyexsal  practice  of  the  country  to  sue  upon  entries, 
without  regard  to  the  circumstance  whether  the  entries  had 
been  surveyed  or  not,  and  where  the  entry  had  not  been  sur* 
yeyed,  there  was  no  allegation  to  that  effect,  as  may  be  seen  by 
reference  to  the  bills  filed  by  the  ablest  counsel  in*  the  state  in 
those  cases  where  suits  were  brought  before  the  time  of  survey* 
ing  expired. 

Upon  the  whole,  therefore,  we  are  of  opinion  that  the  lapse 
of  time  is  a  bar  to  the  relief  sought  by  the  complainants  in  this 
case.  An  attempt  is  made  by  the  evidence  in  the  cause  to  show 
that  one  of  them  is  within  the  saving  of  the  statute  of  limita- 
tions, but  they  have  not  relied  upon  that  matter,  either  in  their 
bill  or  by  a  replication  to  the  answer,  and  even  if  they  could 
have  availed  themselves  of  it  by  making  the  appropriate  allega- 
tions in  their  pleadings,  which  is,  however,  extremely  doubtful, 
it  is  evident  that  they  cannot  take  advantage  of  it  by  evidence 
only,  without  any  allegation  to  apprise  the  defendants  of  the 
point  relied  on. 

Decree  reversed. 


The  sab jeot  of  limitations  ia  equity  is  oouDdend  in  the  note  to  JVosie  t. 


BrAMLET  t;.  PiCKSTT. 

[3  A.  X.  MAMHAT.fl,  10. J 

Amsndmbmt  or  Dbobbs. — ^A  oonrt  of  equity  cannot  amend  a  dearee  at  a 
sabfleqnent  term  in  a  matter  of  subetanoe,  except  on  a  bill  of  review, 
and  even  clerical  mispriaiona  can  only  be  corrected  where  the  recoid 
famiahes  the  meana  of  correction. 

Appeal  from  the  circuit  court.    The  opinion  states  the  case. 

By  Court,  Boyle,  C.  J.  This  was  a  suit  in  chancery  brought 
by  Bramlet's  heirs  against  Pickett's  heirs,  in  the  Bourbon  cir- 
cuit. 

At  the  November  term,  1817,  the  following  entry  was  made: 
''  On  motion  of  the  complainants,  it  is  ordered  that  this  suit  be 
dismissed,  and  they  pay  to  the  defendants  their  costs,  by  them 
about  their  defense  in  this  behalf  expended,  per  agreement 
filed."  At  the  May  term  following,  the  complainants  having 
been  directed,  by  an  order  of  that  term,  to  appear  and  show 
cause  why  the  decree  pronounced  at  the  former  term  should 
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not  be  amended,  by  making  the  deciee  conformable  in  sub- 
stanoe  with  the  whole  of  the  written  agreement,  amended  the 
decree  by  directing  that  the  complainants  should  deliver  up  to 
the  defendants  certain  lands  referred  to  in  the  agreement,  and 
awarded  to  them  a  writ  of  habere/acuis  possessionem.  To  thus 
altering  the  decree,  the  complainants  excepted,  and  have  ap- 
pealed to  this  court. 

The  summary  mode  adopted  in  this  case,  of  correcting  or 
altering  the  decree,  is  certainly  not  coDsLstent  with  the  usage  of 
courts  of  equity.  After  the  term  has  expired  during  which  a 
final  decree  has  been  pronounced,  a  bill  of  review  is  the  only 
legitimate  mode  by  which  the  same  court  can  correct  any  error 
in  the  substance  of  its  decree.  Courts  of  law  commonly  do, 
we  know,  in  virtue  of  various  statutory  provisions,  possess  the 
power  of  correcting  or  amending,  on  motion,  the  misprisions 
of  their  clerk  after  the  term  at  which  the  judgment  has  been 
rendered  has  elapsed,  provided  there  be  in  the  record  anything 
by  which  the  correction  or  amendment  can  be  made.  And 
although  there  is  no  statutory  provision  of  that  sort  in  relation 
to  courts  of  equity,  yet  we  would  not  be  misunderstood  as  de- 
nying that  they  might  rightfully  exercise  the  same  power.  But 
the  alteration  in  this  case  cannot,  we  apprehend,  be  deemed  to 
be  the  correction  or  amendment  of  a  mere  clerical  misprision. 
It  was,  in  fact,  a  total  change  of  the  substance  of  the  decree, 
or  rather  it  was  pronouncing  an  entire  new  decree,  except  as  to 
costs. 

But  admitting  it  to  have  been  a  mere  clerical  mistake  that 
was  amended,  still  there  was  nothing  in  the  record  by  which 
the  amendment  could  be  made.  As  the  written  agreement  was 
filed  and  referred  to  in  the  former  decree,  it  may  be  taken  as 
part  of  the  record,  but  the  agreement  itself  contains  nothing 
from  which  it  can  be  inferred  that  it  was  the  intention  of  the 
parties  that  the  stipulations  of  the  agreement  should  be  entered 
up  as  the  decree  of  the  court.  On  the  contrary,  the  stipula- 
tions that  the  complainants  would  peaceably  deliver  possession, 
plainly  implies  that  it  was  expected  by  the  parties  to  be  a  vol- 
untary act,  and  that  coercion,  by  legal  process,  was  unnecessary. 

The  amended  decree  must  be  reversed,  with  costs. 

BowAN,  J.,  absent. 

Amehdmbkt  of  J(nx3MXNT  AFTER  Term.— "It  WAS  ft  lulo  ftt  oommon  law 
that  a  judgment  could  not  be  amended  after  the  term  in  which  it  had  been 
entered  up."  Heath,  J.,  in  Hardy  v.  CatJicart,  1  Marsh.  180;  Usfier  v.  Dat^ 
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sey,  4  Man.  &;  Sel.  94;  Freem.  on  Judg.,  sec.  70.  This  rule  was  the  remit  o( 
two  principles:  1.  That  the  final  judgment  in  every  case  ought  to  be  the  end 
of  the  controversy;  and,  2.  That  the  record  made  up  by  the  proper  officers 
and  signed  by  the  judges  ought  to  be  conclusive  evidence  of  what  the  jud^* 
ment  was.  Hence  it  was  not  the  judgment  jyronounced,  but  the  judgment 
entered,  which  the  rule  protected  from  alteration.  It  was  soon  found,  how- 
ever, that  owing  to  the  ignorance  and  carelessness  of  the  clerical  officers  of 
the  courts,  their  judgments  were  not  always  correctly  entered  in  the  rolls. 
The  practical  operation  of  the  rule  against  amendments  was,  therefore,  in 
many  cases,  to  render  permanent,  not  the  judgments  of  the  courts,  but  the 
errors  of  their  clerks.  **  Several  statutes,  however,  have  corrected  and  sup* 
plied  this  defect  in  the  law,  and  particularly  the  statute  of  Henry  VL  relieves 
in  all  cases  where  the  error  has  arisen  from  the  misprision  of  the  clerk:*'  Heath, 
J.,  in  Hardy  v.  Catlicart,  1  Marsh.  180.  The  statute  here  referred  to  is  8  Hen. 
VI.  c.  12  and  15.  This  statute  enacted  c  12:  *'  that  the  judges  may  amend  (in 
affirmance  of  the  judgments  of  records  and  processes)  iJl  which  in  their  dis- 
cretion seems  to  be  misprision  of  the  clerks  in  such  records,  etc,  except  ap- 
peals, indictments  of  treason  or  felony,  and  the  outlawries  of  the  same,  and 
the  substance  of  the  names  and  additions  left  out  in  original  writs  and  writs 
of  exigent;"  c.  15:  *'that  the  justices  may  amend  at  their  discretion,  any 
misprision  or  deCatdt  made  by  the  clerks,  sheriffs,  or  other  officers,  in  any 
records  or  processes  depending  before  them,  in  writing  a  letter  or  syllable  too 
much  or  too  little,  except  processes,  etc.,  of  outlawries,  of  treason  and  of 
felony.'*    See  note  to  Hardy  v.  Cathcart,  1  Marsh.  180. 

Clerical  Misprisions  mat  be  Corrected. — The  rule  established  by  this 
statute,  and  by  the  adjudications  under  it,  is  now  the  settled  law  of  England 
and  of  the  United  States,  and  in  both  countries  mere  clerical  misprisions  in 
entering  judgments  are  subject  to  amendment  as  well  after  term  as  dnricg 
term:  Freem.  on  Judg.  sea  71.  Properly  speaking,  this  is  not  an  exception 
to,  or  modification  of,  the  common  law  rule  prohibiting  amendments  of  judg- 
ments after  term.  It  simply  gives  effect  to  the  rule.  The  judgment  pro- 
nounced by  the  court  is  more  efficiently  protected  from  change  now  than  it 
was  before  the  statute;  for,  as  the  rule  formerly  was,  the  clerk  could  in  effect, 
alter  the  judgment  by  a  mistake  in  entering  it,  and  the  error  was  perpetu- 
ated in  an  unchangeable  record,  whereas  now  the  entry  may  be  made  to  con- 
form to  the  judgment.  The  judgment  entry  may  be  amended,  but  the  judg- 
ment itself,  the  final  adjudication  and  decision  of  the  court,  upon  the  matter 
in  controversy  must  stand  until  reversed  or  set  aside.  The  judgment  of  the 
court  cannot  be  corrected,  excex>t  by  some  proper  judicial  proceeding,  but 
the  mistake  of  the  clerk  in  entering  that  judgment  may  be  corrected.  The 
allowance  of  amendments  is  thus  confined  strictly  to  clerical  misprisions: 
Daviess  Co,  Court  v.  Hotoard,  13  Bush,  101.  And  generally  an  error  of  a 
substantial  nature  for  which  a  writ  of  error  would  lie  cannot  be  corrected 
after  term  by  a  mere  motion  in  court:  Milam  Co,  v.  Robertaon^  47  Tex.  222; 
KeUy  V.  /Tftzer,  3  A.  K.  Marsh.  268. 

Evidence  Necessary  to  Axtthorize  Amendment. — ^There  is  a  diversity  of 
adjudication  upon  the  point  as  to  whether  evidence  aUunde,  the  record  is 
admissible  to  prove  and  correct  a  clerical  mistake  in  the  entry  of  judgment: 
Freem.  on  Judg.  sec  72.  In  England,  the  entry  cannot  be  amended,  except 
b}'  matter  of  record:  Freem.  on  Judg.  sec.  71.  And  this  is  the  rule  in  Ala- 
iMona:  SummtrseU  v.  Summerseit,  40  Ala.  596;  Pettus  v.  MdCUmnaban^  52 
Id.  65.     In  Georgia:  PiUfnan  v.  Lowe,  24  Ga.  420;    Gay  v.  Cheney,  58  Id. 
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.80A.  In  Kentucky:  yorton  ▼.  Sanders,  7  J.  J.  Manh.  12;  St^ahetu  ▼.  WU- 
#011,  14  K  Mon.  88;  F^nneU  ▼.  Jones,  7  Bush.  359.  In  Indiana:  Makepeace 
T.  Lukens,  27  Ind.  435.  In  Miaaonri:  State  y.  Clark,  18  Mo.  432;  SaaBton  y. 
^mac;^  60  Id.  490;  Robertson  y.  ^ea^,  60  Id.  679;  State  y.  Prmm,  61  Id. 
166.  In  MisBiaaippi:  RusseU  v.  McDougaU,  3  S.  &  M.  234;  Moody  y.  Oratd, 
<41  Miaa.  565;  and  in  Galifoxnia:  Morrison  v,  Dapman,  3  CaL  255;  Branger  v. 
ChevaUer,  9  Id.  172;  SwUn  y.  Naglee,  19  Id.  127;  Hegder  y.  HenckeU,  27 
Id.  491;  Dteastro  y.  Richardson,  25  Id.  49.  In  Miaaoori,  the  jadge'a  docket 
and  the  olerk'a  minntea  are  deemed  ao  far  a  part  of  the  records  of  a  canae  aa 
to  be  admiaaible  for  the  porpoae  of  correcting  a  mistake  in  the  judgment 
entry:  StaJte  y.  Primm,  61  Mo.  166.  InWiaconaiD,  the  jndge'a  personal 
recollection  haa  been  deemed  aofficient  ground  for  amending  a  judgment 
entry:  Wyman  y.  Buekdaf,  24  Wia.  477.  On  the  other  hand,  in  Miaaiaaippi 
tho  notea  of  the  judge  taken  upon  the  trial  have  been  held  inadmiaaible: 
Bumeyy,  Royett,  1  How.  (Miaa.)  39;  Dickson  v.  Hoff,  3  Id.  165;  J3oo»  y. 
Bow,  8  S.  &  M.  318;  Rhodes  y.  Sherrod,  Id.  97.  In  aeveral  of  the  atatea 
the  more  liberal  aa  well  aa  more  reaaonable  practice  ia  adopted  of  allowing 
any  OYidence  to  be  adduced  to  prove  that  the  judgment  entered  by  the  clerk 
ia  not  in  conformity  with  that  pronounced  by  the  court,  which  would  be  ad- 
miaaible upon  the  trial  of  any  other  matter  of  fact.  This  ib  the  practice  in 
Maaaaohuaetta:  Clark  y.  Lamb,  8  Pick.  415;  Rugg  v.  Parker,  7  Gray,  172. 
In  New  Hampahire:  Frink  y.  Frink,  43  N.  H.  18.  In  Maine:  Inhabitants  qf 
Limerick,  18  Me.  183.  In  Conneotiout:  Weed  v.  Weed,  25  Conn.  337.  In 
Ohio:  HoOisUr  y.  Judges,  8  Ohio  St.  201.  In  Illinoia:  Forquer  y.  Forqucr, 
19  BL  68.  In  Arkanaaa:  Arrington  v.  Courey,  17  Ark.  100.  In  Iowa: 
Stoekdale  y.  Johnson,  14  Iowa,  178.  In  North  Oarolina:  OdUoway  y.  Me^ 
KeUhen,  5  Ired.  12;  StaU  y.  King,  Id.  203.  In  Colorado:  Doane  y.  OUnn,  1 
CoL  456;  and  ia  aanotioned  by  the  supreme  court  of  the  United  Statea: 
Maiheson  y.  Orant,  2  How.  263.  In  thoee  courts  where  thia  practice  pre- 
vails, the  application  for  an  amendment  of  the  judgment  entry  is  made  by 
petition  or  motion,  aetting  out  the  defect,  and  the  change  desired,  after  notice 
to  the  adverse  party:  Freem.  on  Judg.  aec  72.  The  motion  for  a  correction 
of  the  judgment  entiy  ia  not  regarded  aa  a  pleading  subject  to  demurrer! 
Laita  v.  Gr\fith,  57  Ind.  329. 

Instances  ov  Clebioal  Misfbibion,  which  the  courts  have  held  capable  of 
correction  at  a  subsequent  term,  are  the  following:  Where  the  clerk'a  minutea 
and  the  judge's  docket  showed  a  judgment  by  default  and  the  clerk  entered 
np  final  judgment:  Robertson  v.  Neal,  60  Mo.  579.  Where  the  law  entitlea 
the  prevailing  party  to  a  partionlar  judgment^  and  a  different  judgment  ia  en- 
tered up.  Thua  in  an  action  of  forcible  entry  and  detainer  where  the  verdici 
waa  guilty  the  clerk  having  omitted  to  enter  judgment  of  restitution,  it  was 
held  that  the  error  might  be  corrected  at  another  term:  Norton  v.  Sanders, 
7  J.  J.  Marah.  12;  Bobertaon,  C.  J.,  delivering  the  opinion  said:  "Wherever 
there  is  anything  to  amend  by,  a  court  may  at  a  subsequent  term  amend  eo 
aa  to  effectaate,  but  not  ao  aa  to  materially  alter  or  defeat  a  judgment  which 
it  actually  gave  at  a  preceding  term.  In  thia  caae  the  verdict  and  the  law 
ahow  what  the  judgment  ahould  have  been,  and  what  the  court  must  be  pre- 
sumed to  have  intended  that  it  should  be,  and  the  minute  book  ahows  that 
the  court  directed  the  clerk  to  enter  a  judgment  on  the  verdict,  such  a  judg- 
ment of  course  aa  the  law  required."  So  a  mistake  in  the  amount  of  a  judg- 
ment may  be  corrected:  LaUa  v.  Oriffiih,  57  Ind.  329.  An  omiasion  of  the 
namea  of  heira  where  they  are  disclosed  in  another  part  of  the  record:  Shackle-' 
ford  Y.  Fountain^  I  Moor.  252.  An  omiaaion  of  credits  which  were  admitted 
Am.  Dm.  Yoii.  SX— M 
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in  the  pleadingi:  Long  r,  (kUnee,  4  Bosh.  353;  Dodds  r.  Camb$t  3  Met  (Ky.) 
28.  A  judgment  enteivd  against  an  administrator  (20  5cml9j>rt>p^ 
made  by  the  intestate:  Smith  ▼.  Todd,  3  J.  J.  Marsh,  2d9.  A  judgment  en- 
tered against  the  defendants  generally  in  an  action  brought  against  a  surety 
on  a  note  and  the  administrators  of  the  deceased  principal:  Leonard  v.  CoUierp 
63  6a.  387.  A  judgment  entered  in  favor  of  a  former  administratrix  whose 
letters  had  abated  by  marriage,  where  the  record  showed  that  the  administra- 
tor de  bonia  non  was  the  real  plaintiff  when  the  judgment  was  entered:  Oof^ 
T.  Cfheney,  68  Qa.  301b  A  judgment  entered  against  an  administrator  penon- 
ally  when  it  should  have  been  against  the  goods  of  his  intestate:  AMu  t» 
Sawyer,  11  Am.  Deo.  188»  and  see  the  note  to  that  case. 


TaTLOR    V.  BUOKNBR. 

p  A.  X.  IffilSgiTl.,  18.] 

Bowaioy  or  Pabt  Clahono  Whoul— One  oocmpyiiig  adfiBMly  part  of 
a  traot^  intending  to  take  possession  of  the  whole^  and  having  omasd  a 
survey  to  be  made,  though  having  no  written  evidenoe  of  titb^  will  b» 
deemed  to  be  in  adverse  possession  of  the  whole. 

8uoB  PossnnoK  vob  Twimit  Yxabs  tolls  the  right  of  entry  of  tha  ad-> 
verse  claimant  to  the  whole  tract. 

A  Dkjbxb  ur  Favor  or  thb  Oooupaht  subsequent  to  taking  poasowion  ia 
evidence  aa  to  the  extent  of  his  daim  as  continued  down  to  the  time  at 
trial 

Appbal  from  oiroait  court.    The  opinion  states  the  oeae.. 

Hardin  and  LiUdl,  for  the  appellant. 

Bibb,  contra. 

By  Court,  Owblbt,  J.  This  is  an  appeal  from  a  judgment 
tecoyered  by  Buokner,  in  an  ejectment  brought  against  him  by 
Taylor,  in  the  court  below.  On  the  trial  in  that  court.  Buck- 
ner,  relying  upon  his  possession,  introduced  evidence  conduo* 
ing  to  prove  that  Philip  Buckner,  under  whom  he  claims, 
upwards  of  twenty  years  before  the  commencement  of  this 
action,  went  upon  the  land  in  contest;  and  having,  with  the 
aid  of  the  county  surveyor,  ascertained  the  patent  boundaiy  of 
Stephens's  two  thousand  acre  surrey,  took  possession  thereof, 
claiming  under  Stephens,  and  that  Philip  Buckner  and  the 
appellee  claiming  under  him  have  held  the  uninterrupted  pos- 
session from  that  time  until  the  bringing  this  suit,  and  having 
also  introduced  as  evidence  a  copy  of  a  decree  of  the  circuit 
court  of  the  United  States  for  the  Kentucky  district,  pro- 
nounced in  favor  of  Philip  Buckner  in  1807,  against  Stephena 
for  the  land  and  a  deed  from  Philip  Buckner  to  the  appellee. 
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1)earmg  date  in  1816,  but  without  any  deed  haTing  been  exe- 
cuted by  Stephens,  on  any  other  person  on  his  behalf,  under 
tJie  decree,  and  without  any  other  evidence  of  right  from 
Stephens;  the  court  were  asked  to  instruct  the  jury  that  the 
possession  of  Buckner  should  be  confined  to  his  actual  dose, 
twenty  years  before  the  commencement  of  the  ejectment;  but 
the  instructions  asked  were  refused,  and  the  jury  instructed 
that  if  they  believed  Philip  Buckner  entered  upon  the  land^ 
claiming  it  as  Stephens's,  and  that  the  possession  under  him 
has  been  continued  down  more  than  twenty  years  before  this 
suit  was  brought,  although  Stephens  may  not  have  authorized 
the  entry,  they  should  find  for  the  appellee;  unless  Bartlett, 
the  patentee,  under  whom  the  appellant  claims,  or  some  person 
for  him,  within  that  time,  entered  upon  the  land. 

In  reviewing  the  decisions  of  the  court  below,  the  questions 
arise:  1.  Upon  the  facts  supposed  in  the  instructions— does 
the  possession  of  the  appellee  and  Philip  Buckner,  under  whom 
he  claims,  bar  the  appellant's  right  to  recover  any  part  of  the 
land  in  contest  f  and  if  for  any  part;  2.  How  much  f 

That  the  possession  constitutes  a  bar,  we  entertain  no  doubt. 
No  principle  is  better  settled,  or  more  universally  understood, 
than  that  to  recover  in  an  action  of  ejectment,  a  right  of  entzy 
must  be  proven  to  be  in  the  lessor  of  the  plaintiff.  And  by  the 
plain  and  emphatic  language  of  the  statute  limiting  the  time 
of  making  entries  upon  land,  those  having  rights  or  titles  of 
entries,  are  expressly  interdicted  from  entering  after  the  lapse 
of  twenty  years  from  the  accrual  of  their  rights. 

As,  however,  the  limitation  thus  prevented  by  the  statute, 
must  have  been  intended  by  its  makers  to  protect  the  possession 
of  others,  the  right  of  entry  cannot  be  said  so  to  have  accrued, 
as  for  the  limitation  time  to  commence  running,  until  an  actual 
adverse  possession  is  taken  of  the  land;  and  hence  the  neces- 
sity, in  order  to  raise  a  bar  by  length  of  possession,  of  proving 
a  continued  hostile  possession  for  twenty  years. 

To  create  a  possession  of  that  description,  it  is  not,  however, 
essential,  as  was  contended  in  argument,  for  the  possessor  to 
have  any  written  evidence  of  title.  If  he  entered  with  such 
evidences  of  title,  it  might  not  be  improper,  but  would  oer« 
tainly  be  advisable,  for  the  purpose  of  showing  more  clearly 
the  true  character  of  his  possession,  to  introduce  them  in  evi- 
dence  on  the  trial.  But  as  the  possession  may  be  adverse, 
without  such  evidences  of  title,  as  without  them  there  may  be 
an  ouster,  either  by  disseisin,  abatement,  intrusion,  or  deforce* 
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ment;  to  require  the  prodaction  of  them  would,  certainly,  tend, 
in  a  great  degree,  to  defeat  the  object  of  the  statute. 

As,  in  the  present  case,  therefore,  Buckner  is  proven  to  have 
entered  upon  the  land,  claiming  under  an  adverse  title  to  that 
asserted  by  the  appellant,  we  have  no  doubt  but  that  he  truly 
{gained  an  adverse  possession  also;  and  that,  by  continuing  that 
possession  for  twenty  years,  he  not  only  raised  a  bar  to  the  ap- 
pellant's rights,  but,  also,  to  the  extent  of  the  possession,  gained 
a  right  of  entry  in  himself. 

And  if  the  possession  creates  a  bar  to  any  extent,  we  have 
no  doubt  it  must  be  so  considered  for  the  whole  of  the  land 
now  in  contest.  For,  although  Buckner  is  not  proven  to  have 
had  any  written  evidence  of  title  when  he  entered  upon  the 
land,  and  although  he  may  not  have  been  invested  with  a  regular 
authority  from  Stephens  to  enter,  yet,  as  he  is  proven  to  have 
entered  after  ascertaining  the  boundary  of  Stephens,  claiming 
binder  him,  he  must,  upon  the  principle  which  has  invariably 
:^ovemed  this  court,  have  gained  the  possession  according  to 
the  boundary  of  Stephens;  and  as  that  boundary  includes  all  of 
the  land  in  contest,  the  court  below  decided  correctly,  upon 
the  facts  assumed,  in  instructing  the  jury  to  find  for  the  ap- 
pellee. 

But  it  is,  moreover,  contended  that  the  court  below  erred  in 
its  further  refusal  to  instruct  the  jury,  at  the  instance  of  the  ap- 
pellant, that  they  ought  to  disregard  the  decree  of  the  circuit 
'COurt  for  the  Kentucky  district,  pronounced  against  Stephens 
in  favor  of  Philip  Buckner,  and  the  deed  from  Philip  to  Nich- 
olas, the  appellee. 

There  is  no  doubt  the  decree  and  deed  cannot  have  passed 
Stephens's  title  to  the  appellee,  but  although  not  sufficient  for 
that  purpose,  we  apprehend  they  are  not  altogether  irrelevant 
to  the  matter  in  contest,  and  should  not  have  been  disregarded 
by  the  jury.  Buckner,  as  we  have  already  seen,  was  not  bound 
to  show  a  regular  deduction  of  title  from  Stephens  to  enable 
bim,  by  his  length  of  possession,  to  bar  Taylor's  right  of  entry; 
bat  as  he  entered  claiming  under  Stephens,  the  decree  against 
Stephens  and  the  deed  from  Philip  Backner  were  admissible 
for  the  purpose  of  showing,  in  connection  with  other  evidence, 
the  extent  of  his  possession.  The  decree  and  deed,  it  is  true, 
oould  not,  from  their  date,  tend  to  show  the  extent  of  posses- 
sion joined  previously  by  the  entry  of  Philip  Buckner,  but,  as  a 
continuation  of  the  possession  was  also  necessary  to  be  proven, 
they  were  properly  left  with  the  jury  the  more  clearly  to  illus« 
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irate  the  natnre  and  extent  of  the  possession  of-  Bookner  when 
the  decree  was  pronounced  and  the  deed  executed. 
The  judgment  must  be  affirmed  with  costs. 

BowAN,  J.y  did  not  sit  in  the  cause. 


Actual  Possession  ov  Past  of  a  tract  of  land  for  the  atatntory  timey  hj 
actaal  incloeure,  under  a  claim  of  the  whole  tract,  was  held  to  be  a  good  bar 
to  the  reooyery  of  the  whole  in  Daniel  v.  EiUs,  10  Am.  Dec.  707.  But  in 
ffaU  V.  Powel^  8  Id.  722,  it  was  determined  that  the  adverse  poaaenion  of  a 
disaeiaor,  upon  which  the  atatute  of  limitationa  will  run,  includea  only  lands 
actually  occupied  by  him  by  indoaurea  and  improvements.  Occupation  of  a 
part  of  a  tract  under  a  recorded  deed  of  the  whole  tract  from  one  having  no 
title  is  a  diaaeiain  of  the  true  owner  aa  to  the  entire  tract,  for  the  record  gives 
notice  of  the  extent  of  the  claim:  Kennebec  Purehaae  v.  Laboreef  11  Am.  Dec 
79,  and  note. 

There  is  a  Dishkohok  between  Entries  by  Trespassers  and  by  persona 
having  color  of  title  aa  to  the  effect  of  part  occupancy.  A  mere  uauxper'a 
poaseaaion  extends  only  to  the  limita  of  hia  actual  beneficial  occupancy;  noth- 
ing will  be  intended  in  hia  favor.  But  where  one  entera  under  color  of  title 
his  poaseaaion  will  be  conatrued  to  be  co^xtenaive  with  hia  deed,  patent,  or 
other  written  evidence  of  title:  Tyler  on  Ejectment,  903;  ffaU  v.  Powel^  8 
Am.  Dec.  722.  The  principle  ia  thna  stated  by  Mr.  Justice  Story  in  Clarh  v. 
Courtney,  5  Pet.  318:  "If  a  mere  treapaaaer  without  any  claim  or  pretenae  of 
title,  enters  into  land  and  holds  the  same  adversely  to  the  title  of  the  true 
owner,  it  is  an  ouster  or  disseisin  of  the  latter.  But  in  such  case  the  poeaea- 
aion  of  the  treapaaaer  ia  bounded  by  his  actual  occupancy,  and  consequently 
the  true  owner  is  not  diaaeiaed  except  aa  to  the  portion  ao  occupied.  But 
where  a  person  enters  into  land  under  a  deed  or  title,  hia  poaaeaaion  ia  con- 
atrued to  oe  co-extenaive  with  hia  deed  or  title,  and  although  the  deed  or  titla 
may  turn  out  to  be  defective  or  void,  yet  the  true  owner  will  be  deemed  dia- 
aeiaed to  the  extent  of  the  boundariea  of  auch  deed  or  title.  This,  however, 
is  aubject  to  aome  qualification.  For  if  the  true  owner  be,  at  the  aame  time^ 
in  poaaeaaion  of  a  part  of  the  land,  claiming  title  to  the  whole,  then  his  aeiatn 
extenda  by  couatruction  of  law  to  all  the  land  which  ia  not  in  the  actual  poa- 
aeaaion and  occupancy,  by  incloaure  or  otherwiae,  of  the  party  ao  claiming 
under  a  defective  deed  or  title."  The  aame  diatinction  ia  niAde  by  Chief  Jua* 
tice  Paraona  in  Ktnndfec  Purchase  v.  Springer,  3  Am.  Dec.  227. 

The  Extent  ot  the  Cladc  must  be  Defined  by  aome  inatrument  or 
notorioua  act  in  order  to  give  conatructive  poaaeaaion  of  an  entire  tract  to  one 
who  ia  actually  occupying  only  a  part.  That  ia  to  aay,  there  must  be  aome- 
thing  to  notify  the  true  owner  of  the  extent  of  the  hoatile  claim.  "Other- 
wise,** aa  waa  well  aaid  by  Chief  Juatice  Paraona,  in  Kennebec  Purchase  v. 
Springer ,  3  Am.  Dec.  227,  "a  man  may  be  diaaeiaed  without  hia  knowledge, 
and  the  atatute  of  limitationa  may  run  againat  him,  while  he  haa  no  ground 
to  believe  that  hia  aeiain  haa  been  interrupted."  The  principle  upon  which 
the  caaea  turn  aeema,  therefore  to  be  merely  a  branch  of  the  law  of  notice. 
Actual  occupancy,  or  posaeesio  pedie,  ia  notice  only  to  the  extent  of  auch  oc- 
cupancy, where  there  ia  no  other  evidence  of  a  claim  to  the  land.  But  where 
the  extent  of  the  claim  ia  clearly  defined  by  a  deed,  patent,  or  other  equiva« 
lant  evidence,  actual  occupancy  of  part  ia  constructive  poaaeaaion  of  the  whole 


858  Taylob  t;.  Buoeneb.  ^entnclj^ 

tract,  and  is  notice  as  to  the  whole,  if  the  owner  himself  is  not  in  poaaeosian 
of  any  part  of  the  land. 

'*This  Idea  of  CoKSTRUomrB  PossBSSioir/'  aays  Bliaa,  J.  in  Fugate  r. 
Pierce^  49  Ma  441,  "is  confined  to  American  courts,  and  was  adopted  in 
reference  to  the  fact  that  in  new  countries  the  incloeures  and  improvementa 
usually  embrace  only  a  portion  of  what  actually  belong  to  the  several  farms. 
Hence,  when  one  purchases  a  farm,  although  the  title  may  ultimately  prove 
defective,  yet  if  he  enter  upon  it  in  good  faith  and  make  improvements,  or 
occupy  those  already  made,  his  possession  shall  be  construed  to  extend  to 
the  whole  farm  covered  by  his  deed.  The  doctrine  of  constructive  posses- 
sion, which  follows  the  title  when  there  is  no  adverse  possession,  is  applied 
to  one  who  takes  actual  or  corporeal  adverse  possession,  under  color 
of  title,  and  he  is  held  to  be  possessed  of  the  contiguous  land  covered  by  the 
instrument  under  which  he  enters,  and  which  he  claims  by  virtue  of  such 
instrument.  But  such  possession  is  never  based  upon  a  claim  merely,  and  it 
has  never  been  so  held;  there  must  be  a  deed  purporting  to  convey  the  whole, 
or  some  proceeding  or  instrument,  giving  color  and  defining  boundaries,  as 
well  as  actual  possession  of  a  part."  See,  also,  the  American  note  to  Taylor 
V.  Horde,  2  Smith  Lea.  Cas.  563,  564.  Therefore,  a  disseisor,  without  color 
of  title,  who  cultivates  a  part  of  a  tract,  acquires  no  constructive  possession 
beyond  the  extent  of  his  actual  cultivation:  Ege  v.  Medlar,  82  Pa.  St.  86. 
So,  where  one  enters  upon  land  without  color  of  title,  with  the  intention  of 
making  it  a  family  burial  ground,  his  adverse  possession  extends  only  to  the 
land  actually  covered  with  graves:  Mooney  v.  Cooledge,  30  Ark.  640.  And 
the  possession  of  one  claiming  under  a  parol  gift  of  land,  without  color  of 
title,  extends  only  to  the  part  actually  inclosed  and  cultivated,  as  against  a 
subsequent  purchaser  for  value :  Hawking  v.  Hudson,  45  Ala.  432.  To  extend 
the  possession  beyond  the  actual  occupancy,  improvement,  and  cultivation, 
the  boundaries  of  the  land  claimed  must  be  defined  by  "entry,  patent,  or 
survey:"  Shearer  v.  Clay,  1  Litt.  261.  Possession  under  "a  vague,  unsur* 
veyed  entry,"  extends  only  to  the  limits  of  the  actual  inclosure:  Henderaom 
V.  Howard,  1  A.  K.  Marsh.  26. 

Pabt  OocuPAifCY  UNDER  A  Deed,  or  patent,  gives  constructive  possession 
to  the  extent  of  such  deed  or  patent:  Tyler  on  Ejectment,  903;  EUiooU  ▼. 
Pearl,  10  Pet.  412;  Beach  v.  SnUon,  5  Vt.  209;  HaU  v.  Fuller,  7  Id.  100; 
CrotDeUv,  Bebee,  10  Id.  33;  Wilson  v.  WilUams,  52  Miss.  487.  So,  where  the 
deed  purports  to  have  been  executed  by  an  officer  having  lawful  authority: 
Pinlay  v.  Cook,  54  Barb.  9.  Or  where  the  person  taking  possession  is  a  junior 
patentee,  the  holder  of  the  elder  patent  not  being  in  actual  occupancy  of  the 
land:  Fox  v.  Hinton,  4  Bibb.  659.  A  deed  having  no  seal  is  held  to  be  '*  color 
of  title,"  so  as  to  extend  a  part  occupancy  over  the  whole  tract:  Barger  v. 
Hobhs,  67  m.  592.  And  so  a  deed  from  one  having  no  title:  Brooks  v.  Bruyn^ 
18  HL  539;  PreUyman  v.  Wilkey,  19  Id.  241;  Kennebec  Purchase  v.  Lahoree, 
11  Am.  Dec.  79,  and  note.  And  a  conveyance  by  one  actually  occupying  a 
part  of  the  land  under  a  patent  for  the  entire  tract  carries  with  it  his  con- 
structive possession  of  the  whole  land:  Hammond  v.  Ridgely,  9  Am.  Dec.  522. 
And  where  there  is  color  of  title  to  an  entire  tract,  and  actual  occupancy  of 
part,  the  part  actually  occupied  need  not  be  inclosed:  EllicoU  v.  Pearl,  10 
Pet.  412;  McCreery  v.  Everding,  44  CaL  246.  But  where  possession  is  taken 
under  a  deed  the  boundaries  in  the  deed  define  the  extent  of  the  claim,  not 
only  in  favor  of  the  party  so  taking  possession,  but  also  against  him.  Henoe 
if  by  mistake  he  occupies  land  beyond  the  lines  named  in  his  deed  the  statute 
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will  not  ran  in  his  iayor  u  to  such  land:  Dow  v.  MeRenneyp  64  Me.  138. 
Constrnotive  pogiiowion  under  mere  color  of  title,  does  not  extend  to  «ny  pert 
of  the  land  actually  occupied  by  the  true  owner:  EUieoU  r.  Pearl,  10  Pet 
412;  BeUis  v.  BdLu,  122  Mass.  414. 

A  SuBVBT  Defikes  thb  Extent  of  Possession,  where  it  is  made  by  a 
public  officer,  at  the  instance  of  one  in  actual  occupancy  of  part  of  the  land 
for  the  purpose  of  ascertaining  the  boundaries  of  his  claim.  The  rule  laid 
down  in  the  principal  case  on  this  point  is  well  settled  in  Kentucky,  and  is 
approved  in  Roberts  v.  Sanders,  3  A.  K.  Marsh,  30;  Brooks  v.  Clay,  Id.  646; 
HoskiM  V.  Cox,  2  K  Mon.  306;  Campbell  v.  Thomas,  9  Id.  82;  MeLavnin  ▼. 
Salmons,  11  Id.  98;  and,  by  the  supreme  court  of  the  United  States,  in  Clarke 
V.  Courtney,  5  Pet.  318.  And  the  same  doctrine  is  established  in  other  states: 
MeCall  y,  Neely,  3  Watts,  69;  Heiser  v.  Biehle,  7  Id.  35;  Criswellv.  Altemus, 
Id.  566;  Lawrence  v.  Hunter,  9  Id.  64.  And  where  such  a  survey  is  accom- 
panied by  the  payment  of  taxes  on  the  whole  tract  it  is  particularly  effectual 
in  defining  the  extent  of  the  claim  and  in  giving  the  true  owner  notice  of  itt 
Murphy  V.  Springer,  1  Grant's  Cas.  73.  But  the  effect  of  the  survey  is 
cestricted  by  the  declarations  of  the  occupant  that  he  does  not  claim  title  to 
all  the  land  included  in  such  survey:  Brown  v.  Edson,  22  Vt.  367.  The 
principle  of  these  cases  allowing  one  in  part  possession  to  define  the  extent  of 
his  possession  by  a  survey,  seems  to  be  that  the  survey  is  a  publio  and  noto« 
cions  act|  well  calculated  to  give  notice  to  the  true  o^rner. 


Breokenridge  v.  Dunoan. 

[9  A.  K.  ICabsbalIh  so.] 

▲  Patent  Ambioujtt  in  a  Will,  or  one  leaving  the  tettatov^s  intention 
doubtful,  cannot  be  explained  by  evidence  dehors  the  will,  but  it  is  other- 
wise  as  to  a  latent  ambiguity,  or  one  in  which  the  intention  is  dearly 
expressed,  but  where  there  is  a  doubt  as  to  the  object  to  which  such  in- 
tention applies. 

CoNBTBUCTiON  OF  Devisb. — ^A  devin,  to  a  daughter,  of  slaves  "put  in  her  pos- 
session '*  by  the  testator,  does  not  include  a  slave  hired  to  the  husband 
of  such  daughter. 

Appeal  from  the  cironit  court.  The  oase  is  citated  in  the 
opinion. 

BUbh^  for  the  appellants. 

Eardin,  for  the  appellee. 

By  Court,  Bowan,  J.  In  the  will  of  Duncan,  the  testator, 
among  other  clauses  are  the  three  following,  viz. :  1.  "  To  my 
daughter,  Polly  Breokenridge,  I  give  the  negroes  and  all  the 
other  property  that  I  have  put  into  her  possession;"  2.  "To 
my  daughter,  Eleanor  Breckenridge,  I  give  the  negroes  and  all 
the  property  I  have  put  into  her  possession;''  8.  ''To  my 
daughter  Sally,  I  give  three  negroes,  namely,  Mary  Ann,  Cas« 
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Sandra,  and  Jerrard,  all  her  beds  and  fomiture  that  she  ao* 
quired  einoe  she  was  of  age,  and  her  horse,  saddle  and  bridle^ 
and  likewise  all  her  other  property  that  she  has  acquired  since 
she  has  become  of  age." 

The  testator  had  several  sons,  to  each  of  whom  he  devised 
land,  but  no  negroes.  To  his  daughters  he  gave  negroes,  aa 
aboTC,  but  no  land.  To  Polly,  upon  her  intermarriage  with 
the  complainant  John,  he  gave  a  negro  girl  and  a  negro  boy,  to- 
gether with  his  household  furniture.  To  Eleanor,  upon  her  in* 
tennarriage,  he  gave  in  like  manner,  three  negroes  and  some 
household  furniture.  He  had  two  negro  fellows,  viz.,  Sam  and 
Jack.  Jack  he  hired  to  one  of  his  sons  for  several  years  before 
his  death,  which  happened  in  the  fall  of  the  year  1818,  at  the 
price  of  eighty  dollars  per  year.  Sam  he  hired  in  like  manner 
to  John  Breckenridge,  the  appellant,  yearly,  from  the  year  1815 
till  his  death,  at  the  like  price  of  eighty  dollars  per  year.  Polly 
and  John  were  intermarried  in  the  year  1810.  Sam  was  in  the 
possession  of  the  appellants  upon  hire,  as  aforesaid,  at  the  date 
of  the  will  and  at  the  time  of  the  testator's  death.  The  appel- 
lants claimed  Sam  under  the  first  above  recited  clause  of  the 
will,  and  exhibited  their  will  in  the  court  below  against  the  ap- 
pellees, the  executors,  to  compel  them  to  assent.  The  execu- 
tors answered,  refusing  to  assent.  The  court,  upon  final  hear- 
ing, dismissed  the  biU,  from  which  decree  of  dismissal  an  ap- 
peal was  prayed  and  the  cause  brought  to  this  court. 

In  the  construction  of  a  will,  the  intention  of  the  testator  is 
to  be  ascertained  and  effectuated.  In  that,  as  in  every  other 
instrument,  the  rules  of  construction  are  to  be  employed  only 
when  doubt  exists.  When  a  doubt  exists  as  to  the  intention  of 
the  party,  it  is  called,  in  law  language,  a  patent  ambiguity. 
But  when  the  intention  of  the  party  is  clearly  expressed,  and  a 
doubt  exists,  not  as  to  the  intention,  but  aa  to  the  object  to 
which  the  intention  applies,  it  is,  in  the  same  language,  called 
a  latent  ambiguity.  GThe  helps  to  be  employed  in  the  solution 
of  the  patent  ambiguity,  are  to  be  collected  from  the  face  of 
the  instrument  alone  in  which  it  originated;  and  in  this  service 
the  context,  and  every  legitimate  rule  of  exposition,  may  be  en* 
listed  and  used  in  obedience  to  the  maxim,  **iUre8  magis  valeai, 
quam  perecU"  but  parol  testimony,  or  extraneous  proof  of  any 
kind,  is  inadmissible;  not  so  in  relation  to  a  latent  ambiguity. 
There,  as  the  doubt  originated  not  on  the  face  but  dehors  the 
instrument,  not  as  to  the  intentions  of  the  party,  but  as  to  the 
nature  or  state  of  the  facts  in  the  country,  any  legitimate  evi- 
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dence,  of  which  the  facts  are  suscepiible  from  that  quarter,  is 
admissible  to  remoTe  the  doubt.  In  this  case  no  doubt  can  be 
entertained  as  to  the  intention  of  the  testator;  it  is  dearlj  ex- 
pressed: **  To  my  daughter  Polly  I  give,  etc.,  the  negroes  that 
I  put  in  her  possession."  To  the  negroes  which  the  testator 
had  put  into  the  appellant  Poll/s  possession,  she  is  clearly 
entitled  under  this  bequest  in  his  will.  But  what  negroes,  and 
how  many,  he  had  put  into  ^he  possession  of  his  daughter 
Polly,  are  facts  dehors  the  will,  concerning  which  doubts  are 
entertained.  These  doubts  belong  to  the  latent  class,  and  are, 
as  they  may  well  be,  solved  by  the  proof  in  the  cause,  from  the 
country.  We  learn  from  the  entire  will,  as  we  might  have 
inferred  from  the  situation  of  the  testator,  that  under  the  im- 
pression of  an  approaching  dissolution,  and  in  contemplation 
of  that  event,  his  mind  was  employed  in  providing  for  his  chil- 
dren; they  were  the  objects  of  his  affection,  as  they  were  about 
to  be  of  his  benefaction;  his  mind  flowed  in  the  channels  of  his 
affection,  or,  to  speak  more  emphatically,  of  his  blood.  He  had 
two  sons-in-law;  neither  of  them  were  named;  perhaps  neither 
of  them  were  thought  of.  Every  child  is  thought  of,  named, 
and  provided  for  as  such.  To  his  child  Polly  he  gives  the 
negroes  which  he  had  put  in  her  possession.  We  learn  from 
the  proof  in  the  cause  that  he  had,  eight  years  anterior  to  the 
date  of  the  will,  given  to  her  two  negroes,  viz.,  Winny  and 
Frazier,  upon  her  intermarriage  with  the  appellant  John. 
Those  negroes  were  given  to  Polly  upon  her  marriage.  Sam, 
the  negro  in  contest,  was  five  years  afterward  hired  to  John. 
To  my  daughter  Polly  I  give  the  negroes,  etc.,  that  I  put  into 
her  possession.  To  whom  does  the  testator  allude  as  the  donee  ? 
His  child,  his  daughter  Polly.  To  what  negroes  does  he  allude  ? 
To  those  which  he  had  given  into  her  (Polly's)  possession.  Who 
were  they?  Winny  and  Frazier,  whom  he  had  put  into  her 
possession  upon  her  marriage.  He  had  never  put  Sam  into  her 
possession.  He  had  never  displayed  any  donative  intention  in 
relation  to  Sam.  He  had  put  Sam  into  the  possession  of  John 
Breckenridge— of  John,  not  of  Polly;  of  him,  not  of  her;  in  the 
year  1815— not  in  the  spirit  of  gift,  but  of  gain;  not  for  an  indefi- 
nite time,  but  for  a  year,  at  the  price  of  eighty  dollars,  which 
process  was  renewed  every  successive  year  until  his  death.  Sam 
is  not  the  only  slave  not  specifically  disposed  of  by  the  testator 
in  his  will.  Jack,  a  fellow  of  not  less  value,  who  was,  in  like 
manner,  out  upon  hire,  is  alike  veithout  any  specific  notice  in 
the  will.     We  cannot,  therefore,  think  that  Sam  was  given  up 
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by  the  will  to  the  appellant.  In  this  sentiment  we  are  the 
more  confirmed,  from  the  consideration  that  the  negroes  given 
to  Polly  upon  her  marriage^  were,  at  the  date  of  the  will,  owing 
to  their  increase,  of  more  value  than  the  negroes  given  to  either 
of  her  sisters  at  that  time. 

The  decree  of  the  court  below,  dismissing  the  bill  of  the 
appellants,  must,  therefore,  be  affirmed  with  costs. 


EvmKN GB  DBHOBS  THE  WiLL  is  not  admissible  to  show  that  the  teitfttor 
intended  to  make  a  different  disposition  from  that  stated  in  the  wHl:  Jaetwrn 
y.  Sill,  6  Am«  Dec.  363;  RothmdhUr  v.  Myers,  Id.  613.  Sach  evidence  is 
admissible  to  control  the  terms  of  a  will  only  in  two  cases,  vis. :  to  explain  a 
latent  ambiguity,  or  to  rebut  a  resultinp;  trost:  Mann  v.  Mamn,  7  Id.  416w 
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9BA€i>TTLEKT  PuBCKASB  TBROUGH  Inkocemt  Aoxnt.— Where  a  pnrohMsr 
of  land  acts  fFandolsntly  in  making  the  porohase,  the  fact  that  the  agent 
through  whom  the  purchase  is  made  acts  fxma  fide,  will  not  protect  the 
transaction. 

Inadequacy  of  Prigb  is  not  per  se  a  sufficient  ground  for  setting  aside  a 
contract,  but  it  is  a  circumstance  entitled  to  great  weight  as  evidence  of 
undue  advantage,  and  that  the  vendor  did  not  know  the  value  of  the 
property. 

SurPBESSio  Vebi  vitiates  a  contract  equally  with  wggutio  fcM. 

.Making  a  Pubchasb  thbouoh  a  Third  PsBaoN,  if  there  is  no  satiafaotoiy 
reason  for  doing  so,  is  a  badge  of  fraud. 

Appeal  from  circuit  court.    The  opinion  states  the  case* 

Hardin,  for  the  appellant. 

LiUeU  and  Pope,  contra. 

By  Court,  Botle,  C.  J.  Col.  Arthur  Campbell,  by  his  will, 
after  making  sundry  devises,  directed  that  his  executor  should 
sell  a  tract  of  land  of  one  thousand  acres,  which  he  held  n^ar 
Louisville,  so  soon  as  it  would  bring  twenty  dollars  an  acre,  on 
a  credit  of  one,  two,  and  three  years;  and  another  tract  of  six 
hundred  and  twenty-five  acres  in  Tennessee,  when  it  would 
bring  five  dollars  an  acre;  and  all  his  lands  in  Yirginia  not  be* 
fore  bequeathed;  and  directed  the  money  arising  from  thence 
to  be  applied  to  the  payment  of  his  debts  and  the  legacies  he 
had  bequeathed,  and  the  overplus  to  be  equally  divided  be- 
tween his  four  youngest  daughters,  after  the  death  of  his  wife. 
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whom  he  allowed  to  receive  the  interest  during  her  life*  Col. 
Campbell  haying  died,  his  will  was  duly  admitted  to  record  in 
the  county  court  of  Enox  county,  at  the  September  term,  1811; 
and  his  son,  Arthur  L.  Campbell,  one  of  the  executors  named 
in  the  will,  took  upon  himself  the  execution  of  the  will,  the 
others  therein  named  having  declined  doing  so.  Not  long  after 
taking  upon  himself  the  execution  of  the  will,  Arthur  L.  Camp- 
bell laid  off  into  lots  a  considerable  part  of  the  tract  near  Lou- 
isville, and  sold  the  same,  at  different  times,  for  a  very  large 
amount. 

In  this  situation  of  the  estate.  Beard,  who  had  intermarried 
with  one  of  the  four  youngest  of  the  testator's  daughters,  on 
the  second  day  of  May,  1816,  the  wife  of  the  testator  having 
previously  departed  this  life,  agreed  to  sell  to  William  Hogan  his 
wife's  interest  in  the  before-mentioned  residuary  devise,  for  the 
price  of  three  thousand  six  hundred  dollars;  and  on  the  sixth 
of  the  same  month,  he  made  a  formal  deed  of  conveyance 
thereof  to  Hogan,  who,  on  the  same  day,  conveyed  the  same, 
for  the  same  price,  to  Arthur  L.  Campbell. 

In  the  month  of  November  following.  Beard  and  wife  filed 
this  bill  to  set  aside  the  sale  made  by  Beard  of  his  wife's  in- 
terest on  the  ground  of  its  having  been  obtained  by  fraud,  and 
to  compel  Campbell,  as  executor,  to  sell  the  residue  of  the 
land  devised  to  be  sold,  and  to  account  and  to  pay  over  to  them 
their  share  of  the  estate.  The  circuit  court,  on  a  final  hearing, 
dismissed  the  bill,  and  Beard  and  vnfe  have  appealed  to  this 
court. 

The  only  question  necessary  to  be  decided  is,  whether  the 
sale  made  by  Beard  of  his  wife's  interest,  was  obtained  by 
fraud  or  not?  There  is  no  pretext  for  imputing  fraud  to  Hogan. 
But  the  fact  is  incontestably  established  that  he  made  the  pur- 
chase not  for  himself  but  for  Campbell.  He  had  no  wish  to 
procure  the  interest  for  himself.  The  only  motive  for  making 
the  contract  was  to  secure  a  debt  due  from  Beard,  whose  indi- 
gent circumstances  afforded  no  other  resources  of  payment  of 
that  debt  in  pursuance  of  a  previous  understanding  between 
Hogan  and  Campbell,  the  latter  became  bound  to  pay.  Con- 
sidering the  purchase  as  having  been  made  for  Campbell,  the 
transaction  in  relation  to  him  assumes  a  very  different  aspect 
from  what  it  would  have  worn  in  relation  to  Hogan,  had  the 
purchase  been  made  by  him  for  his  own  benefit.  The  interest 
sold  by  Beard  is  satisfactorily  proven  to  be  worth  at  least  three 
times  as  much  as  the  price  he  was  to  receive.    It  is  true  that 
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inadequacy  of  price  ia  not  per  se  a  cause  for  setting  aside  a 
contract,  but  as  CTidence  of  fraud,  it  is  always  entitled  to 
weight.  And  it  is  held,  if  there  be  such  inadequacy  as  to 
show  that  the  person  did  not  understand  the  bargain  he  made, 
or  was  so  oppressed  that  he  was  glad  to  make  it,  knowing  its 
inadequacy,  it  will  show  a  command  oTer  him  that  will  amount 
to  fraud:  Newland  on  Contracts,  857-9,  and  the  authorities 
there  cited. 

It  is  proTen  that  Beard  was  in  needy  circumstances,  and 
pressed  for  money.  Had  he,  therefore,  known  the  true  Yslue  of 
the  interest  he  sold,  it  would  have  been  iniquitous  to  take  ad- 
vantage  of  these  circumstances,  in  order  to  obtain  his  interest 
for  such  an  inadequate  price.  But  it  is  apparent  that  Beard 
did  not  know  the  ixue  vidue  of  the  interest  he  sold.  He  was, 
probably,  ignorant  of  the  value  of  the  lands  devised  by  the 
testator  to  be  sold.  Of  these,  the  tract  near  Louisville  was  by 
far  the  most  valuable,  and  the  price  it  would  command  had 
been  greatly  and  unexpectedly  enhanced,  not  only  by  the  causes 
which  operated  in  general  upon  the  price  of  real  estate  in  that 
town  and  its  vicinity,  but  still  more  by  the  plan  pursued  by 
Campbell,  of  dividing  and  selling  a  part  of  the  tract  in  lots,  or 
small  parcels.  This  sudden  and  unexpected  enhancement  of 
price,  cannot  be  presumed  to  have  been  known  to  Beard,  who 
resided  in  a  remote  part  of  Enox  county,  at  the  distance  of 
nearly  two  hundred  miles  from  Louisville.  But  the  value  of  the 
interest  sold  by  Beard  did  not  depend,  exclusively,  upon  the 
price  which  the  lands  devised  by  the  testator  would  command. 
Much  of  its  value  depended  upon  the  amount  of  the  debts  of 
the  testator;  for  it  was  only  an  interest  in  the  surplus  after  the 
debts  and  legacies  were  paid,  that  Beard  sold.  The  amount  of 
the  debts  Beard  did  not  know,  nor  had  he  any  opportunity  of 
knowing;  and  he  had  a  right  to  calculate  from  the  reputed  em« 
barrassment  of  the  testator,  that  the  amount  of  the  debts  was 
much  greater  than  it  appears  to  be,  from  anything  shown  in  this 
case.  On  the  other  hand,  it  is  evident,  that  Campbell  knew 
not  only  the  value  of  the  lands  devised  by  the  testator  to  be 
sold,  but  the  amounts  of  the  debts. 

It  was  his  duty,  therefore,  to  have  disclosed  to  Beard  the  in- 
formation he  possessed  in  relation  to  both,  before  he  made  the 
purchase,  and  the  concealment  of  the  true  state  of  these  facts 
was  a  manifest  violation  of  good  faith,  and  sufficient  to  vitiate 
the  contract;  for  it  is  a  settled  rule  in  equity  that  auppresaio  veri 
as  well  as  suggesHo  fahiy  is  a  good  ground  for  setting  aside  a 
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contract.  But  Campbell  not  only  failed  in  his  duty  in  this  re- 
spect, but  it  is  in  proof  that  he  told  Beard,  before  he  made  the 
contract,  that  it  was  a  good  one  for  him,  and  advised  him  to 
make  it,  and  it  appears  that  Beard  had,  at  that  time,  the  utmost 
confidence  in  him. 

To  these  evidences  of  the  want  of  good  faith  on  the  part  of 
Campbell,  we  must  add  the  indirect  means  of  making  the  pur- 
chase through  the  medium  of  a  third  person.  This  oblique 
method  of  making  the  purchase,  for  which  there  is  no  satis- 
factory apology  given,  is,  in  itself,  calculated  to  awaken  sus- 
picion, and  connected  with  the  inadequacy  of  the  price  and  the 
other  features  of  the  case,  strongly  evinces  the  unfairness  of 
the  transaction. 

The  decree  of  the  circuit  court  must  be  reversed,  with  costs, 
and  the  cause  remanded  to  that  court  that  a  decree  may  be 
there  entered  setting  aside  and  annuHing  the  contract;  and 
that  such  other  and  further  orders  and  decrees  may  be  made, 
as  may  be  sufficient  to  effectuate  the  relief  sought  in  the  bill, 
and  shall  not  be  inconsistent  with  the  foregoing  opinion. 

Bow  AN,  J.,  was  absent. 


Inadequacy  or  Considsbation  alone  is  not  a  sufficient  ground  for  setting 
aside  a  oontract:  Whitefield  v.  McLeody  1  Am.  Dec.  6^.  But  the  doctrine 
announced  in  the  principal  case  that  the  inadequacy  of  price  is  a  circum- 
stance tending  to  show  that  undue  advantage  was  taken  of  the  vendor,  or 
that  he  was  ignorant  of  the  value  of  the  property,  was  approved  in  CrvUe  v. 
Christopher,  5  Dana,  181,  where  Marshall,  J.,  delivering  the  opinion  of  the 
court,  said:  "It  has  been  said  that  inadequacy  of  price  alone,  if  it  be  such 
as  to  show  that  the  vendor  did  not  understand  the  bargain,  or  was  so  op- 
pressed that  he  was  glad  to  make  it,  knowing  its  inequality,  will  show  a 
command  over  him  that  will  amount  to  fraud:  Beard  v.  CampbeU,  2  Mar. 
127;  Newland  on  Contracts,  359.  And  it  cannot  be  doubted  that  although 
the  inadequacy  be  not  so  great  as  of  itself  to  demonstrate  such  want  of  un- 
derstanding, or  oppression,  or  command,  as  to  vitiate  the  contract,  yet  if 
these  circumstances  exist  in  connection  with  it,  and  are  taken  advantage  of 
as  the  means  of  procuring  an  advantageous  bargain  upon  a  consideration 
palpably  inadequate,  the  contract  cannot  stand."  In  that  case  there  was,  in 
addition  to  the  circumstance  of  inadequacy  of  price,  evidence  of  imbecility 
or  weakness  of  understanding  upon  the  part  of  the  vendor,  and  special  con- 
fidence reposed  in  the  good  faith  of  the  vendee,  and  upon  these  combined 
grounds  it  was  held  that  the  oontract  should  be  set  aside.  That  inadequacy 
of  price,  coupled  with  other  evidences  of  fraud  and  undue  influence^  will 
vitiate  a  contract,  is  well  settled:  1  Parsons  on  Contracts,  436,  437,  492. 

Thb  Ekplotment  or  an  Aoknt  in  making  a  purchase,  where  there  is  no 
apparent  necessity  for  the  services  of  an  agent,  throws  suspicion  on  the  good 
f^th  of  the  transaction:  Shalley  v.  Oare,  6  Dana.  452,  citing  the  principal 
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SiTTPBBSSio  Ybbx  in  a  contract  for  the  sale  of  land,  at  bj  oonoealing  m 
radical  defect  in  the  title,  is  a  fraud  affording  groond  for  zeadHion:  P^Alm 
▼.  Stqthau,  6  Am.  Dec  660. 


Morton  v.  Fletcher. 

[2  A.  K.  IfilMffiTJi,  187.] 

A  Bom)  GxvBf  >ok  ths  Pubckasb  of  Lottibt  Tiokxeb,  wbera  the  kitaiy 

is  imaathoriaed  bj  law,  is  merely  void;  but  the  oonsideiatiott  of  moh  » 

bond  most  be  impeached  by  special  plea. 
Thb  AflSiONBB  OF  SUCH  A  BoND,  if  indnoed  to  keep  it  by  the  repraasnta- 

tions  of  the  obligor,  until  reooorse  on  the  assignor  is  lost,  can  only  recover 

on  those  representations  and  not  on  the  bond. 

Wbtt  of  error  of  the  circuit  court.  The  opioion  statee  the 
case. 

Hoggin,  for  the  plaintiff. 

By  Court,  Owsxat,  J.  This  is  an  action  of  debt^  brought  bj 
Morton,  as  assignee  of  David  Williamson,  upon  an  obligation 
given  to  Williamson  by  the  appellees. 

The  appellees  pleaded  that  the  obligation  was  given  in  con- 
sideration of  lottery  tickets  in  a  lottery  of  David  Williamson^ 
or  scheme  for  the  distribution  of  property,  unauthorized  by 
law,  etc. 

The  appellant,  Morton,  replied,  that  before  the  obligations 
became  due  and  payable,  being  ignorant  of  the  consideration 
for  which  it  was  given,  and  having  an  opportunity  of  returning 
it  to  Williamson  and  obtaining  satisfaction  therefor,  he  applied 
to  the  appellees  to  know  whether  the  obligation  was  good,  and 
would  be  punctually  paid,  if  the  appellant  should  retain  it;  and 
avers  that  the  appellees  did  then  and  there  assure  the  appellant 
that  the  obligation  was  good,  and  would  be  punctually  paid, 
and  in  faith  of  those  assurances  the  appellant  retained  the 
obligation  until  it  became  payable,  at  which  time,  the  said 
Williamson  had  become  insolvent  and  unable  to  indemnify 
the  appellant  therefor,  etc.  To  this  replication  the  appellees 
demurred,  and  the  appellant  having  joined  in  demurrer, 
judgment  was  rendered  against  the  appellant  in  bar  of  his 
action.    From  that  judgment  he  has  appealed  to  this  court. 

Assuming  the  obligations  to  have  been  given  in  consideration 
of  lottery  tickets,  as  lotteries  are  interdicted  by  law,  there  is  no 
question  but  the  obligation  is  not  only  voidable,  but  absolutely 
void.  But  as  the  consideration  for  which  it  was  given  is  not 
apparent  upon  the  face  of  the  obligation,  it  is  true,  it  became 
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neceeaaxj  for  the  appellees  to  impeach  the  obligation  bj  special 
plea.  Not,  howcTer,  as  was  contended  in  argument,  because 
the  obligation  was  voidable  only,  but  in  obedience  to  the  rules 
of  pleading,  to  enable  the  court  to  decide  upon  its  iuTaliditj.  If 
the  obligation  is  void,  therefore,  it  follows,  conclusively,  that 
the  replication  furnishes  no  sufficient  answer  to  the  plea. 
The  subsequent  assurances  alleged  by  the  replication  to  have 
been  made  to  the  appellees,  if  induced  by  a  valid  consideration, 
may  have  imposed  upon  them  a  liability  to  the  appellant,  but 
then  their  accountability  results,  not  from  any  thing  contained 
in  the  obligation,  but  from  their  promise  to  pay  the  assignee,  and 
consequently  to  obtain  indemnity,  the  appellant  should  resort 
to  his  action  upon  the  assumpsit  made  to  himself,  and  not  an 
action  upon  the  void  obligation  given  to  his  assignor. 
The  judgment  must,  therefore,  be  affirmed,  with  costs. 


A  CoimtAor  Oaxonf  ATnro  m  ax  Uklawittl  Tbaksaoiion,  m  in  a  sale 
of  tioketB  in  a  lottery  forbidden  by  statate,  under  penalty,  is  void,  altfaoo^^ 
not  expreaaly  declared  to  be  so,  and  no  action  will  lie  on  aooh  a  oontraots 
Beidenbtnder  v.  CfharUs,  8  Am.  Bee.  682  and  note;  Hibemia  T.  Oorp,  v. 
ffendermm,  11  Id.  688;  WUatm  v.  Spmeer^  10  Id.  491. 


Frame  v.  Kenny. 

[a  A.  X.  Xambau.,  14S.] 

LmxTATioiiB  nr  Equirr. — ^The  statute  of  limitationa  does  not  in  tetum  apply 
to  snita  in  equity,  but  where  legal  relief  is  barred  by  lapse  of  time  equity 
will  not  interfere;  henoe  equity  will  not  aid  t  atale  tranaaotion  thirty* 
four  years  old. 

Apfsai*  from  the  circuit  court.    The  opinion  states  the  case. 

Talboi,  for  the  a}>pellant. 
Bibb^  for  the  appellee. 

By  Court,  Botlb,  C.  J.  In  August,  1814,  Frame  filed  his 
bill  against  the  heirs  and  executors  of  James  Kenny,  to  obtain 
a  conveyance  or  compensation  in  damages  for  two  hundred  acres 
of  land,  part  of  four  hundred  acres,  which  he  alleges  Kenny,  in 
1810,  gave  his  obligation  to  convey  to  him.  The  other  two 
hundred  acres,  he  admits,  has  been  satisfied  by  a  conveyance 
from  Oolonel  James  Qarrard,  in  consequence  of  an  arrangement 
jmade  by  Kenny  in  1794  or  1795.  In  the  original  bill  he  alleges 
the  loss  of  the  obligation,  but,  in  amendment  thereto,  he  sug- 
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gesta  ihat  he  has  since  found  amongst  his  papers  some  maiilated 
fragments  of  it  which  he  exhibits.  The  defendants  admit  no 
allegations  of  the  bill  material  to  the  right  of  Frame,  and  insist 
upon  the  lapse  of  time  as  a  bar  to  the  relief  sought.  The  cir- 
cuit court  dismissed  the  bill,  and  Frame  has  appealed  to  this 
court. 

We  have  no  doubt  that  the  bill  was  properly  dismissed.  The 
lapse  of  time  is  sufficient,  in  itself,  to  preclude  a  recovery.  The 
fragments  of  the  paper  exhibited  by  Frame  contain  neither  the 
signature  nor  seal  of  Eenny,  and  although  the  parol  evidence 
proves  that  the  paper  had  once  his  signature  annexed,  it  does 
not  establish  the  fact  that  his  seal  was  ever  affixed  thereto.  If 
it  were  not  sealed  the  statute  of  limitations  would  preclude  any 
action  at  law  from  being  maintained  on  it  after  the  lapse  of  five 
years,  and  although  the  words  of  the  statute  apply  to  actions  at 
law  only,  yet,  as  equity  follows  the  law,  a  court  of  chancery 
considers  itself  bound  by  the  statute,  and  invariably  refuses  its 
aid  when,  from  the  lapse  of  time,  an  action  at  law  could  not  be 
maintained.  But  supposing  the  instrument  to  have  been  sealed, 
and  that  the  statute  consequently  did  not  apply,  still  the  claim 
is  too  antiquated  to  be  sustained.  The  contract  upon  which 
the  claim  is  founded  is  alleged  to  have  been  made  about  thirty- 
four  years  before  the  bill  was  filed,  and  between  twenty-five  and 
thirty  years  of  that  time  the  parties  lived  in  the  same  couniy 
within  a  few  miles  of  each  other.  During  all  that  period,  not- 
withstanding Frame  labored  under  no  disability,  he  appears  to 
have  made  no  demand  of  his  right,  and  never  brought  suit  until 
tbe  death  of  Eenny.  One  who  has  thus  slept  upon  his  right 
cannot  be  entitled  to  the  relief  of  a  court  of  equity,  for  vigilant' 
ibu8  non  dormieniibus  jura  subveniunt.  A  claim  which  has  lain 
dormant  so  long  ought  not  to  be  resuscitated.  Good  policy  re- 
quires that  there  should  be  an  end  of  litigation;  expedii  reipiMir 
ccB  vi  8itfini8  lUium. 

Infiuenced  by  considerations  of  this  sort,  courts  of  equity 
have  uniformly  refused  to  give  relief  upon  such  stale  transac- 
tions as  the  present. 

Decree  affirmed  with  costs. 


Ldcitations  in  EQUiTT.—It  is  well  lettled,  m  aooordaaoe  with  the 
trine  here  laid  down,  that  although  atatates  of  limitationa  may  not  in  tenna 
apply  to  Buits  in  equity,  yet  equity  following  the  law  will  adopt  the  aama 
periods  of  limitation  in  such  suits  as  are  prescrihed  for  actions  of  an  analo- 
gous nature:  Ang.  on  Idm.,  sec  25;  Story  Eq.  Ju.,  sees.  64>  a,  and  629; 
Wagner  t.  BaM,  7  How.  (U.  S.)  258;  Badger  v.  Badger,  2  Cli£  137;  Mc- 
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Vlane  t.  £%«pAm2,  21  N.  J.  Eq.  76;  Ashley  v.  Denton,  I  lAtt.  86;  SmUh  v. 
Carney,  Id.  296;  Thamaa  v.  TFAtte,  3  Id.  175;  Bank  of  U.  8,  y.  DaUam,  4 
Dana,  574;  Femriek  t.  Maeey,  1  Id.  276;  Breckenridge  ▼.  ChurehUl,  3  J.  J. 
Manh.  12;  Rogers  v.  Moore,  9  B.  Mon.  401;  Brunk  v.  Means^  11  Id.  214;  C^ajf 
V.  C2a2^,  7  BadL  95;  ^y€r  v.  Steioart,  14  Minn.  97;  Manning  y,  Warren,  17 
111.  267;  iTane  Co.  v.  Herrington^  60  Id.  239;  Sloan  v.  Graham,  85  Id.  26; 
Casinery,  Walrod,  SSId,  171;  Neely*8 appeal,  SSTsl.  St.  387;  Carrolv.  Qreen, 
92  U.  S.  609;  JTaiM  v.  Bloodgood,  11  Am.  Dec.  417.  In  some  of  the  states, 
indeed,  the  statute  of  limitations  is  expressly  made  applicable  to  all  snita 
and  actions.  It  is  so  in  Oregon:  Anderson  v.  Baxter,  4  Ore.  105;  Code  of  Civ. 
Pro.,  sec.  378;  in  California:  Lord  v.  Morris,  18CaL  484;  Boydv,  Blankman, 
29  Id.  19;  Love  ▼.  Watkins,  40  Id.  547;  in  Missouri:  Kelly  v.  Hurt,  61  Ma 
463;  in  Nevada:  White  v.  Sheldon,  4  Nev.  280;  and  perhaps  in  several  other 
etates. 

Limitations  to  Suits  Existed  Before  the  Statute,  by  the  immemo- 
rial practice  of  equity  courts;  for  it  has  always  been  a  rule  of  those  courts 
not  to  enforce  stale  demands  or  rights  which  were  not  diligently  and  vigi- 
lantly asserted.  The  equity  doctrine  upon  this  subject  was  thus  stated  by 
Lord  Camden  in  an  early  case:  Smith  v.  Clay,  reported  in  a  note  to  Deloraine 
v.  Broume,  3  Bro.  Ch.  640:  "A  court  of  equity  which  is  never  active  in  relief 
against  conscience  or  public  convenience,  has  always  refused  its  aid  to  stale 
demands,  where  the  party  has  slept  upon  his  right,  and  acquiesced  for  a 
great  length  of  time.  Nothing  can  call  forth  this  court  into  activity  but 
conscience,  good  faith,  and  reasonable  diligence;  where  these  are  wanting, 
the  court  is  passive  and  does  nothing.  Laches  and  neglect  are  always  dis- 
countenanced, and,  therefore,  from  the  beginning  of  this  jurisdiction,  there 
was  always  a  limitation  to  suits  in  this  court.  Therefore,  in  Fitter  v.  Lord 
Macclesfield,  Lord  North  said  rightly,  that  though  there  was  no  limitation  to 
a  bill  of  review,  yet  after  twenty-two  years  he  would  not  reverse  a  decree 
but  upon  very  apparent  error.  *ExpedU  retpvbUcos  ut  sit  finis  litium,*  is  a 
maxim  that  has  prevailed  in  this  court  in  all  times,  without  the  help  of  an 
act  of  parliament.  But  as  the  court  has  no  legislative  authority,  it  could  not 
properly  define  the  time  of  bar  by  a  positive  rule,  to  an  hour,  a  minute,  or  a 
year;  it  was  governed  by  circumstances.  But  as  often  as  parliament  had 
limited  the  time  of  actions  and  remedies  to  a  certain  period,  in  legal  proceed- 
ings,  the  court  of  chancery  adopted  that  rule,  and  applied  it  to  similar  cases 
in  equity.  For  when  the  legislature  had  fixed  the  time  at  law,  it  would  have 
been  preposterous  for  equity  (which,  by  its  own  proper  authority,  always 
maintained  a  limitation),  to  countenance  laches  beyond  the  period  that  law 
had  been  confined  to  by  parliament.  And,  therefore,  in  all  cases  where  the 
legal  right  has  been  barred  by  parliament,  the  equitable  right  to  the  same 
thing  has  been  concluded  by  the  same  bar."  See,  also,  Hoveden  v.  Lord 
Annesley,  2  Sch.  k  Lef.  329;  Wilhelm  v.  Caylor,  32  Md.  151;  Casiner  v.  WaU 
rod,  83  HL  171.  The  statute,  therefore,  simply  furnished  courts  of  equity 
with  a  convenient  and  uniform  measure  for  determining  the  proper  periods 
of  limitations  already  existing  in  those  courts  upon  the  prosecution  of  stale 
demands. 

The  Rule  ut  EQurrr  is  Broadse  thait  tsb  Statute,  for  as  it  is  a  general 
rule  existing  independently  of  the  statute  and  applicable  to  all  stale  demands^ 
it  not  only  embraces  all  cases  within  the  statute  where  courts  of  law  and 
equity  have  ooncnrrent  jurisdiction,  but  also  cases  of  exclusive  equitable 
«>gnizance,  to  which  the  statute  does  not  and  cannot  extend.  But  equity 
Am.  I>bo.  Vol.  ZII— 24 
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coarto  recognize  and  apply  the  mearare  of  the  atatate  in  oaaoa,  not  only  dt 
«oncarrent,  bat  of  exclnaive  jnriadiction,  wherever  the  nature  of  the  demand 
or  right  aonght  to  be  enforced  will  permit  it:  Hcveden  v.  Lord  Annesiq^,  2 
Sofa.  &  Lei  829;  Ang.  on  Lim.  aec  26.  There  ia  a  noticeable  diatinotion, 
howeyer,  in  the  effect  given  to  the  atatate  in  the  two  olaaaea  of  caaea. 
Where  there  ia  a  ooncorrent  jnriadiction  at  law,  ooorta  of  eqtiity  accept  the* 
aftatnte  aa  obligatory;  but  where  a  jurisdiction  of  chancery  ia  exdnaiYe,  the* 
■tatate ia  applied  merely  by  way  of  analogy:  WUhelm  ▼.  Cayhr,  82  Md.  151; 
Brtekenridge  y.  ChurehiU,  3  J.  J.  Marah.  12L  In  the  case  last  cited  the  doc- 
trine ia  thna  stated  by  Eobertson,  0.  J. :  "The  statute  of  limitationa  doea 
not  apply  in  propria  jure  to  suite  in  chancery.  But  aa  equUas  aequitur  legem, 
ehanceiy  haa  adopted  the  limitation  at  law  aa  a  general  rule  of  dedaion:  1 
Madd.  Oh.  79,  80;  Thomas  ▼.  White,  3  litt.  183;  Haddhs  ▼.  Davison,  8 
Hon.  41.  In  cases  over  which  the  chancellor  haa  exclusiFC  cogniaance^  he 
does  not  regard  the  limitation  of  analogoua  cases  at  law  aa  oonduaive  and 
absolute,  but  notices  the  lapse  of  time  only  as  evidence  of  the  injustice  or 
impolicy  of  granting  relief.  In  such  cases,  therefore,  time  ia  susceptible  of 
many  explanationa  which  would  not  affect  the  operation  of  the  limitation  in 
cases  to  which  it  peremptorily  applies.  But  in  those  cases  in  which  chancery 
and  common  law  have  concurrent  jurisdiotion,  time  ia  generally  aa  efficaeioaa 
and  inexorable  in  a  court  of  equity  as  it  would  be  in  a  court  of  law." 

Ik  Gases  of  Concttb£ent  Jurisdiction  at  law,  oourta  of  equity  generally 
regard  the  statute  as  absolutely  binding  upon  them.  The  periods  prescribed 
by  the  statute  are  recognized  in  such  cases  as  imposing  a  limitation  upon  the 
cause  of  action  itself  and  not  merely  upon  the  court  in  which  it  may  be  pros- 
ecuted. Hence  the  limitation  foUowa  the  demand  wherever  it  may  be  aued. 
The  party  ia  not  permitted  to  evade  the  legal  bar  '*  by  changing  his  forum:'* 
McCrea  v.  Purmort,  16  Wend.  460.  The  statute,  therefore,  operates  upon 
Booh  cases  in  the  same  way  in  equity  as  at  law.  It  acta  ex  suo  vigore  and  not 
by  the  discretion  or  courtesy  of  the  court:  Famam  v.  Brooks,  9  Pick.  212L 
In  Story  £q.  Jur.,  aec  629,  the  learned  author,  in  speaking  of  the  manner  in 
which  courts  of  equity  act  in  such  cases,  says:  "They  do  not  act  in  cases  of 
this  sort  (that  is,  in  matters  of  concurrent  jurisdiction)  so  much  on  the  ground 
of  analogy  to  the  statute  of  limitations  as  positively  in  obedience  to  such 
statute:  Hovenden  v.  Lord  Annesky,  2  Sch.  &  Lef.  629,  630,  631;  Spring  v. 
Gray,  5  Mason,  627,  628;  Sherwood  v.  SuUon,  Id.  143,  146."  It  is  pezfectly 
well  settled,  in  accordance  with  the  principles  hero  stated,  that  whero  there 
is  a  concurrent  jurisdiction  in  equity  and  at  law,  or  whero  a  legal  right  or 
demand  ia  sought  to  be  enforced  in  chancery,  the  bar  of  the  statute  is  aa  ab- 
solute, peremptory,  and  inexorable  in  the  one  court  as  in  the  other:  Star^ford 
V.  TutOe,  4  Vt.  82;  Collard  v.  TvUU,  Id.  491;  HaU  v.  HaU,  8  Id.  150;  Tharp 
T.  Tharp,  15  Id.  105;  Lansing  v.  Starr,  2  Johns.  Ch.  150;  BooseveU  v.  Mark^ 
6  Id.  266;  Kane  v.  Bloodgood,  11  Am.  Dec.  417;  At/water  v.  Fowler^  I  £dw. 
Ch.  417;  MeCrea  v.  Purmort,  16  Wend.  460;  Humbert  v.  Trinity  Church,  24 
Id.  687;  Bruen  v.  Hone,  2  Barb.  686;  RundU  v.  AlUson,  34  N.  T.  180;  Wan^ 
maker  v.  Van  Buskirk,  1  K.  J.  Eq.  685;  Conover  v.  Conover,  Id.  403;  McClane 
V.  ShepJierd,  21  Id.  76;  Watkins  v.  Harwood,  2  Gill  k  J.  307;  Lingan  v.  Hei^ 
derson,  1  Bland.  Ch.  236;  Young  v.  MackaU,  3  Md.  Ch.  398;  Knight  v. 
Braumer,  14  Md.  1;  WUhelm  v.  Caylor,  32  Id.  151;  VanBhyn  v.  Vincent,  1 
HcCordCh.  310;  Gumming  v.  Berry,  1  Rich.  Eq.  114;  Moore  v.  Porcher,  > 
Bailey  £q.  196;  Johnson  v.  Johnson,  5  Ala.  90;  Wood  v.  Wood,  3  Id.  756: 
Ounn  V.  Brantley,  21  Id.  633;  Crocker  v.  ClemenU,  23  Id.  296;  Phares  v. 
Walters,  6  Iowa,   106;  Armstrong  v.  Campbell,  3  Yerg.  201;  Faulkner  v 
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ThamptMif  14  Ark.  479;  WiU<m  t.  AfUktmy^  19  Id.  16;  Bordet^  v.  Peay,  20 
Id.  293;  PfuUen  r.  Clarke  19  Conn.  421;  Mannhig  ▼.  Warren,  17  HL  267; 
J7arW«  V.  MilU,  28  Id.  44;  Kane  Co,  y.  Ilerringtan,  50  Id.  239;  /Stoofi  t.  CTto- 
Aam,  85  Id.  26;  MatideviUe  v.  Lane,  2S  msB.  Z12;  MUeheU  y.  Woodaon,  27  16l 
667;  Taylor  v.  McMurray,  5  Jones  Eq.  357;  Hamilton  ▼.  ^anu&ofi,  18  Pa. 
St  20;  ^feZy**  appeal;  85  Id.  387;  Maneheeter  ▼.  Mathtweon,  8  B.  L  237; 
Munaon  y.  HaOoweU,  26  Tex.  475;  Perkins  y.  Carfn«/4  4  Hurr.  (Del)  270; 
^eojon  y.  MeGivier,  24  6a.  217;  iSteele  y.  ifoxly,  9  Dana,  137;  Iteld  y.  WUmm, 
6  B.  Mon.  479;  Clay  y.  CTdy,  7  Bush,  95;  Bank  qf  U,  8.  y.  Dankl,  12  Pet. 
32;  Wagner  y.  ^atrd,  7  How.  (IJ.  S.)  258;  Cam>l  y.  Oreen,  92  U.  a  609; 
Badger  y.  Badger,  2  Cli£  137. 

Ik  Cases  of  ExcLusiyB  Equitablb  Cookizakc^  the  role  of  the  statute 
does  not  operate  of  its  own  foroe,  bat  is  applied  by  way  of  analogy  to  snita 
resembling  particalar  classes  of  actions,  in  the  nature  of  the  sabject-matter  or 
of  the  relief  sought.  If  no  such  analogy  exists,  the  equity  oonrts  simply  ap- 
ply their  ancient  doctrine,  that  stale  demands  are  not  to  be  fayored.  llie  role 
pertaining  to  this  class  of  cases  is  thus  stated  in  Story  Eq.  Jur.  sec  529.  * '  Bat 
where  the  demand  is  not  of  a  legal  natare,  bat  is  purely  equitable,  or  where 
the  bar  of  the  statute  is  inapplicable,  courts  of  equily  haye  another  rule, 
founded  sometimes  upon  the  analogies  of  the  law,  where  such  analogy  exists, 
and  sometimes  upon  its  own  inherent  doctrine,  not  to  entertain  stale  or  anti* 
quated  demands,  and  not  to  encourage  laches  and  negligence:  Sherman  y. 
Slurman,  2  Vem.  276,  S.  C.  1  Eq.  Ab.  12;  Bridges  y.  AfUcheU,  Bunb.  217,  S. 
C.  Gilb.  Eq.  217;  Foster  y.  Hodgson,  19  Ves.  180,  184;  Sturt  y.  MeUiah,  2 
Atk.  610;  Ponifret  y.  Lord  Wineor,  2  Ves.  472,  476,  477;  Bond  y.  Hopkins, 
1  Sch.  &  Lef.  628;  Bmitk  y.  Clay,  Amb.  647;  3  Bro.  Ch.  640,  note;  Stackhouse 
y.  Bamston,  10  Ves.  466,  467;  Mooers  y.  White,  6  Johns.  Ch.  360;  Sayner  y. 
PearsaU,  3  Id.  578;  Lewis  y.  Baird,  3  McLean,  83;  Creath  y.  Sims,  5  How. 
U.  S.  192;  Bay  y.  Bogart,  2  Johns.  Cas.  432;  Ellison  y.  Moffat,  1  Johns.  Ch. 
46;  Sherwood  y.  Sutton,  5  Mason,  143,  146;  Robinson  y.  Hook,  4  Id.  139, 150, 
152;  PiaU  y.  Vastier,  9  Pet.  405;  WiUism  y.  Watkins,  3  Id.  44;  MiOer  y. 
Mclntrre,  6  Id.  61,  66;  1  Fonb.  Eq.  B  1  Ch.  4  sec.  27,  and  notes;  BrowneU 
y.  BrowneU,  2  Bra  Ch.  62.*' 

Afpltino  Statcts  to  Anaixhious  Cases. — ^Equity  adopts  the  rule  of  the 
statute  in  esses  of  an  equitable  nature  which  are  analogous  to  any  of  the 
classes  of  actions  mentioned  in  the  statute.  Thus  in  cases  relating  to  real  prop- 
erty, it  is  held,  that  a  suit  to  establish  an  equitable  title  will  be  barred  by 
the  limitation  prescribed  in  the  statute  for  actions  to  recover  such  property: 
Wilson  y.  Bodley,  2  litt.  55;  Hinton  v.  Fox,  3  Id.  380;  Sheplierd  y.  Young,  1 
T.  B  Mon.  205;  Briscoe  y.  Prewet,  4  Bibb,  369;  Rogers  y.  Moore,  9  B.  Mon. 
401;  Lewis  y.  Marshall,  5  Pet.  469;  Miller  y.  Mclntire,  6  Id.  61;  Reed  y.  Bul^ 
lock,  ante,  345.  So  in  HcUl  y.  Denckla,  28  Ark.  506,  it  was  held,  that  a  suit 
to  foreclose  a  mortgage  was  barred  in  seyen  years  in  analogy  to  an  action  of 
ejectment.  But  in  Oregon,  it  has  been  determined  that  a  foreclosure  suit  is  not 
a  '*suit  for  the  determination  of  any  right  or  claim  to,  or  interest  in  real  prop- 
erty," within  the  meaning  of  the  statute  of  limitations,  and  that,  therefore, 
such  a  suit  is  not  goyemed  by  the  provision  limiting  actions  to  recover  real 
property  to  twenty  years,  but  by  the  provision  limiting  actions  to  recover  on 
sealed  contracts  to  ten  years:  Anderson  v.  Baxter,  4  Ore.  105.  In  West  Vir- 
ginia, it  has  been  decided  that  the  limitation  of  suits  on  mortgages  and  deeds 
of  trust  to  twenty  years  is  not  in  analogy  to  the  rule  relating  to  actions  of  eject* 
ment  in  the  statute  of  limitations,  but  is  founded  on  the  presumption  of  pay  < 
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ment,  and  that,  therefore,  under  special  eiiconutanoefl,  this  limit  may  be  ex- 
tended: PUzer  V.  BunUf  7  W.  Ya.  63.  By  analogy,  alao,  the  rale  governing 
mortgagee  has  been  held  to  apply  to  equitable  mortgages:  Oreenv.  Mkette^  64 
Miss.  220.  A  suit  for  the  specifio  performance  of  a  contract  has  been  held  to 
be  within  the  limitation  of  actions  for  damages  for  the  breach  of  contracts: 
Smith  V.  Carpenter,  I  litt.  295,  In  Union  Bank  v.  Stafford,  12  How.  (U.  S.) 
327,  it  was  decided  that  a  suit  to  enforce  a  mortgage  of  slaves,  was  not  gov- 
erned by  the  limitation  of  actions  of  detinue  and  trover.  Other  decisions 
illustrative  of  the  rule  as  to  analogous  cases  in  equity,  are:  Thomas  v.  Brock* 
tnborough,  10  Wheat.  146;  Elmendorfy.  Taylor,  Id.  152;  Nimmo  v.  Taylor, 
21  Ala.  682;  Bank  of  U,  S.  v.  Dallmani  4  Dana.  574;  Ashley  v.  Denton,  I  litt 
€6;  Bruen  v.  Bone,  2  Barb.  586;  BiU  v.  Boyland,  40  Miss.  618;  Harrison  v. 
Harrison,  1  CaU,  419;  Hickman  v.  Stout,  2  Leigh,  6;  Shields  v.  Anderson, 
3  Id.  729;  Cresap  v.  McLean,  5  Id.  381;  Oakland  v.  Carpentier,  13  GaL  540; 
Leggett  v.  Coffin,  5  Jones*  £q.  382;  Ooffv,  Bobbins,  33  Miss.  153. 

Where  the  Statute  Furnishes  no  Analogy  by  which  courts  of  equity 
may  be  guided,  they  will  interpose  a  bar  of  their  own  against  stale  demands, 
in  accordance  with  the  ancient  practice  of  chancery:  Ayer  v.  Stewart,  14 
Minn.  97;  Holmes*  appeal,  79  Pa.  St  279;  Landrum  v.  Union  Bank,  63  Mo. 
48;  Hudson  v.  Jumigan,  39  Tex.  579.  And  even  where  the  statute  bar  might 
be  held  to  apply,  courts  of  equity  will  sometimes  refuse  to  enforce  a  demand 
or  right,  on  account  of  laches  in  its  prosecution,  where  less  than  the  statutory 
time  has  elapsed:  Bettis  v.  Allen,  10  Bush,  40;  Evans*  appeal,  81  Pa.  St  278; 
Castner  v.  Walrod,  83  HL  171.  But  the  right  must  be  doubtful,  or  there 
must  be  some  inequitable  circumstance  connected  with  it  to  deprive  the  party 
of  the  benefit  of  the  full  statutory  period:  Davis  y.  Fox,  59  Ma  125;  Keily 
V.  Hurt,  61  Id.  463.  Laeftes,  which  is  regarded  in  equity  as  a  bar  without 
the  aid  of  the  statute,  is  not  subject  to  any  fixed  rules:  Landrum  v.  Union 
Bank,  63  Mo.  48.  Mere  delay  in  bringing  suit  is  not  always  laches.  Thus 
laches  is  not  imputable  to  one  in  peaceable  possession  of  a  tract  of  land,  for 
delay  in  having  a  mistake  corrected  in  the  description  of  its  boundaries  in  a 
deed  through  which  he  claims:  Mills  v.  Loekwood,  42  HL  112;  Wiimm  v. 
Byers,  77  Id.  76. 

Exceptions  to  Limitations  inEquitt. — Although  equity  follows  the  law 
in  the  limitations  prescribed  for  the  bringing  of  actions,  yet  it  is  said  to 
admit  more  exceptions  than  are  admitted  at  law:  Lansdale  v.  Brashear,  3  T. 
B.  Mon.  331;  Long  v.  White,  6  J.  J.  Marsh,  226.  Indeed,  the  rule  of  limita- 
tions does  not  seem  to  be  so  inflexible  in  courts  of  equity  as  in  those  of  law. 
It  is  said  in  Story  Eq.  Jur.,  sec,  64  a:  "  And  yet  there  are  casesin  which  the 
statutes  would  be  a  bar  at  law,  but  in  which  equity  would,  notwithstanding, 
grant  relief;  and  on  the  other  hand,  there  are  cases  where  the  statutes  would 
not  be  a  bar  at  law,  but  where  equity,  notwithstanding,  would  refuse  relief: 
Pickering  v.  Lord  Stanford,  2  Ves.  jun.,  279;  Id.  582;  2  Madd.  Ch.  Pr.  244 
to  247;  Mitf.  Eq.  PL  269  to  274;  Blanchard  on  Lim.  61,  81,  82,  83;  1  Fonb. 
£q.  B  1,  ch.  4,  sec.  27,  note  q;  Stackhouse  v.  Bamston,  10  Yes,  466;  Bond  v. 
Hophns,  1  Sch.  k  ltd,  413;  1  Fonb.  Eq.,  B.  1,  ch.  1,  sec.  3,  note  g;  Cowper 
V.  Cowper,  2  P.  Wms.  753.  But  all  these  cases  stand  on  special  circum- 
stances, which  courts  of  equity  can  take  notice  of  when  conrts  of  law  may 
be  bound  by  the  positive  bar  of  the  statutes." 

SussiSTiNO,  Direct  and  Acknowledosd  Trusts,  cognisable  only  in 
equity  are  not  subject  to  the  limitations  prescribed  in  the  statute  as  between 
the  trustees  and  the  eestuis  qui  trust:  Kane  v.  Bloodgood,  11  Am.  Dec,  417; 
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Zove  ▼.  WatiiM,  40  CaL  M7;  Hearst  v.  Pujol,  44  Id.  290;  Decouehe  ▼.  Save- 
Her,  8  Am.  Dec.  578;  Jones  ▼.  Person,  2  Hawks,  269;  jSSEa<6  ▼.  MeOowen,  2 
Ired.  Eq.  9;  u^rmstron^  v.  Campbell,  3  Yerg.  201;  Haynie  ▼.  iTo^  6  Humph. 
290;  Pugh  v.  ^€^,  1  J.  J.  Manh.  399;  Thomas  ▼.  Floyd,  3  litt.  177;  Xex- 
•tty^on  ete.  V.  Pay«,  17  B.  Hon.  412;  PiaU  v.  Oliver,  2  McLean,  267;  S.  C,  3 
How.  (U.  S.)  333;  Jfattry  v.  ifowm,  8  Port.  211;  Wood  ▼.  Wood,  3  Ala.  756; 
Bedwood  v.  Seddiek,  4  Mnnf.  222;  fTi/mmftn^  ▼.  iRi»4^  33  GomL  67;  Simms 
T.  ^fiii^  11  Ga.  195;  Mason  ▼.  ifcwott,  33  Id.  435;  Cunningham  ▼.  McKind- 
ley,  22  Ind.  149;  Cook  y.  Williams,  1  Graen.  Gh.  (N.  J.)  209;  McClane  v. 
i8%cpAen2,  21  N.  J.  Eq.  76;  Prevost  ▼.  ^roto,  6  Wheat  481;  Seymour  ▼.  /reer» 
8  Waa  202;  JSharts  y.  Nason^  11  Vt  122;  ^h7«^oi0  y.  CatUn,  50  Id.  406; 
Lyon  y.  Marelay,  1  Watts,  271;  H^Aite  y.  Ticdber,  52  Miss.  145.  The  leading 
American  case  on  this  subject  is  Kane  y.  Bloodgood,  11  Am.  Bee  417.  In 
that  case  Ghancellor  Kent  defines  with  his  accustomed  accuracy  the  trusts 
which  are  to  be  regarded  as  exempt  from  the  operation  of  the  limitations 
prescribed  by  statute.  He  says:  "The  trusts  intended  by  the  courts  of 
equity,  not  to  be  reached  or  affected  by  the  statute  of  limitations,  are  those 
technical  and  continuing  trusts  which  are  not  at  all  cognisable  at  law,  but 
fall  within  the  proper,  peculiar  ani  ezclusiye  jurisdiction  of  this  court' 
The  rule  thus  laid  down  is  supported  by  an  oyerwhelming  array  of  authority : 
Looe  y.  Waikins,  40  GaL  547;  Carter  y.  BenneU,  6  Fla.  214;  Maury  y.  Mason, 
8  P6rt,  211;  McDonald  y.  Sims,  3  Ga.  383;  Thomas  y.  Brin^fiM,  7  Id.  154; 
Lyon  y.  Marelay,  1  Watts,  271;  Fvmey  y.  Cochran,  1  Watts  k  &  112;  Zach-^ 
arias  y.  Zaeharias,  23  Pa.  St  452;  Baymond  y.  Simonson,  4  Blackf.  77;  Lex- 
ington  etc.  B.  B.  Co.  y.  Bridges,  7  B.  Mon.  556;  White  y.  WhUe,  1  Md.  Gh. 
53;  Johnson  y.  Smith,  27  Ma  591;  PreweU  y.  Buckingham,  28  Miss.  92;  Pres- 
ley y.  Davis,  7  Bich.  Eq.  (S.  G.)  105;  Tinnen  y.  Mebane,  10  Texas,  246;  Gov- 
emor  y.  Woodworth,  63  HL  254;  Hayward  y.  Ounn,  82  Id.  385. 

Three  things  are  necessaiy  to  constitute  a  trust  which  will  not  be  subject 
to  the  bar  of  the  statute:  "It  must  be:  1.  A  direct  tru4t;  2.  It  must  be  of 
the  kind  belonging  exclusiyely  to  the  jurisdiction  of  a  court  of  equity;  and,  3. 
The  question  must  arise  between  the  trustee  and  the  cestui  que  trust:**  Ang. 
on  Lim.  sec.  166;  Oovemor  y.  Woodworth,  63  HL  254;  Hayward  y.  Ounn,  82 
Id.  385.  It  waa  held  in  Blount  y.  Bobeson,  3  Jones  Eq.  73,  that  any  trust 
arising  out  of  a  confidential  relation  between  the  parties  whether  such  rela- 
tion was  created  by  the  act  or  operation  of  law  or  the  agreement  of  the  parties. 
Against  a  trust  of  this  class  the  statute  begins  to  run  only  from  the  time  that 
the  trust  is  repudiated  or  disclaimed  by  the  trustee:  Seymour  y.  Freer,  8 
WalL  202;  Poe  y.  Domic,  64  Mo.  119;  Hearst  y.  Pujol,  44  CaL  230;  Merriam 
y.  Hassam,  14  Allen,  516;  Jones  y.  McDermott,  114  Mass.  400;  Nease  y. 
Capehart,  8  W.  Va.  95.  The  reason  is  obvious.  So  long  as  the  trustee  ao* 
knowledges  the  trust  and  holds  under  it,  his  possession  is  that  of  his  cestui 
que  trust,  and  of  course  the  continuance  of  that  possession  cannot  run  against 
the  beneficiary.  The  principle  is  thus  stated  by  Lord  Redesdale  in  the  great 
case  of  Hoveden  y.  Lord  Amresley,  2  Sch.  &  Lei.  307:  "If  a  trustee  is  in 
possession  and  does  not  execute  his  trust,  the  possession  of  the  trustee  is  the 
possession  of  the  cestui  que  tnui,  and  if  the  only  circumstance  is  that  he  does 
not  perform  his  trust,  his  possession  operates  nothing  as  a  bar,  because  his 
possession  is  according  to  his  title."  The  subject  of  trusts  which  are  exempt 
from  the  limitations  of  the  statute  is  yery  f uUy  examined  in  Kane  y.  Blood* 
good,  11  Am.  Dec.  417. 
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Baxter  v.  Graves. 

[3  A.  K.  M*mw4T.T.,  103.] 

NonoB  ov  Pbotbst  of  a  bill  of  exchange,  for  non-payment,  must  be  giTeo 
to  the  drawer,  unless  he  has  no  funds  in  the  hands  of  the  drawee;  and 
it  will  be  preeomed  that  he  had  funds  in  the  drawee's  hands,  nnleH  tbs 
oontraiy  is  shown  by  the  holder. 

Wbtt  of  error  to  the  circuit  court.  The  opinion  states  the 
case. 

Bdrdin,  for  the  plaintiff* 
WicHiffe,  contra. 

By  Court,  Owslet,  J.  This  was  an  action  of  assumpsit 
brought  by  Graves  to  recover  the  amount  of  a  protested  bill  of 
-exchange,  drawn  by  Baxter,  in  his  favor,  on  a  certain  David  B. 
Hill,  and  which  was  protested  for  non-payment.  In  the  prog- 
TOSS  of  the  trial,  after  the  bill  regularly  protested  was  given  in 
evidence,  the  counsel  of  Baxter  moved  the  court  to  instruct  the 
juiy  that  notice  of  the  protest  should  have  been  given  to  Baxter 
in  reasonable  time  after  it  was  made;  but  the  court  overruled 
the  motion,  and  instructed  the  juij  that  no  such  notice  was 
necessary  to  enable  Graves  to  maintain  his  action,  unless  Baxter, 
the  drawer  of  the  bill,  had  funds  in  the  hands  of  Hill,  the 
drawee,  at  the  date  of  the  protest.  A  verdict  was  consequently 
obtained  by  Graves,  and  a  judgment  rendered  against  Baxter; 
to  reverse  which,  this  writ  of  error,  with  supersedeas^  has  been 
prosecuted. 

That  the  court  was  correct  in  supposing  that  no  notice  is 
necessary  to  charge  the  drawer  of  a  bill  when  he  has  no  funds 
in  the  hands  of  the  drawee,  there  can  be  no  doubt;  but  it  is 
equally  clear  that,  if  the  drawee  has  funds,  and  the  bill  is  pro- 
tested either  for  non-acceptance  or  non-payment,  no  action  can 
be  maintained  against  the  drawer,  unless  he  is  notified  of  the 
protest  in  reasonable  time. 

Whether,  therefore,  in  an  action  against  the  drawer,  notice 
to  him  of  the  protest  should  be  proven,  turns  exclusively  upon 
the  question,  whether  or  not  the  drawee  has  funds  of  the 
drawer  in  his  hands.  But  as  the  law  presumes  the  maker  of  a 
bill  always  has  funds  in  the  drawee's  hands,  and  consequently 
may  sustain  damages  by  the  holder's  neglect  to  give  notice;  in 
excuse  for  the  failure  to  give  notice,  the  holder  of  the  bill 
should  prove  that  the  person  insisting  on  the  want  of  it,  sus- 
tained no  damage. 
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In  the  present  case,  however,  there  appears  to  have  been  no 
evidence  introduced  before  the  joiy,  conducing,  in  the  slightest 
manner,  to  prove  the  drawer  of  the  bill  had  no  effects  in  the 
hands  of  Hill,  the  drawee,  or  tending  to  the  establishment  of 
any  facts  from  which  an  inference  can  be  drawn  of  Baxter  hav- 
ing sustained  no  damage.  In  the  absence  of  such  evidence, 
therefore,  the  court  should  have  instructed  the  jury  that  notice 
of  the  protest  should  have  been  given  to  Baxter;  and,  conse- 
quently, for  its  refusal  to  do  so,  the  judgment  must  be  reversed, 
with  costs,  the  cause  remanded,  and  further  proceedings  had, 
not  inconsistent  with  this  opinion. 


If  the  Daawxb  has  Fuims  in  the  drawee's  hands,  or  has  any  reasonable 
ezpeotation  that  the  bill  will  be  honored,  he  is  entitled  to  have  demand 
seasonably  made,  and  notice  of  dishonor  duly  given:  Eobmson  ▼.  Ames,  11 
Am.  Dec.  259.  If  he  has  funds  in  the  drawee's  hands  at  the  date  of  the 
bill,  but  draws  them  out  before  it  becomes  due,  he  is  still  entitled  to  demand 
and  notice,  unless  he  knew  that  the  fonds  were  exhausted,  or  drew  them  out 
for  the  purpose  of  defeating  the  bill:  Edvoarda  v.  Moses,  10  Am.  Deo.  615. 

And  a  Dbawce  EAVnro  no  Ft7in)s  in  the  hands  of  the  drawee  is  never- 
theless entitled  to  notice  if  he  has  reasonable  ground  to  expect  the  bill  to  be 
honored,  as  where  the  drawee  has  given  him  written  authority  to  draw: 
Austin  V.  Rodman,  9  Am.  Deo.  63a 

Thb  Bubdxn  ov  Pboov  is  on  thb  Holdeb  to  show  that  the  drawer  had 
no  funds  in  the  drawee's  hands,  in  order  to  excuse  want  of  demand  and  no- 
tice. The  doctrine  of  the  principal  case  on  this  point  is  approved,  and  its 
authority  followed  in  Clarice  v.  CadUman,  1  J.  J.  Marsh.  69,  and  Oolladay 
V.  Bank  qf  the  Unkm,  2  Head,  57.  The  same  doctrine  is  announced  in  Ford 
v.  McChaig,  5  W.  Va.  156,  and  Pom  v.  Kelly,  2Am.  Dec.  617.  And  this  islaid 
down  as  esfasblished  law  in  Daniel  on  Neg.  Inst,  sec.  1084^  and  2  Parsons  on 
Notes  and  Bills,  550,  551.  It  is  held,  however,  in  PonsY.  Kelly,  2  Am.  Dea 
617,  that  where  the  drawee  has  accepted  the  bill,  the  drawer  is  entitled  to 
have  due  demand  made  and  notice  given  whether  he  has  funds  in  the  draw* 
ee*s  hands  or  not  The  authorities  on  this  point,  however,  are  oontradiotory* 
fiee  note  to  P<ms  v.  Ketfy,  2  Am.  Deo.  619. 


Gains  v.  Gains. 

p  A.  K.  JfoasHATJ.,  190.] 

BxvoGAXiov  FuvsHlXD  BT  Dxvisu.— An  intention  to  ravoke  a  will,  unao- 
oompanied  by  any  of  the  acts  of  revocation^  mentioned  in  the  statute, 
will  not  amount  to  a  revocation,  even  if  such  acts  be  prevented  by  the 
fraud  or  f oroe  of  the  devisee,  although  such  devisee  may  be  considered  in 
equity  as  the  trustee  of  the  parties,  who  would  have  been  entitled  if  the 
will  had  been  revoked. 

ComRuonoir  ow  ▲  Statuts  is  adnussible  only  where  there  is  ambiguity 
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Wbit  of  error  to  the  county  court.  The  opinion  states  the 
case. 

By  Court,  Botlb,  C.  J.  This  is  a  writ  of  error  to  an  order 
of  Woodford  county  court,  admitting  to  record  an  instrument 
or  -writing,  purporting  to  be  the  last  will  and  testament  of 
William  Gains,  deceased. 

That  the  instrument  in  question  was  duly  made  and  published 
as  the  last  will  of  the  testator,  cannot  admit  of  controversy. 
The  subcribing  witnesses,  of  whom  there  were  four,  clearly 
prove  that  the  testator  was  of  full  age  and  of  sound  mind;  thai 
he  signed  the  instrument  b}  making  his  mark,  and  acknowl- 
edged it  to  be  his  last  will  and  testament;  and  that  they  at- 
tested it  by  subscribing  their  names  thereto  in  his  presence. 
The  requisites  of  the  act  concerning  wills,  were,  therefore,  fully 
complied  with,  and  the  will  must  be  deemed  valid,  unless  by 
some  subsequent  act  or  event  it  has  been  revoked  or  annulled. 
This  cannot  be  pretended  to  have  been  expressly  done;  but  it 
is  urged,  that  the  testator  intended  to  have  destroyed  his  will, 
and  that  he  was  forcibly  prevented  from  doing  so  by  the  defend- 
ant in  error,  one  of  the  devisees  in  the  will;  and  hence  it  is 
insisted,  that  the  will,  though  not  expressly,  was  thereby  vir- 
tually revoked. 

The  testimony  in  relation  to  this  point  shows,  that  some  few 
days  before  the  testator's  death,  he  declared  himself  dissatisfied 
with  what  he  had  done,  and  expressed  a  wish  to  destroy  the 
wiU;  that  the  will  was  sent  for  and  brought  from  the  house  of 
a  neighbor,  to  whom  it  had  been  given  for  safe  keeping;  that 
it  was  handed  to  the  testator,  who  returned  it  immediately  to 
the  person  who  had  presented  it,  telling  him  to  take  it  back  to 
the  neighbor  who  before  had  it  for  safe  keeping;  that  the  per- 
son to  whom  the  testator  thus  returned  the  will,  went  out  of  the 
house,  and  after  a  short  time  was  told  that  the  testator  wanted 
the  will;  that  he  returned  into  the  house,  and  when  in  the  act 
of  reaching  the  will  towards  the  testator,  it  was  snatched  from 
his  hand  by  the  defendant  in  error,  and  forcibly  retained  by 
him. 

Whether,  if  the  testator  had  again  gotten  the  will  into  his 
hands,  he  would  have  attempted  to  db  any  act  which  would 
hare  amounted  to  a  revocation  or  destruction  of  it,  is  by  no 
means  certain.  It  is  apparent,  however,  from  the  testimony  of 
the  witnesses,  that  his  mind  was  so  impaired  at  that  time  by  the 
ravages  of  the  disorder  under  which  he  labored  as  to  render  him 
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utterly  incapable  of  acting  e£5cientlj  for  that  purpose.  But  ad- 
mitting the  competency  of  the  testator,  at  the  time,  to  have 
revoked  his  will,  and  that  he  was  prevcDted  from  doing  so  by 
the  conduct  of  the  defendant  in  error,  we  should  still  think  that 
the  will  was  not  thereby  revoked. 

The  act  concerning  wills,  after  having  prescribed  the  manner 
in  which  a  will  shall  be  made,  provides  "  that  no  devise  so 
made,  or  any  clause  thereof,  shall  be  revocable  but  by  the  testa- 
tor's or  testatrix's  destroying,  canceling,  or  obliterating  the 
same,  or  causing  it  to  be  done  in  his  or  her  presence,  or  by  a 
subsequent  will,  codicil,  or  declaration  in  writing  made  as  afore- 
said." None  of  these  acts  were  done,  and  we  cannot,  under 
any  circumstances,  substitute  the  intention  to  do  the  act  itself. 
Construction  is  admissible  only  where  there  is  an  ambiguity, 
and  there  is  no  ambiguity  in  the  provision  referred  to.  To 
substitute  the  intention  to  do  the  act,  instead  of  the  act  itself, 
without  which  the  statute  expressly  declares  the  will  shall  not 
be  revocable,  would  be  changing  the  law,  not  expounding  it. 

A  devisee  who  by  fraud  or  force  prevents  the  revocation  of  a 
will,  may,  in  a  court  of  equity,  be  considered  a  trustee  for  those 
who  would  be  entitled  to  the  estate,  in  case  it  were  revoked; 
but  the  question  cannot,  with  propriety,  be  made  in  a  case  of 
this  kind,  where  the  application  is  to  admit  the  will  to  vecord. 

The  decree  of  the  county  court  must  be  affirmed  with  costs. 


Revocation  of  a  Will. — ^Upon  the  question  of  what  will  oonstitate  a 
revocation  of  a  will,  or  of  a  particular  devise  contained  therein,  see  Latoson 
V.  Morriaan,  1  Am.  Deo.  288;  PringU  v.  McPherson,  3  Id.  713;  Minuse  v. 
Cox,  9  Id.  313;  Johnwm  v.  BraUsford,  10  Id.  601. 

There  must  be  a  Revokiko  Act,  as  well  as  an  intention  to  revoke,  in 
order  to  constitnte  an  effectoal  revocation.  The  act  and  intent  must  concur, 
and  neither  is  sufficient  without  the  other.  This  is  the  doctrine  of  the  English 
as  well  as  of  most  of  the  American  courts:  1  Eedf.  on  Wills,  306,  317,  318- 
320.  "It  seems  to  be  necessaiy,"  says  Judge  Redfield,  "according  to  the 
great  majority  of  the  American  cases,  that  the  act  of  revocation  required  by 
the  statute  should  be  performed  by  the  testator  to  some  extent  in  order  to 
constitute  a  valid  revocation:"  1  Redf.  on  Wills,  318.  The  rule  on  this  sub- 
ject is  stated  with  great  clearness  by  Wood  worth,  J.,  in  Dan  v.  Brown,  4 
Cow.  483.  He  says:  "The  act  of  canceling  is  in  itself  equivocal,  and  will  be 
governed  by  the  intent.  The  rule  is,  that  if  the  testator  lets  the  will  stand 
until  he  dies,  it  is  his  will;  if  he  does  not  suffer  it  to  do  so,  it  is  not  his  wilL 
It  is  ambulatory  until  his  death:  4  Burr.  2514.  There  must  be  a  canceUug 
Q/nimo  revocandL  Revocation  is  an  act  of  the  mind,  which  must  be  demon- 
strated by  some  outward  and  visible  sign  of  revocation.  The  statute  has 
prescribed  four.  If  any  of  them  are  performed  in  the  slightest  manner, 
joined  with  a  declared  intent  to  revoke,  it  will  be  an  effectual  revocation." 
The  doctrine  thus  laid  down  is  a  restatement  in  almost  the  same  language  o| 


378  Gains  v.  Gains.  [Eentaeky, 

that  annoimoed  by  all  the  judges  in  Bibb  v.  Thomas,  2  W.  BL  1043.  The 
following  cases  are  to  the  same  effect:  Reed  v,  ffarria,  6  Ad.  &  EL  209;  Jack* 
eon  V.  Betts,  9  Cow.  208;  Delafield  ▼.  ParWh  25  K.  Y.  9;  Bunkle  v.  Oatee,  11 
Ind.  95;  Mea-na  v.  Moore,  3  McCord,  282;  Mundy  ▼.  Mwndy,  15  J.  Eq.  290; 
BlaneJtard  ▼.  Blanchard,  32  Vt.  62;  see,  also,  Steele  v.  Price,  5  K  Mon.  58. 

Thb  Will  itself  must  bb  Mutiiatbd  or  defaced  to  some  extent  by  the  re- 
voking act  in  order  to  render  the  revocation  valid.  The  statutes  requiring  burn- 
ing, etc.,  to  revoke  a  will  without  executing  another  testamentary  paper,  are 
designed  to  prevent  the  frauds  and  perjuries  to  which  the  allowance  of  parol 
revocations  would  give  rise.    The  policy  of  these  statutes  is  that  no  revocatioa 
shall  be  proved  entirely  by  paroL    Hence,  where  there  is  no  written  revoca- 
tion, the  will  itself,  if  not  entirely  destroyed,  should  furnish  some  evidence 
that  it  has  been  annulled.    The  revoking  act  must  affect  the  identity  and  in- 
tegrity of  the  instrument.    Hence,  where  a  testator  threw  his  will  in  the  fiie^ 
but  a  bystander  snatched  it  from  the  flames  after  the  envelope  in  which  it 
was  indosed  had  been  slightly  burned  but  before  the  will  had  suffered  any 
injury,  it  was  held  to  be  no  revocation:  Beed  v.  Harris,  6  Ad.  &  EL  209. 
Coleridge,  J.,  in  that  case  said:  "The  kind  of  construction  which  has  been 
insisted  upon  would  lead  to  a  repeal  of  the  statute  on  this  subject,  step  by 
step.    The  statute,  for  wise  purposes,  does  not  leave  the  fact  of  cancellation 
to  depend  on  mere  intent,  but  requires  definite  acts.    In  the  making  of  a 
will,  if  the  proper  signatures  were  not  affixed,  no  explanation  of  the  want  of 
signatures  could  be  received;  and  so,  when  a  will  has  been  made,  to  revoke 
it,  there  must  be  some  act  coupled  with  the  intention  of  revoking,  to  bring 
the  case  within  the  sixth  section.    The  question  is  put  whether  the  will  must 
be  destroyed  wholly,  or  to  what  extent  ?    It  is  hardly  necessary  to  say,  but 
there  must  be  such  an  injury  with  intent  to  revoke  as  destroys  the  enoxety 
of  the  will,  because  it  may  tiien  be  said  that  the  instrument  no  longer  exists 
as  it  was.     Here  the  fire  never  touched  the  wilL    It  can  only  be  said  that 
the  testator's  intention  to  cancel  was  defeated  by  the  fraud  of  another  party. 
But,  to  instance  another  case  under  the  same  clause  of  the  statute,  suppose 
the  testator  had  written  his  revocation,  and  that  by  the  act  of  some  other 
party  he  had  been  prevented  from  signing,  or  the  witnesses  had  been  pre- 
vented from  attesting  it,  could  it  be  said  that  the  testator  had  done  aU  that 
lay  in  him,  and  that  therefore  the  act  of  revocation  was  complete?    We  must 
proceed  on  such  a  view  of  this  statute  as  accords  with  common  sense.**    But 
a  very  slight  injury  to  the  will  itself,  if  done  by  the  testator  or  in  his  pres- 
ence and  by  his  direction,  aTumo  revocandi,  will  suffice.     Thus  id  BM  v. 
Thomas,  2  W.  BL  1043,  the  will  was  thrown  on  the  fire  and  fell  off  after 
being  slightly  "singed,"  and  it  was  held  a  good  revocation,  though  this  was 
doubted  by  Chief  Justice  Denman  in  Reed  v.  Harris,  6  Ad.  &  EL  209.    And 
in  WJiite  v.  Casten,  1  Jones  (N.  C.)  197»  the  paper  on  which  the  will  was 
written  was  burned  through  in  one  or  two  places  although  the  writing  was 
not  rendered  illegible  in  any  part,  and  it  was  determined  to  be  an  effectual 
revocation.    Chi^  Justice  Nash,  in  delivering  the  opinion,  thus  stated  the 
rule:  "  There  must  be  a  present  intent  on  the  part  of  the  testator  to  revoke, 
and  this  intent  must  appear  by  some  act  or  symbol  appearing  on  the  script 
itself  so  that  it  may  not  rest  upon  mere  parol  testimony."     So,  interlining 
and  erasing  portions  of  a  will  and  tearing  off  the  seals,  have  been  held  to  con- 
stitnte  sufficient  acts  of  revocation:  Johnson  v.  Brailrford,  10  Am.  Dec.  601. 

Thb  DxsTKUcnoN  ov  a  Paper  SuBSfixruTED  for  the  will  by  the  fraud  of 
others,  even  thou£^  the  testator  believes  and  dies  in  the  belief  that  it  was  the 
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will  that  was  destroyed,  will  notamount  to  a  revocation.  It  was  held  otherwise 
in  Pryor.Y.  Coggin,  17  Ga.  444,  where  the  testator  being  an  old  man  and  nearly 
blind,  called  for  his  will  for  the  purpose  of  destroying  it^  and  his  deyisee 
handed  him  an  old  letter,  which  he  threw  into  the  fire,  thinking  it  to  be  the 
will,  and  the  court  were  of  opinion  that  this  was  evidence  of  a  revocation. 
In  Smiley  v.  GamlnU,  2  Head,  164,  a  similar  fraud  was  practiced  upon  the 
testator,  and  the  court  held  the  destruction  of  the  fraudulently  substituted 
paper,  animo  revocandi,  was  a  sufficient  act  of  revocation.    It  is  to  be  noted, 
however,  that  in  this  latter  case  the  doctrine  was  put  upon  the  ground  that 
at  common  law  a  parol  revocation  was  good,  and-  that  the  statute  of  29  Gar. 
2,  providing  for  revocation  by  burning,  etc.,  never  having  been  adopted  in 
Tennessee,  the  common  law  rule  prevailed.    The  correct  doctrine  under  the 
statute  of  Car.  2,  is  as  already  stated,  that  the  destruction  of  another  paper, 
which  has  been  substituted  for  the  will  by  fraud,  will  not  constitute  a  revo- 
cation: HUe  V.  Fineher,  10  Ired.  139;  Boyd  v.  Cook,  3  Leigh,  32;  McUone  v. 
Hobbs,  1  Bob.  (Va.)  346;  CUngan  v.  MUcheltree,  31  Pa.  St.  27;  Kent  v.  Ma- 
haffey,  10  Ohio  St.  204.    In  the  case  last  cited.  Peck,  J.  reviews  the  authori- 
ties with  great  care,  and  shows  the  unsoundness  of  Pryor  v.  Coggvn,  17  Ga. 
444.    He  says:  "It  would  be  to  but  little  purpose  to  prescribe  formalities 
for  the  making  and  authentication  of  wills,  if  persons  interested  in  setting 
the  same  aside  were  permitted  to  do  so  by  parol  proof  of  an  intention  to  re- 
voke, which  was  frustrated  by  the  force  or  fraud  of  a  third  person.     In  thus 
seeking  to  prevent  alleged  frauds  upon  the  testator,  through  the  covinous  acts 
of  the  devisee,  or  other  person,  we  should  be  opening  the  door  which  the 
statute,  for  substantial  reasons,  has  endeavored  to  dose.     'Devisavit  vel  non, 
seems  like  revocavU  wlnom*  Blackstone,  J.,  3  Wils.  497.    And  with  equal 
propriety  we  might  hold  that  an  intended  will,  which  the  testator  was  pre- 
vented from  executing  by  the  force  or  fraud  of  parties  interested,  should  be 
established  as  against  the  heir  at  law,  and  yet  no  one  pretends  that  this  could 
be  done.    Oourts  have  gone  a  great  way,  when  we  consider  the  objects  and 
purposes  of  the  statute,  in  holding  that  a  partial  injury  to,  or  destruction  of 
the  will,  if  apparent  upon  the  paper  itself,  amounts  in  law  to  a  revocation  of 
the  entire  instrument,  but  they  have  very  properly  refrained  from  holding 
the  instrument  revoked,  where  the  evidence  of  its  intended  destruction  rests 
solely  in  paroL    In  the  one  case,  though  all  the  writing  may  still  be  legible, 
it  is  nevertheless  a  different  paper  from  that  executed  by  tiie  testator.    Its 
identity  is  to  a  certain  extent  destroyed,  and  that  partial  destruction  was 
the  consequence  of  its  attempted  revocation.    It  is  true  that  in  such  case 
parol  testimony  must  be  resorted  to,  to  show  that  the  marks  upon  the  paper 
itself  were  made  in  its  attempted  revocation  under  the  statute,  but  such  tes- 
timony is  not  so  entirely  subversive  of  the  statute  as  evidence  of  an  attempted 
destruction,  wholly  uncorroborated  by  the  paper  itself." 

Dbvissb  Fraudulently  Pkevsntiko  Bivogation,  How  AvraoriD. — ^The 
intimation  in  the  principal  case,  that  where  a  revocation  is  prevented  by  the 
fraud  of  a  devisee,  he  may  be  declared  a  trustee  for  those  who  would  have 
been  entitled  if  the  revocation  had  taken  place,  finds  some  support  in  the  fact 
that  there  have  been  similar  dicta  in  other  deciuons:  Card  v.  Chrimman,  5 
Conn.  164;  Blanehard  v.  Blanchard,  32  Vt  62;  see,  slso,  CUngan  v.  Mitehd- 
tree,  31  P^  St  27.  Judge  Bedfield  slso  seems  to  think  that  frauds  of  this 
kind  might  very  properly  be  thus  punished,  but  he  admits  that  the  law  is  not 
so:  1  Bedl  on  Wills,  319.  It  was  expressly  adjudged  in  Keni  v.  Mdhaffey, 
10  Ohio  St.  204,  that  a  devisee  preventing  a  revocation  of  the  will  by  fraud 
ooald  not  be  declared  a  trustee,  for  this  vould  be  tantamount  to  allowing  s 
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revooation  by  parol,  and  wcmld  thtia  repeal  the  statnte  by  indixection.  The 
point  is  very  forcibly  reasoned  by  the  learned  judge  who  deliTered  the  oinn- 
ion. 

Thb  Revokino  Act  kubt  bb  OoMFLErB,  or  it  wiU  not  be  e£fectnaL  In 
other  words  the  testator  most  have  finished  what  he  intended  to  do  to  indi- 
cate his  revocation  of  the  wilL  If  he  desists,  volnntaiily  or  through  the 
persuasion  of  others,  after  he  has  begun  to  bum,  cancel  or  tear  the  will,  it 
does  not  constitute  a  revocation  however  great  may  be  the  injury  done  to  the 
instrument:  Moore  v.  Moort^  I  PhilL  375.  So  whero  the  testator  being  angry 
with  his  devisee,  began  to  tear  up  his  will,  and  having  torn  it  into  four  pieces 
was  prevented  from  proceeding  further,  and  becoming  pacified  fitted  the 
pieces  together  and  said,  that  it  was  ''a  good  job  it  was  no  worse:**  PerkeMV. 
Perils,  8  Bam.  &  Aid.  489.  So  where  the  testator  desisted  after  having  partly 
torn  his  will  in  two:  Ekmr.  Ebiu,  1  Swab.  &T.  165. 


Bowman  v.  Halstbad* 

(2  ▲•  K.  yiiiiniiT.Ti,  900.] 

AasioinB  ov  Notb,  Dxfknsbs  aoainbt. — The  assignee  of  a  note  takes  it 
subject  to  all  available  defenses  existing  at  the  time  of  the  assignment, 
but  discounts  arising  out  of  other  transactions,  after  notice  of  the  assign- 
ment, or  any  defense  at  law  or  equity  arising  after  such  notice,  and  not 
going  to  affect  the  consideration,  cannot  be  set  up  against  the  assignee. 

Appbal  from  the  circuit  court.    The  opinion  states  the  case. 

WicHiffe,  for  the  appellant. 

Hoggin,  for  the  appellee. 

By  Court,  Mills,  J.  Daniel  Halstead  exhibited  his  bill  in 
the  court  below,  praying  an  injunction  and  relief  against  a 
note  of  five  hundred  dollars,  executed  by  him  to  Noble  &  By- 
waters,  who  had  passed  or  transferred  it  to  David  Todd,  who 
had  indorsed  it  to  Bovnnan,  one  of  the  appellants,  who  had  ob- 
tained a  judgment  at  law  thereon.  The  equity  set  forth  in  his 
bill  as  grounds  of  relief,  is  that  he  had  had  other  transactions 
with  Noble  &  Bywaters,  the  original  obligees.  That  he  had 
lent  them  his  notes  for  six  thousand  dollars,  which  had  been 
negotiated  with  or  transferred  to  the  bank  of  Kentucky,  and 
had  also  indorsed  for  Noble  other  notes,  which  had  been  nego- 
tiated likewise.  That  to  indemnify  him  against  these  engage- 
ments for  them,  they  had  pledged  or  mortgaged  to  him  other 
demands,  and  a  tract  of  land;  that  what  was  pledged  was  not 
a  sufScient  indemnity;  that  the  land  was  depreciated  in  value; 
that  Noble  &  Bywaters  were  wholly  and  hopelessly  insolvent, 
and  that  in  all  probability  he  should  have  to  pay  the  lent  notes. 
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and  make  good  his  indorsenients  for  them  without  remunera- 
tion, unless  he  could  be  relieved  from  the  payment  of  the  note 
in  question.     * 

The  defendant.  Noble,  in  answer  taken  and  filed  for  himself 
and  partner  Bjwaters,  confesses  the  assignment  of  the  note  in 
question,  and  the  loan  of  the  notes  for  six  thousand  dollars, 
and  other  indorsements  of  Halstead  for  him.    The  answer  of 
Bowman  denies  any  knowledge  of  the  alleged  equity;  claims  to 
be  an  innocent  holder  or  purchaser  of  the  note  in  contest; 
avers  the  consent  of  Halstead  to  its  transfer,  and  his  subse- 
quent promises  to  pay  it,  and  calls  on  Halstead  to  respond  to 
tiiose  averments,  who  denies  them.     It  appears,  by  a  writing 
exhibited  between  Halstead  and  Noble  &  By  waters,  that  he  had 
really  lent  them  his  notes  for  six  thousand  dollars.     And  it  is 
in  proof  that  since  the  commencement  of  this  suit,  Halstead 
has  paid  some  money  for  Noble,  perhaps  more  than  the  con- 
tested note;  that  Noble  is  insolvent,  but  there  is  no  proof  that 
By  waters  is  so.     Indeed,  the  proof  of  one  witness  is,  that  he  is 
solvent.    On  this  state  of  the  case,  the  court  below  perpetuated 
the  injunction  with  costs,  to  reverse  which  decree,  the  defend- 
ants in  that  court  have  prosecuted  their  appeal.     Halstead  in 
his  bill  sets  up  no  equity  arising  from  the  transaction  on  which 
the  note  is  founded;   nor  does  he  attempt,  in  his  bill,  to  im- 
peach or  invalidate  its  consideration,  and  the  proof  renders  it 
evident  that  it  was  founded  on  a  consideration  entirely  distinct 
from  the  loaned  and  indorsed  notes.     Halstead  had  not,  at  the 
date  of  filing  his  bill,  and,  of  course,  not  at  the  time  of  notice 
of  the  assignment  to  Bowman,  paid  one  cent  on  his  engage- 
ments for  Noble  &  Bywaters,  which  could  attach  to  the  note  in 
question  as  a  discount,  while  it  remained  in  the  hands  of  Noble 
&  Bywaters;  but  only  alleges  the  danger  of  being  compelled  to 
do  so,  which  turned  out  to  be  the  case  as  this  suit  progressed. 
The  main  question,  therefore,  is,  could  Halstead  avail  himself 
gf  these  partial  payments,  and  danger  of  payments  still  more 
weighty,  arising  out  of  other  transactions,  unconnected  with 
the  note,  so  as  to  discount  them  against  the  note  in  the  hands 
of  Bowman,  the  assignee  ?    The  act  of  assembly  regulating  the 
assignment  of  bonds  and  other  writing:  2  Lit.  75,  declares  notes 
to  be  assignable,  and  vests  not  only  the  legal  right  of,  but  the 
remedies  on,  such  papers  in  the  assignee;  but,  by  our  proviso, 
declares,  *'that  the  defendant  shall  be  allowed  all  discounts 
(under  the  rules  and  regulations  prescribed  by  law)  he  can 
prove  at  the  trial,  either  against  the  plaintiff  or  the  original 
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obligee  or  payee,  before  Doiice  of  the  assignment/'  And  a 
second  proviso  declares,  **  that  nothing  in  this  act  contained 
shall  be  so  construed  as  to  change  the  nature  of  the  defense, 
either  in  law  or  equity,  that  any  defendant,  or  defendants,  may 
have  against  an  assignee  or  assignees,  or  the  original  assignor, 
or  assignors."  On  the  true  construction  of  these  clauses  it  is 
conceived  the  eyent  of  this  suit  materially  depends.  Did  the 
legislature  intend  that  only  those  defenses  which  attached  to 
the  note  against  the  assignor,  while  it  remained  in  his  hands, 
fldiould  pass  with  the  note  on  its  assignment,  and  that  the 
assignee  should  hold  it  clear  of  future  contingencies  arising 
from  other  transactions  between  the  assignor  and  obligor;  or 
did  they  design  that  such  contingencies,  resulting  after  the  as- 
signment, should  follow  the  note  and  reach  it  in  the  hands  of 
the  assignee?  As  to  discounts,  this  question  presents  no  diffi- 
culty, only  such  as  can  be  proved  to  exist,  and  have  actually 
accrued,  before  notice  of  the  assignment,  can  follow  the  note 
by  the  terms  of  the  act.  But  on  the  second  proviso  the  ques- 
tion presents  itself  in  an  attitude  somewhat  more  formidable. 
Does  a  defense,  either  at  law  or  equity,  which  a  defendant  can 
prove  to  exist  at  the  trial  agaijist  an  assignor,  but  which  did 
not  exist  at  the  notice  of  assignment,  attach  itself  to  and  dis- 
charge a  note  ? 

The  court  conceives  this  question  must  be  answered  in  the 
negative.  By  common  law  such  papers  were  not  assignable. 
This  was  an  inconvenience  to  society,  which  the  legislature  de- 
termined to  remove  by  the  act  in  question.  But  while  they  did 
so  they  seem  determined,  by  the  last  proviso,  to  guard  against 
another  evil,  which  might  be  equally  mischievous;  that  is,  the 
avoidance,  by  the  negotiation  of  the  paper,  of  an  existing  avail- 
able defense  against  the  note  previous  to  its  assignment.  Such 
defenses  by  the  statute  must  pass  and  follow  the  note,  while 
the  rights  of  the  assignee  are  equally  guarded  by  the  legisla- 
ture, and  he  must  be  allowed  to  hold  the  note  free  of  future 
contingencies  between  the  obligor  and  obligee,  arising  out  of 
transactions  dehors  the  note.  According  to  these  principles, 
then,  existing  discounts  before  notice  of  the  assignment,  arising 
from  other  transactions,  and  any  defense  at  law  or  equity  be- 
fore such  notice,  or  which  go  to  affect  its  consideration,  can  and 
does  follow  the  note,  while  the  assignee  is  allowed  to  hold  the 
paper  discharged  from  defenses  of  a  different  character.  Test- 
ing the  claims  of  Halstead  to  relief  by  these  principles,  it  is 
evident  the  decree  in  his  favor  is  erroneous.    He  had  not,  even 
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at  tbe  date  of  filing  his  bill,  any  existing  diaoount.  He  does 
not  complain  of  or  attempt  to  impeach  his  bill,  the  considersr 
tion  of  the  note,  but  only  sets  up  danger  of  safferingfrom  other 
transactions,  wholly  unconnected  with  the  note  in  question, 
which  eventuated,  partially,  as  his  suit  progressed,  and  on  ac- 
count of  which  the  court  has  relieved  him  at  the  expense  of  the 
previously  vested  rights  of  Bowman.  It  is,  therefore,  decreed 
and  ordered  that  the  decree  of  the  court  below  be,  and  the 
same  is  hereby  reversed,  with  costs,  and  the  cause  is  remanded 
to  the  court  below,  with  directions  to  that  court  to  enter  up  a 
decree  dissolving  the  complainant's  injunction,  with  the  dam- 
ages imposed  by  law,  and  diflmiBsing  his  bill,  vrith  costs. 


Gray  v.  Roberts,  j^  • 

[2  ▲•  K.  ICaboali.,  906.]  A  / 
A  CrOnTBACT  nr  Vxolaxion  ov  Law  is  void,  and  the  oottrts  will  neither  en- 
force payment  nor  enable  one  who  has  paid  money  thereon  to  recover  it 
if  both  parties  are  tn  pari  delicto;  but  if  the  law  violated  was  intended  to 
protect  one  of  the  parties  against  the  acts  of  the  other,  they  are  not  t» 
pari  delicto,  and  the  party  designed  to  be  protected  may  recover  money 
paid  in  violation  of  such  law. 
KoNET  PAID  TOR  LoTTKBT  TiCKXTS,  whoro  the  lottery  is  forbidden  by  law, 
may  be  recovered,  for  the  law  is  designed  for  the  porchaser's  protection; 
but  if  the  money  was  paid  undor  a  judgment  of  a  oourt  of  competent 
jurisdiction  it  cannot  be  recovered. 

Appeal  from  the  circuit  court.    The  opinion  states  the  case. 

Hoggin,  for  the  appellant. 
Pope,  for  the  appellee. 

By  Court,  Botlb,  C.  J.  This  was  an  action  of  assumpsit  for 
money  had  and  received,  and  was  tried  on  the  plea  of  non- 
assumpsit.  On  the  trial  it  appeared  that  the  plaintiff  had 
executed  four  notes  for  twenty  dollars  each  as  the  price  of  a 
lottery  ticket,  in  a  lottery  set  on  foot  by  David  Williamson, 
and  that  he  had  paid  to  the  defendant,  as  agent  for  Williamson, 
the  amount  of  the  notes,  a  part  of  which  was  paid  voluntarily 
and  without  suit,  and  a  part  after  judgment  had  been  rendered 
against  him,  therefor  by  a  justice  of  the  peace.  It  also  ap- 
peared that  Williamson,  previous  to  setting  on  foot  his  lottery, 
had  executed  a  deed  conveying  all  the  property  of  which  the 
prises  in  his  scheme  of  a  lottery  were  to  consist,  to  trustees. 
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for  the  payment  of  his  debts,  and  that  the  trostees  had,  sinoe 
the  drawing  of  the  lottery,  sold  the  property,  and  that  it  was 
not  sufficient  to  pay  the  debts. 

On  the  motion  of  the  defendant  the  circuit  court  instructed 
the  juiy  that  the  plaintiff  could  not  maintain  the  action  for  the 
money  paid  either  before  or  after  judgment,  although  it  should 
appear  that  the  money  had  not  been  paid  over  by  the  defend- 
ant. The  jury  found  a  verdict  according  to  the  instructions  of 
the  court,  and  judgment  being  rendered  thereon ^  the  plaintiff 
appealed  to  this  court. 

There  is  no  doubt  that  the  contract  for  the  purchase  of  the 
lottery  tickets  was  void,  and  that  the  execution  of  the  notes  for 
the  price  imposed  upon  the  plaintiff  no  legal  obligation  to  pay 
the  money.  But  whether,  after  the  money  was  paid,  he  can 
sustain  an  action  to  recover  it  back,  is  a  distinct  question;  for 
it  is  not  in  every  case  where  money  has  been  paid  upon  a  con- 
tract which  is  void,  that  such  an  action  can  be  sustained.  It 
may,  however,  in  some  cases  be  done. 

If  both  parties  are  equally  guilty  of  a  breach  of  the  law,  a 
court  of  justice  cannot  interpose  its  aid  in  behalf  of  either,  for  it 
is  a  settled  rule,  that  in  pari  delicto  potior  est  conditio  defendentia  ; 
but  where  the  transaction  is  in  violation  of  a  law  made  for  the 
protection  of  one  party  against  the  acts  of  the  other,  they  are 
not  equally  guilty,  and  the  innocent  party,  when  he  has  paid 
money  upon  such  a  transaction,  may,  without  doubt,  recover  it 
back.  Of  this  character  are  usurious  laws,  a  familiar  example 
in  which,  according  to  every  day's  practice,  the  borrower  is  per- 
mitted to  recover  back  the  excess  he  may  have  paid  beyond  the 
principal  and  legal  interest;  and  the  sale  of  a  lottery  ticket,  in 
a  lottery  not  authorized  by  law,  is,  we  apprehend,  a  transaction 
of  the  same  character.  *  The  act  of  1769,  for  preventing  and 
suppressing  private  lotteries,  which  was  the  law  in  force  at  the 
time  of  the  contract  in  this  case,  appears  manifestly,  from  the 
preamble  of  the  act,  to  have  been  designed  by  the  legislature 
to  protect  the  interest  of  others  against  the  devices  of  those 
who  should  set  up  a  lottery;  and  the  enacting  clause  is  made 
to  operate  upon  the  latter  only.  For  it  is  only  persons  who  set 
up  the  lottery,  and  not  those  who  purchase  the  tickets,  that 
offend  against  the  provisions  of  the  act. 

We  are,  therefore,  of  opinion,  that  the  plaintiff  in  the  circuit 
court  had  a  right  to  recover,  and  that  the  circuit  court  erred  in 
instructing  the  jury  otherwise.  But  his  recovery  must  be  re- 
stricted to  the  money  he  paid  without  suit,  and  cannot  be  ex- 
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tended  to  that  wbioh  he  paid  in  satisfaction  of  the  judgment 
before  a  justice  of  the  peace. 

The  judgment  having  been  given  by  a  tribunal  of  competent 
jurisdiction,  it  is  conclusive  upon  the  parties,  and  they  cannot 
be  permitted  to  inquire  into  the  merits,  or  to  impeach  its  jus- 
tice, in  another  suit. 

The  judgment  must  be  reversed  with  costs,  and  the  cause  re- 
manded, that  a  new  trial  may  be  had,  not  inconsistent  with  this 
opinion. 

BxoovxRT  GW  MoNxr  Paid  ok  ak  Illegal  Ooktract. — The  distinction 
between  cases  where  a  party  who  has  paid  money,  or  conveyed  property,  on 
an  illegal  contract  can  recover  it,  and  those  where  he  cannot,  is  thns  stated 
by  Lord  Mansfield,  in  Smith  v.  Bromley ,  cited  in  J<me»  v.  Barhley,  2  Doug. 
696:  ''If  the  act  is  in  itself  immoral,  or  a  violation  of  the  general  laws  of 
public  policy,  there,  the  party  paying  shall  not  have  this  action;  for  where 
both  parties  are  equally  criminal  against  such  general  laws,  the  rule  is,  potior 
tst  conditio  de/endentis.  But  there  are  other  laws  which  are  calculated  for  the 
protection  of  the  subject  against  oppression,  extortion,  deceit,  etc.  If  such 
laws  are  violated,  and  the  defendant  takes  advantage  of  the  plaintififs  condi- 
tion or  situation,  there  the  plaintiff  shall  recover;  and  it  is  astonishing  that 
the  reports  do  not  distinguish  between  the  violation  of  the  one  sort  and  the 
other."  It  is  well  settled,  that  money  paid  on  contracts  of  the  first  class 
cannot  be  recovered.  Thus,  where  money  was  paid  upon  an  illegal  contract 
of  insurance  upon  a  slaving  voyage:  Touro  v.  Cassin,  9  Am.  Dec.  680.  8o^ 
where  land  was  conveyed  pursuant  to  a  contract  to  compound  a  felony:  Wor^ 
eester  v.  Eatoti,  11  Mass.  368;  and  money  paid  on  an  unlawful  wager  cannot 
be  recovered:  HovoBon  v.  Hancock^  8T.  R.  675;  see  Doums  v.  Quarks,  ante^ 
337,  and  note.  But  while  the  money  remains  in  the  hands  of  the  stake- 
holder, the  loser  may  recover  it:  Cotton  v.  Tkurkmd,  6  T.  R.  405;  L<leatu^ 
sade  V.  Whiief  7  Id.  635;  note  to  Downs  v.  Quarles,  ante,  337.  Many  other 
instances  might  be  given. 

Whebb  a  Law  is  Dkbiohsd  to  Fbotsct  one  class  of  persons  against 
another,  and  imposes  penalties  only  upon  persons  of  the  latter  class,  it  is 
equally  well  settled,  that  the  parties  not  being  in  pari  delicto,  those  who 
come  within  the  benevolence  of  the  statute,  may  recover  money  paid  on  con- 
tracts made  in  violation  thereof.  Prominent  in  this  class  of  contracts  are 
those  for  the  payment  of  usurious  interest.  Statutes  against  usury  are 
generally  designed  for  the  protection  of  the  necessitous  borrower  from  the 
oxactions  of  the  money-lender  and  their  penalties  are  usually  denounced  only 
against  the  latter.  The  boirower  is  presumed,  not  only  to  inake  the  contract, 
but  also  to  pay  the  exacted  usury,  under  a  species  of  duress  and  may,  there- 
fore, recover  the  excess  of  interest  so  paid.  In  one  of  the  earliest  reported 
■cases:  TomplAns  v.  Beniet,  I  Salk.  22,  it  seems  to  have  been  thought  that 
the  borrower  was  m  pari  delicto  in  such  cases,  and  could  not  recover;  but 
Lord  Mansfield  in  Smith  v.  BrohUey,  2  Doug.  696,  rejected  the  authority  of 
that  case  because  it  was  *'  so  loosely  reported  and  stuffed  with  such  strange 
argument,"  and  in  Bosanquet  v.  Dashwood,  Talbot's  Eq.  Gas.  38,  it  was  de- 
termined that  where  a  borrower,  who  had  paid  usurious  interest  upon  a  con- 
tract, afterwards  became  bankrupt  his  assignees  could  recover  the  interest  so 
Ax.  Itao.  Voi,.  zn— S9 
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paid.  The  right  of  the  borrower  to  recover  in  such  cases  is  established  i» 
WheaUm  ▼.  HMard,  11  Am.  Dec.  284.  To  the  same  effect  is  Schroeppd  ▼. 
Coming,  6  Denio,  236,  where  Beardsley,  G.  J.,  stated  the  principle  of  sncb 
cases  ^us:  **  The  borrower  on  sach  terms  is  the  slave  of  the  lender;  nay 
more»  a  slave  in  chains,  and  utterly  incapable  of  resistance.  As  to  the  usurer 
everything  is  held  to  be  oppressive  and  tyrannical,  to  which  an  unresisting 
and  passive  submission  is  yielded  by  his  victim.  It  is  on  this  principle  alone 
that  the  law  gives  redress  to  one  who  submits  to  usurious  exactions.  He  is 
not  looked  upon  as  a  free  agent,  nor  as  a  violator  of  the  law,  and  to  such  a 
case  the  maxims,  volenti  non  fit  injuria  and  in  pari  delicto  potior  eat  conditio 
dtfendentia,  have  no  application." 

Otksb  Instancis  07  Bjeootkbt  of  money  paid  on  illegal  contractBy  in  ao» 
oordance  with  the  doctrine  stated  by  Lord  Mansfield,  are  the  following: 
Money  paid  on  an  unlawful  contract  to  insure  tickets  in  a  lotteiyy  has  been 
held  recoverable  because  the  law  was  designed  to  punish  and  restnun  lottery- 
keepers,  and  to  protect  their  credulous,  and  often  needy,  patrons:  BrouminQ 
V.  Morris,  2  Ck>wp.  790;  Clarke  v.  Shee,  I  Id.  197;  Jag[uea  v.  OoUghtiy,  2  W. 
BL  1073;  Mount  v.  Wtute,  7  Johns.  434.  So^  money  paid  by  a  bankrupt  to 
induce  a  creditor  to  sign  his  certificate  of  discharge,  the  former  being  in  some 
measure  at  the  mercy  of  the  latter:  Smith  v.  Bromley  cited  in  Jonea  ▼.  BarUeff, 
2  I>oug.  696.  Also  money  paid  to  an  informer  to  compound  an  action  for 
penalties  for  violating  the  statute  against  usury:  Jaques  v.  Whitby,  1  H.  BL 
65.  So  money  deposited  in  a  bank  payable  at  a  future  day  certain,  where 
the  bank  is  prohibited  from  making  contracts  for  the  future  payment  of 
money,  may  be  recovered  before  the  day  as  on  an  implied  ocmtract,  but  not 
on  the  express  contract:  Atlas  Bank  v.  Nahant  Bank,  3  Met.  581;  White  v. 
Franklin  Bank,  22  Pick.  181.  So  where  one  sold  stocks  to  a  corporation  tak- 
ing notes  therefor  on  time,  when  the  corporation  was  not  allowed  to  make 
such  notes,  it  was  held  that  although  he  could  not  recover  on  the  notes  he 
could  recover  the  value  of  the  stocks  as  on  an  implied  contract:  Tracy  v. 
Talmage,  14  K.  Y.  162.  Upon  similar  principles,  it  has  been  held  that  where 
a  class  of  contracts  is  prohibited  for  the  protection  of  particular  parties 
thereto,  the  adverse  parties  cannot  take  advantage  of  the  illegality  of  such 
contracts.  Thus,  where  there  was  a  statute  prohibiting  the  loaning  of  public 
school  funds,  except  on  mortgages  on  unincumbered  lands,  it  was  held  that 
one  who  borrowed  such  funds  and  gave  a  mortgage  on  incumbered  land  to 
secure  the  same,  could  not  resist  the  enforcement  of  the  contract  as  ille> 
gal,  because  the  law  was  designed  for  the  protection  of  the  state  and  not  of 
the  borrower:  Deming  v.  State,  23  Ind.  416,  (overruling  State  v.  State  Banlt, 
6  Ind.  353);  Scotten  v.  State,  51  Id.  52.  So,  in  Babcock  v.  Goodrich,  47  OaL 
509,  where  the  law  required  that  contracts  made  by  the  state  or  a  municipal 
corporation  for  labor  should  contain  a  stipulation  that  eight  hours  should  be 
a  day's  work,  and  a  contract  was  made  with  a  county  in  which  no  such  pro- 
vision was  inserted,  it  was  held  that  the  county  could  not  take  advantage 
of  the  omission  because  the  law  was  meant  for  the  protection  of  the  laborer. 

A  Penalty  Imposkd  on  one  Party  alone,  where  the  transaction  is  merely 
malum  prohibitum,  may  usually  be  regarded  as  a  convenient  test  for  detei^ 
mining  that  the  parties  are  not  in  pari  delicto.  This  was  the  test  adopted  in 
the  principal  cas&  So  in  Browning  v.  Morris,  2  Ck>wp.  790,  where  Lord 
Mansiield  announced  the  principle  in  these  forcible  terms:  "The  statute 
itself,  by  the  distinction  it  makes,  has  marked  the  criminaL"  This  test  is 
not  applioable,  however,  to  cases  where  one  of  the  oontraoting  parties  is  a 
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public  officer,  and  a  penalty  is  imposed  upon  him  to  protect  the  interests  of 
the  state  or  county,  as  in  Iteming  y.  Stale,  23  Ind  416;  ScoUen  ▼.  State,  61 
Ind.  52. 

That  Aonoaa  ov  Illboal  CoirrKAcrrs  cannot  be  maintained,  see  SeUien^ 
hemier  r.  CTuurlee,  8  Am.  Dec  682,  and  note;  WUmm  ▼.  Spencer,  10  Id.  491| 
Eiberfda  T.  Corp,  t.  Bendermm,  11  Id.  688;  and  Mortonr.  FlOcker^  ante. 


LiNDSAT   V.  MoGORMAOK. 
[9  A.  K.  IfAaswiTJi,  9Q9.J 

JvxnnaxTnxai  iob  Psobats  ov  a  Will  having  once  attaohed,  is  not  dhrsstod 

by  a  sabseqnent  division  of  the  ooonty. 
Om  WzTNiBS  D  SumanavT  to  Psotb  a  Wnx^  if  he  ean  testify  to  emry 

fact  necessary  to  its  legal  execution,  although  the  statute  may  require 

two  witnesses  to  attest  it. 
A  Feb  Passu  without  Wobds  ov  iNHEiuTAircai  in  a  devise  if  the  testator, 

not  having  perfected  his  titles  evinces  an  intention  that  the  devisee  shall 

take  the  same  in  his  own  name  from  the  government. 
A  DivxsB  iMFoazKo  A  Pkrsonal  Chabob  on  the  devisee  passes  a  fee  with* 

out  words  of  inheritance. 

Afpbal  from  the  circuit  court.    The  opinion  states  the  case. 
JBaggin,  for  the  appellant. 
FopCy  for  the  appellee. 

By  Court,  Owslet,  J.  This  is  an  appeal  from  a  judgment 
rendered  in  favor  of  the  appellees,  in  an  action  of  ejectmeni 
brought  against  them  in  the  circuit  court  by  the  appellants. 

On  the  trial  in  that  court,  the  appellants  attempted  to  derive 
title  to  land  in  contest  as  heirs  at  law  to  Joseph  Lindsay,  de- 
ceased; but,  for  the  purpose  of  showing  the  heirs  had  no  title, 
and  that  the  appellees  claiming  under  Ann  McGinty,  formerly 
Ann  Lindsay,  widow  of  the  said  Joseph,  were  invested 
with  the  title,  they  introduced  as  evidence  a  copy  of  the  will  of 
said  Joseph,  taken  from  the  record  of  the  county  court  of  Lin- 
eoln,  together  with  the  certificates  of  probate  thereto  annexed. 

The  admission  of  the  copy  was  opposed  by  the  appellants,  on 
the  ground  of  the  will  not  being  regularly  proven;  but  the  ob* 
jection  was  overruled,  and  the  copy  used  in  evidence. 

After  the  evidence  was  all  gone  through,  it  was  agreed  by 
the  parties,  that  if  the  Juiy  should  be  of  opinion  that  the  will  of 
Joseph  Lindsay  was  duly  executed,  they  should  find  a  yer- 
dict  for  the  appellees,  subject,  however,  to  the  opinion  of  the 
court  on  the  legal  import  of  the  will;  and  if  the  court  should 
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be  of  opinion  that  Ann  Lindsay  was  entitled  but  to  a  life  estate 
under  the  will,  judgment  should  be  entered  for  the  appellants; 
but  if  the  court  should  be  of  opinion  that  she  was  entitled  to  an 
estate  of  inheritance,  judgment  should  be  entered  for  the  ap- 
ellees. 

A  verdict  was  accordingly  found  for  the  appellees,  and  the 
court  being  of  opinion  the  will  gave  to  Ann  Lindsay  an  estate 
in  fee,  rendered  judgment  upon  the  verdict  in  favor  of  the  ap- 
pellees. 

Li  deciding  this  contest,  two  questions  are  presented:  1.  Did 
the  court  err  in  admitting  the  will  in  evidence?  And,  if  not; 
2.  What  is  the  nature  of  the  estate  devised  therein  to  Ann 
Lindsay? 

The  following  are  the  certificates  of  probate  annexed  to  the 
transcript  of  the  will,  made  out  by  the  clerk  of  Lincoln  county 
<court: 

''^  At  a  court  holden  for  Lincoln  county,  the  twenty-first  of 
January,  1783,  this  instrument  of  writing  was  exhibited  in  court 
as  the  last  will  and  testament  of  Joseph  Lindsay,  deceased, 
and  proved  by  the  oath  of  John  Bay,  the  only  surviving  wit- 
ness, and  ordered  to  be  recorded,  etc.     William  May,  0.  0." 

''  At  a  county  court  held  for  Lincoln  county,  on  Monday,  the 
tenth  day  of  April,  1815,  the  last  will  and  testament  of  Joseph 
Lindsay,  deceased,  which  was  heretofore  proven  by  John  Bay, 
one  of  the  subscribing  witnesses,  was  this  day  again  exhibited 
in  court,  and  John  McEee,  and  John  McCuUough,  and  Samuel 
Dennis  were  sworn,  who  declared,  on  oath,  that  they  believe  the 
^11  to  be  entirely  in  the  handwriting  of  the  said  Joseph,  de- 
ceased, and  it  was  also  proven  to  the  court  that  John  Kennedy, 
the  other  subscribing  witness  to  the  said  will,  was  killed  at  the 
battle  of  the  Blue  Licks;  whereupon  it  was  ordered  that  the 
said  will  be  admitted  to  record,"  etc.  "  Tsste.  Thomas  Helm, 
O.  L.  C.  C." 

It  was  admitted  that,  at  the  time  of  the  testator's  decease,  he 
resided  in  the  county  of  Lincoln;  but  it  is  contended  the  pro- 
bate taken  in  1783,  as  it  was  upon  the  oath  of  but  one  witness, 
is  insufficient  to  prove  the  will;  and  as  the  testator  resided  in 
that  part  of  Lincoln  which  was  thereafter  taken  into  the  county 
of  Mercer,  the  court  of  Lincoln  had  no  authority,  in  1816,  to 
receive  further  proof  of  the  execution  of  the  will. 

Considered  in  relation  to  either  probate,  we  have  no  doubt 
the  will  was  properly  admitted  as  evidence.    Upon  the  death  of 
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tbetestatory  the  joriBdioiiozi  of  the  lonooln  court  attached,  and 
being  posseeeed  of  competent  authority  to  take  probate  of  the 
the  will,  the  cirGumstanoe  of  the  place  of  residence  being  there* 
after  taken  into  the  county  of  Mercer,  cannot  have  either  pre- 
vented the  exercise  of  it,  or  translated  an  authority  in  the  court 
of  Mercer  to  take  the  probate.  But,  if  it  could,  yet  as  by  the  cer- 
tificate of  probate,  taken  before  the  formation  of  Mercer,  the 
-will  appears  to  have  been  admitted  to  record,  although  upon 
the  oath  of  one  witness,  it  was  clearly  proper  eyidence. 

The  statute  of  wills  in  relation  to  the  devising  of  land,  it  is 
true,  requires  the  will  to  be  in  writing,  signed  by  the  testator 
or  testatrix,  or  by  some  other  person  in  his  or  her  presence,  and 
by  his  or  her  directions;  and  if  not  wholly  written  by  him  or 
herself,  attested  by  two  or  more  competent  witnesses  sub- 
scribing their  names  in  his  or  her  presence.  This  statute  as 
to  the  making  and  attestation  of  the  will,  is  substantially  the 
same  as  that  of  England,  except  by  the  latter  three  witnesses 
are  required,  whereas  by  the  former  but  two  are  required;  and 
it  has  been  invariably  held  by  the  courts  of  that  country  that 
one  witness  is  sufficient  to  prove  the  will.  The  will  must  be 
proven  to  have  been  executed  according  to  the  requisitions  of 
the  statute;  but,  as  by  the  certificate  of  probate,  the  will  of 
Lindsay  is  shown  to  have  been  proven  and  admitted  to  record 
upon  the  oath  of  one  of  the  subscribing  witnesses,  he  must  be 
presumed  to  have  sworn  to  every  essential  fact  to  its  due  execu- 
tion. 

The  will  of  Lindsay,  therefore,  having  been  properly  admit- 
ted in  evidence,  the  question  occurs  as  to  the  nature  of  the 
estate  given  to  Ann  Lindsay  by  the  will. 

The  provision  in  relation  to  the  land  in  contest  is  as  follows. 
*'  I  give  to  my  loving  wife,  Ann  Lindsay,  one  thousand  acres  of 
land  lying  in  the  fork  of  Elkhorn,  obtained  by  certificate  from 
the  commissioners  of  the  district  of  Kentucky,  granted  to  Fulton 
Lindsay,  and  conveyed  to  me  by  the  bill  of  sale  from  said  Lind- 
say, bearing  date  the  twelfth  of  April,  1781.  The  said  Ann  is  to 
pay  Fulton  Lindsay,  junior,  at  the  time  he  arrives  at  the  age  of 
twenty-one,  two  hundred  pounds,  provided  she  obtains  a  legal 
title  for  the  same,  also  to  pay  off  the  heir  of  William  Pogue,  de« 
ceased." 

It  is  contended  on  the  part  of  the  appellants,  that  as  the  de< 
vise  to  Ann  Lindsay  is  in  general  terms  to  her,  without  contain* 
ing  any  words  descriptive  of  the  nature  of  the  estate  intended 
to  be  devised,  it  should  be  construed  to  pass  an  estate  for  life 
and  not  of  inheritance. 
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As  Lindsay,  the  testator,  died  before  the  passage  of  the  act 
of  the  Yirginia  legislature,  dispensing  with  words  otherwise 
necessary  in  a  deed  or  will  to  transfer  an  estate  or  inheritance, 
the  legal  import  of  the  devise  must  be  deduced  upon  common 
law  principles  applicable  to  the  construction  of  wills  before  the 
passage  of  the  act.  Testing  the  decree  by  those  principles, 
there  can,  howeyer,  bo  little  doubt  but  Ann  Lindsay  acquired 
an  estate  of  inheritance  and  not  barely  an  estate  for  Ufe. 

It  is  apparent  from  the  devise,  that  no  grant  had  been  ob- 
tained for  the  land  from  the  commonwealth  when  the  will  was 
made,  and  that  it  was  intended  by  the  testator  to  authorize  a 
perfection  of  the  title  in  the  name  of  the  devisee.  It  could  not, 
therefore,  have  been  deemed  material  by  him  in  the  devise  to 
Ann  to  describe  specifically  the  nature  of  the  estate  intended  to 
be  given,  for  as  by  obtaining  a  grant  from  the  commonwealth, 
she  would  be  invested  with  an  estate  in  fee,  he  must  have  sup- 
posed that  his  intention  to  dispose  of  such  an  interest  would  be 
sufficiently  clear  by  providing  for  her  procurement  of  the  title. 
As  a  question  of  intention,  therefore,  depending  upon  a  construc- 
tion of  the  will,  we  would  have  no  hesitation  in  deciding  that 
an  estate  of  inheritance  passed  to  Ann.  But  admitting,  if  no 
provision  had  been  made  requiring  the  devisee  to  pay  Fulton 
Lindsay  two  hundred  pounds,  etc.,  the  devise  might  have  been 
differently  construed,  yet  as  that  provision  clearly  imposes  a 
personal  charge,  and  not  a  charge  upon  the  estate  devised,  the 
devisee  must  be  held  to  have  taken  an  estate  in  fee;  for  it  is 
well  settled  that  a  devise  which  would  otherwise  pass  but  a  life 
estate,  by  creating  a  personal  charge  upon  the  devisee,  passes 
an  estate  of  inheritance. 

The  judgment  of  the  circuit  court  must,  therefore,  beaflSrmed, 
with  cost. 


Pboov  ov  Will  bt  ove  WxTzrasa.— It  is  laid  down  in  «/adboii  ▼.  Le 
Orange,  10  Am.  Dec  237,  that  if  one  of  the  witneases  to  a  will  can  testify 
to  a  compliance  with  all  the  requirements  of  the  statute,  the  instrumeDt 
will  be  regarded  as  sufficiently  proved,  but  that  otherwise  the  other  witnesses 
must  be  produced,  if  within  the  jurisdiction  of  the  court,  and  if  not,  their 
handwriting,  and  that  of  the  testator,  must  be  proved.  But  in  Burtoell  r. 
Corbin,  10  Am.  Dec.  494,  the  majority  of  the  court  were  apparently  of  the 
opinion  that  all  the  witnesses  to  the  will,  must,  if  possible,  be  produced,  and 
that  each  of  them  must  be  able  to  testify  to  every  fact  made  necessary  by  the 
statute  to  a  due  execution  of  the  wilL  The  latter  case,  however,  has  been 
much  questioned,  even  in  Virginia,  where  it  was  decided.  See  note  to  Buf 
fptU  V.  Corbin,  10  Am.  Dec.  516.  The  doctrine  of  Jackwn  v.  Le  Orange,  10 
Am.  Dec  237  (which  accords  with  that  of  the  principal  case),  that  proof  by 
one  witness  is  sufficient,  is  the  prevailing  one  in  the  American  oourts. 
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Glair  v.  Barb. 

[9  ▲.  E.  ICabshall,  286.] 

Thx  iRsoLTBNcr  AHD  DEATH  OF  THE  Makeb  of  a  &ote  before  it  fallfl  dae» 
there  being  no  estate  or  heirs  or  administration,  will  render  the  indorser 
liable,  and  the  insolyency  may  be  proved  by  parol. 

Tee  Maker's  Insolvenct,  it  he  is  aliyb  when  the  note  falls  dae*  will 
not  excuse  the  holder  from  nsing  due  diligence  in  saing  him  before  re- 
sorting to  the  indorser. 

Wbtt  of  error  to  the  circuit  court.  The  opinion  states  the 
case. 

Pope  and  Wickliffe^  for  the  plaintiff  in  error. 

Hoggin,  for  the  defendant  in  error. 

Bj  Court,  Boyle,  C.  J.  This  was  an  action  by  the  assignee 
against  the  assignors  of  a  promissory  note,  bearing  date  the 
twenty-fifth  of  May,  1811,  negotiable  and  payable  thirty-seyen 
days  after  date,  in  the  office  of  the  Kentucky  insurance  com- 
pany. The  declaration,  after  averring  the  execution  of  the  note, 
by  the  maker  thereof  to  the  defendants,  and  the  assignment 
thereof  by  them  to  the  plaintiff,  for  a  valuable  consideration, 
alleges,  that  the  note  was  deposited  in  the  office  of  the  Kentucky 
insurance  company  for  collection,  and  remained  there  until  it 
became  due;  that  neither  the  maker  nor  the  defendants  paid  the 
same,  nor  any  part  thereof;  that  it  was  protested  for  non-pay- 
ment, and  that  the  maker  thereof  was,  at  the  date  thereof  and 
when  it  became  due,  insolvent,  and  continued  so  until  his  death, 

which  happened  on  the day  of ,  without  any  estate 

to  satisfy  said  note  or  any  part  of  it.  Of  all  which  the  defend- 
ants had  notice,  whereby  they  became  liable  to  pay,  etc. 

The  defendants  pleaded  the  general  issue,  and  on  the  trial 
the  plaintiff  offered  to  prove  that  the  maker  of  the  note  was 
notoriously  insolvent,  from  the  time  the  note  fell  due  until  hia 
death,  which  happened  on  the  morning  of  the  eleventh  day  of 
September,  being  the  third  day  of  the  first  term  of  the  Fayette 
circuit  court,  next  after  the  note  became  due,  in  which  circuit 
he  resided;  that  he  died  leaving  no  estate  or  heirs,  and  that  no 
person  had  taken  out  letters  of  administration.  But,  at  the 
instance  of  the  defendants,  the  circuit  court  excluded  all  parol 
evidence  of  the  insolvency  of  the  maker  of  the  note,  and 
instructed  the  juiy  that  to  entitle  the  plaintiff  to  recover  he 
must  prove  that,  within  due  time,  he  had  commenced  and  duly 
prosecuted  suit  against  the  maker  of  the  note;  to  which  opinion 
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of  the  court  the  plaintiff  excepted,  and  a  verdict  and  judgment 
having  been  given  against  him,  he  has  brought  the  case  to  thia 
court  by  writ  of  error. 

There  is  no  doubt  that  the  plaintiff  could  not  recover  without 
proving  the  insolvency  of  the  maker  of  the  note,  as  he  died 
before  judgment^  and  execution  could  have  been  had  against 
him,  and  left  no  representative,  either  as  to  his  real  or  personal 
estate,  it  was  utterly  impracticable  that  his  insolvency  could 
have  been  established  by  any  other  than  parol  evidence.  Such 
evidence  must,  therefore,  under  the  circumstances  of  the  case,, 
have  been  admissible,  and  the  court  consequently  erred  in  ex- 
eluding  it.  But  notwithstanding  the  insolvency  of  the  maker 
of  the  note,  it  was  still  necessary  for  the  plaintiff  to  show  that 
he  had  used  due  diligence  to  collect  the  debt  of  him;  for 
although  he  was  vrithout  property,  he  might  not  have  been 
without  credit,  and  if  due  diligence  had  been  used  to  collect 
the  money  of  him,  he  might  have  made  an  arrangement  to 
secure  or  satisfy  the  debt. 

To  show  due  diligence,  it  was,  we  apprehend,  incumbent 
upon  the  plaintiff  to  prove  that  he  had  brought  suit  against  the 
maker  of  the  note  before  his  death,  as  it  was  practicable  to  have 
done  so.  If  the  maker  of  the  note  had  not  died  until  after  a 
period  in  which  judgment  and  execution  could  have  been  had 
against  him,  it  would,  according  to  the  repeated  decisions  of 
this  court,  have  been  the  duty  of  the  plaintiff  to  have  brought 
suit  before  the  time  when,  in  fact,  the  maker  of  the  note  died; 
and  we  cannotperceive  any  principle  upon  which  his  death  can 
excuse  the  performance  of  such  duty. 

The  court  were,  therefore,  correct  in  the  instructions  given  to 
the  jury,  but  as  there  was  error  in  the  exclusion  of  parol  evi- 
dence of  the  insolvency  of  the  maker  of  the  note,  the  judgment 
must,  on  that  ground,  be  reversed,  with  costs,  and  the  cause 
remanded  for  a  new  trial  to  be  had,  not  inconsistent  with  this 
opinion. 

Fnoor  or  thi  Makxb's  Imbolvznct,  it  was  held,  in  StMivan  v.  JliitdUtt, 
6  AnL  Dec  5i6,  would  excnse  a  demand  npon  him  so  as  to  charge  the  in- 
doner  of  a  note,  if  the  latter  were  duly  notified  of  the  fact;  and  in  KiddeU 
V.  Ford,  6  Am.  Deo.  569,  it  was  intimated  that  the  notorions  insolvency  of 
the  maker  would  excuse  both  demand  and  notice.  It  was  adjudged  oUier- 
wise,  however,  in  Crossen  v.  HtUeJungon,  6  Am.  Dec  55;  and  San^ford  v. 
DiUaway,  Id.  99;  and  in  the  note  to  Bond  v.  Famham,  4  Id.  47,  it  is  shown 
that  the  maker's  insolvency  will  not  excuse  demand  and  notice:  See,  also^ 
Daniel  on  Neg.  Inst.  sec.  1172. 
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OWINGS   IK  FbIER. 

Tbb  finzuBS  OF  THX  Goods  ov  a  Thibb  PssaoK  under  an  aAtMhmeiEt  againit 
the  defendaat's  property,  is  a  mere  trespais,  and  no  act  of  the  offioer  or 
order  of  the  oonrt  will  direst  the  owner^s  righl 

Tu  OwmEK  MAT  Waitb  the  Tort  in  such  case,  and  rae  for  the  detention  of 
the  goods,  the  law  giving  him  a  choice  of  remedies. 

Appeal  from  ihe  drcuit  court    The  opinion  statee  the  case. 
lUbot,  for  the  appellant. 
Bibb,  for  the  appellee. 

By  Oonrt,  Boyle,  0.  J.  This  was  an  action  of  detinne,  for 
snndiy  articles  of  property  in  the  declaration  particularly  de- 
scribed. The  defendant  pleaded  the  general  issue,  with  leave 
to  give  any  special  matter  in  evidence. 

On  the  trial,  various  questions  of  law  were  made,  all  of  which 
were  decided  by  the  circuit  court  for  the  plainti£Es.  The  jury, 
however,  found  a  verdict  for  the  defendant,  and  the  plaintiffs 
moved  the  court  for  a  new  trial,  on  the  grounds  that  the  verdict 
was  against  law  and  evidence,  but  the  court  overruled  the  mo- 
tion, and  gave  judgment  upon  the  verdict  for  the  defendant, 
from  which  the  plaintiffs  have  appealed  to  this  court.  The  only 
error  assigned  is  in  the  refusal  of  the  court  to  grant  a  new  trial. 

In  point  of  fact,  the  evidence  adduced  on  the  part  of  the 
plaintiffs  clearly  sustained  their  right  to  recover,  and  unless 
some  of  the  questions  of  law,  made  on  the  trial  in  the  circuit 
court,  were  erroneously  decided  by  that  court,  a  new  trial  ought 
to  have  been  awarded. 

The  only  point  relied  on  in  the  argument  in  this  court,  as 
having  been  erroneously  decided  by  the  circuit  court,  is,  that 
the  action  was  misconceived.  The  defendant,  it  appears,  had 
taken  the  goods,  in  the  declaration  mentioned,  as  deputy  sheriff, 
in  virtue  of  an  attachment  which  had  issued  against  one  Lawson, 
and  having  returned  that  he  had  so  taken  them,  he  was,  by  the 
order  of  the  circuit  court,  directed  to  sell  them,  but  before  they 
were  sold,  this  action  was  commenced. 

It  is  evident  that  the  attachment  gave  to  the  defendant  no 
authority  to  take  the  goods  of  the  plaintiffs,  and  that  in  doing 
so  he  was  a  mere  trespasser.  The  property  of  the  goods  must, 
therefore,  still  have  remained  in  the  plaintiffs,  for  the  act  of 
seizing  goods  by  a  trespasser  cannot  change  the  property  of 
them,  nor  could  the  order  of  sale  by  the  circuit  court  have  that 
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effect,  for  that  order  was,  no  doubt,  made  upon  the  faith  of  the 
verity  of  the  defendant's  return,  as  sheriff,  that  they  were  the 
goods  of  the  defendant  in  the  attachment.  If,  then,  the  goods 
belonged  to  the  plaintiffs,  and  they  were  detained  by  the  de- 
fendant, there  can  be  no  room  to  doubt  the  correctness  of  the 
decision  of  the  circuit  court,  that  the  action  was  properly  con- 
ceiyed,  for  the  identity  of  the  goods  not  being  questioned,  the 
only  remaining  requisites  to  enable  the  plaintiffs  to  maintain 
the  action  were:  1.  Property  in  the  plaintiff;  2.  Detention  by 
the  defendant.  It  is  true,  that  the  plaintiffs  might  have  main- 
tained trespass  or  trover,  also,  but  wherever  the  law  affords 
several  remedies,  the  party  may  elect  which  he  will  pursue. 
Formerly  it  was  doubted  whether  detinue  would  lie  where  the 
defendant  came  tortiously  into  the  possession  of  the  goods,  but  it 
has  been  settled  that  the  plaintifi  may  waive  the  tort  in  taking 
the  goods,  and  bring  detinue  for  the  detention:  Manael's  ad- 
minisircUor  v.  Israel,  3  Bibb.  510. 

As  to  the  other  points  of  law  made  on  the  trial  in  the  court 
below,  we  are  clearly  of  opinion  they  were  cotrectly  decided, 
and  as  the  correctness  of  the  decision  of  that  court  upon  those 
points  was  not  questioned  in  the  argument,  we  deem  it  unnec- 
essary particularly  to  notice  them. 

It  consequently  results  that  the  circuit  court  ened  in  not 
granting  a  new  trial. 

The  judgment  must  be  reversed  with  oosts^  and  the  cause  re* 
manded  to  the  circuit  court,  that  a  new  trial  may  be  awarded 
upon  the  usual  terms. 

ItEvmro  UPON  thb  Pbopebtt  or  a  Stbakokb. — "  The  offioer  am  no  author- 
ity for  touching  the  property  of  any  person  except  that  of  the  defendant.  If 
he  does  so  the  writ  affords  no  justification,  for  the  act  is  not  in  obedience  to  its 
mandate;  BJiodes  v.  PaUeraon,  3  Cal.  369;  Van  Pelt  v.  Litter,  H  Id.  194;  South 
derson  v.  Baker,  3  Wils.  309;  2  W.  BL  832;  AchworUi  v.  Kempe,  1  Doug.  40; 
Pae,  Ins,  Co.  v.  Ccnrad,  1  Bald.  138;  Songster  v.  Commonwealth,  17  Grat  124; 
Carmaek  V.  Commonwealth,  5  Binn.  184;  Stette  v.  Moore,  19  Mo.  369;  Archer  v. 
Noble,  3  GreenL  418;  Harris  v.  Hanson^  11  Me.  241;  People  v.  Schuyler,  4  K. 
T.  173;  StaU  v.  Taiom,  69  N.  C.  35;  Jarmain  v.  Hooper,  7  Scott  N.  R.  663; 
1  D.  &  L.  769;  6  M.  &  O.  827;  8  Jar.  127;  13  L.  J.  C.  P.  63.  ♦  *  His  act 
makes  him  a  trespasser,  and  being  such,  he  is  entitled  to  no  indulgence. 
'  The  sheriff  having  misapplied  his  process,  and  whether  by  mistake  or  de- 
sign will  make  no  difference,  stands  in  the  position  of  every  other  trespasser, 
and  is  liable  to  an  action  the  instant  the  trespass  is  committed.  The  circum- 
stance that  the  property  was  in  the  possession  of  the  execution  debtor  at  the 
date  of  the  signature,  amounts  to  nothing,  except  upon  proof  of  baud  or 
commixture:'  Boulware  v.  Craddock,  30  Cal.  190,  contra;  Vose  v.  Stickneff,  8 
I.  75;  Dodge  v.  Chandler,  9  Id.  97.     The  owner  whose  property  has  been 
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taken  under  a  writ  to  which  he  was  not  a  party,  hat  his  ohoice  of  remedies 
by  which  to  seek  redress:  Tarborough  t.  Harper^  32  Miss.  112;  he  may 
•as  in  trespass  or  in  trover:  Lyon  v.  Oorte^  15  Ala.  960;  or,  he  may  recover 
the  property  taken:  OfimbU  ▼.  AekHey^  12  Iowa,  27;  SndA  ▼.  Jliontgomery,  6 
Id*  870."    Freeman  on  Ex.,  seo.  254. 


Bates  v.  Austin. 

[2  A.  K.  igA»«itAT.T.,  270.1 

NoTXGB  TO  Quit  is  Um^scsssABT  if  the  tenant  disclaims  to  bold  nnder  his 
landlord,  and  refuses  to  pay  rent,  and  a  warrant  for  fordble  detainer 
may  be  instantly  brought. 

Appeal  from  the  circuit  court.    The  opinion  states  the  case. 

B.  SardiUy  for  the  appellant. 

Hardin^  iot  the  appellee. 

By  Court,  Owslet,  J.  This  is  an  appeal  from  a  judgment 
rendered  against  Bates,  the  plaintiff  in  the  warrant,  on  the  trial 
of  a  traverse  taken  to  the  inquest  of  a  jury,  had  under  the  law 
regulating  the  proceedings  in  cases  of  forcible  entries  and  de- 
tainers. 

The  only  question  necessary  to  be  noticed  in  the  determi- 
lAtion  of  the  cause,  inyolves  an  inquiry  into  the  court's  refusal 
to  award  a  new  trial. 

The  application  for  a  new  trial  was  made  upon  the  ground  of 
the  verdict  being  against  evidence.  The  warrant  was  brought 
for  a  forcible  detainer,  and  Bates,  the  plaintiff,  proved  that 
Austin  leased  the  premises  from  him,  and  occupied  the  same, 
and  paid  rent  from  year  to  year,  commencing  in  February;  and 
that  in  June,  prior  to  the  date  of  tbe  warrant,  he  applied  to 
Austin  to  renew,  as  usual,  his  lease;  but  Austin  refused,  declar- 
ing he  would  no  longer  hold  under  him,  or  pay  rent;  where- 
upon Bates  demanded  possession  of  the  premises,  but  Austin 
refusing.  Bates  sued  out  the  warrant  for  a  forcible  detainer. 
This  was  all  the  evidence  conducing  to  the  proof  of  any  mate- 
rial fact  in  contest  between  the  parties. 

Were  it  not  for  the  circumstance  of  Austin's  disclaiming  to 
hold  the  premises  under  Bates,  and  his  refusal  thereafter  to  pay 
rent,  there  could  have  been  no  question,  but  the  finding  of  the 
jury  would  have  been  correct.  In  the  absence  of  that  circum- 
stance, the  evidence  would  have  shown  that  Austin  held  the 
premises  as  tenant,  from  year  to  year,  commencing  in  Febru- 
ary; and  in  that  case,  to  have  authorized  Bates  to  recover  the 


896  Ghilbs  i;.  Coleican.  [Eentao^, 

po8068sion,  it  would  haTe  been  incombent  on  him  to  have 
proven  that  he  had,  six  months  anterior  to  the  expiration  of  the 
year,  given  Austin  notice  to  quit.  But  considered  in  connec- 
tion with  the  circumstance  of  Austin's  disclaiming  to  hold 
under  Bates,  we  are  of  opinion  the  verdict  of  the  jury  cannot 
be  sustained. 

After  disclaiming  to  hold  under  the  landlord,  the  doctrine  is 
well  settled,  that  the  tenant  is  not  entitled  to  notice  to  quit; 
and  although  Austin  might  otherwise  have  been  considered  as 
holding  the  premises  for  the  year  in  which  the  application  was 
made  to  him  to  renew  the  lease,  his  having,  upon  the  applica- 
tion, disclaimed  to  hold  under  Bates,  and  refused  to  pay  rent, 
and  Bates  having  assented  thereto,  by  demanding  the  posses- 
sioD,  the  lease  must,  by  the  mutual  assent  of  the  parties^  be 
considered  as  having  expired,  and,  consequently,  Austin's  re- 
fusal thereafter  to  restore  the  possession,  must  be  considered  a 
forcible  detainer,  for  which  Bates  is  entitled  to  restitution. 

The  verdict  of  the  judge,  therefore,  in  favor  of  Austin,  should 
have  been  set  aside,  and  a  new  trial  awarded.  The  judgment 
must,  consequently,  be  reversed,  with  cost,  and  the  cause  re- 
manded, and  furttier  proceedings  had,  not  inconsistent  with 
this  opinion. 

In  Fortier  v.  Balcmee,  6  Gilm.  41,  it  was  held  that  a  tenant  for  jean,  who, 
before  the  end  of  his  teiin,  disowned  his  Isndlord's  title,  and  attorned  to 
another,  thereby  put  an  end  to  his  lease.  Tnunbnll,  J.,  delivering  tht 
opinion  of  the  court,  said:  "  Notwithstanding  Blomb  had  a  lease  for  a  term 
not  then  expired,  the  moment  he  disclaimed  to  hold  under  the  lease,  and  set 
np  title  to  the  premises,  his  possession  became  adverse  to  his  landlord,  and 
it  would  be  strange,  if,  while  his  title  was  maturing  by  adverse  possesion, 
he  could  claim  the  protection  of  the  lease  to  prevent  his  being  turned  out. 
<A  tenant  disclaiming  his  landlord's  title,  is  not  entitled  to  notice  to  quit;  but 
is  liable  instantly  to  a  warrant  of  forcible  detainer:'  BcUet  v.  Justin,  2  A  K. 
Mar.  270.  Blumb,  in  setting  up  a  title  adverse  to  that  of  Balanoe,  by  bis 
own  act  terminated  the  lease,  and  put  an  end  to  the  time  for  wbioh  the 
prenuses  had  been  let,  just  as  effectually  as  if  the  full  term  of  mx  years  had 
expired." 


Chiles  v.  Coleman. 

[a  A.  E.  MAIMHATiT.,  296.] 

A  Debd  vboh  Hxzbs  Pubpostino  to  ComrsT  tbxol  IimEvr,  and  not 
a  particular  tract  of  land,  simply  puts  the  purchaser  in  their  place,  and 
if  they  could  not  recover  he  cannot. 

A  Valuable  Consideration  must  be  Expressed  in  a  deed  of  baigain  and 
sale,  and  its  adequacy  cannot  be  questioned  between  the  grantor  or  his 
heir  and  the  grantee,  but  only  by  creditors  or  purchasers. 
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Whsbb  a  CoKSiDKRATioir  IS  EXPRESSED  in  a  deed,  the  gnuitor  or  his  buo- 
ceason  in  interest  cannot  aver  or  prove  that  there  was  no  consideration, 
bat  they  may  show  that  the  consideration  was  vicious  and  illegal,  and 
to  rebnt  this  the  grantee  may  prove  a  l^gal  consideration  different  from 
that  expressed. 

A  BoKB  GiTEN  oir  A  Gamzko  CoNSiDEaATioy,  to  convey  land,  does  aot 
hind  the  obligor;  bnt  if  the  bond  be  assigned  to  a  bonajide  pnxohaser 
for  valne,  and  the  obligor  convey  to  him,  neither  he  nor  his  heirs  or 
representatives  can  afterwards  question  the  consideration,  where  the 
statute  against  gaming  vitiates  deeds  only  in  the  hands  of  the  winner. 

Appial  from  the  cirouit  court.    The  opinion  states  the  case. 

BiJbb,  for  the  appellant. 

CriUenden,  for  the  appellee. 

« 

By  Court,  Botlb,  C.  J.  This  was  an  action  of  ejectment. 
On  the  trial,  the  lessor  of  the  plaintiff  produced  in  endence  a 
patent  from  the  commonwealth  to  William  Hays,  for  a  pre* 
emption  of  one  thousand  acres,  bearing  date  the  tenth  of  Janu* 
aiy,  1786,  and  a  deed  of  conveyance  from  the  heirs  of  William 
Hays  to  himself,  bearing  date  the  eighth  day  of  January,  1817, 
and  purporting  to  convey  "all  the  right,  title,  interest,  and 
claim  which  they  have  In  law  or  equity,  in  and  to  all  the  lands 
situated  and  being  in  Kentucky,  which  they  may  be  entitled  to 
as  heirs  of  William  Hays,  deceased." 

He  proved  the  death  of  Hays,  the  boundary  of  the  tract  of 
land,  and  that  the  defendants  were  in  possession.  The  defend- 
ants, on  their  part,  produced  a  deed  from  Hays  to  James  Cal- 
loway for  the  same  tract  of  land,  expressing  to  be  made  for  the 
consideration  of  five  shillings,  and  bearing  date  the  sixth  of 
March,  1788;  and  they  proved  by  Caleb  Calloway  that  in  1781 
or  1782,  a  certain  Thomas  Brooks  proposed  to  sell  him  a  bond 
which  he  held  on  Hays,  for  the  conveyance  of  the  tract  afore- 
said; and  that  before  he  would  make  the  contract  with  Brooks, 
he  went  to  Hays  who  informed  him  that  there  was  no  objection 
to  the  bond,  and  that  he  would  make  a  deed  to  any  one  who 
would  bring  the  bond  to  him;  that  he  afterwards  made  a  ver- 
bal contract  with  Brooks,  and  paid  him  a  negro  man  for  the 
bond,  and  received  it  without  an  assignment,  Brooks  refusing 
to  assign  it;  that  subsequently  thereto,  he  sold  the  land  to 
James  Calloway  for  about  the  same  amount  which  he  had  given 
for  it;  and  being  authorized  by  James  Calloway  to  do  so,  he 
procured  a  conveyance  to  him  from  Hays,  to  whom  he  delivered 
the  bond  for  a  conveyance  to  Brooks. 

The  lessor  of  the  plaintiff  then  proved  by  a  witness  that  in 
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the  year  1780  or  1781  Hays  and  one  Hoy  made  a  horse-race,  on 
-which  Hays  bet  with  Hoy  the  one  half  of  his,  Hays's,  pre-emp« 
tion;  that  the  race  was  ran  at  Boonsborough,  and  was  won  by 
Hoy.  The  witness  did  not  know  that  Hays  had  given  his  bond 
to  any  person  for  one  half  of  the  preemption  thus  lost,  but  he 
knew  that  it  was  his  mode  of  transacting  business  of  that  sort, 
to  have  the  bonds  drawn  and  staked;  but  whether  it  was  so 
drawn  in  this  case  he  did  not  know,  nor  did  he  know  that 
Brooks  had  anything  to  do  with  the  race,  or  that  he  was  any 
way  concerned;  nor  did  he  know  anything  of  Hays's  losing,  or 
of  Hoy's  winning  the  other  half  of  the  pre-emption.  The 
lessor  of  the  plaintiff  also  proved,  by  another  witness  that  he 
was  well  acquainted  with  Hays,  and  Hoy  and  Brooks;  that 
they  were  in  the  habit  of  racing  at  Boonsborough  in  the  years 
1781  and  1782,  and  connected  in  that  kind  of  business;  that  he 
lived  in  the  same  station  with  Hoy  and  Brooks,  and  heard  that 
a  race  had  been  run  between  Hoy  and  Hays,  in  which  Hoy  won 
of  Hays  his  pre-emption  of  one  thousand  acres.  He  also  fre- 
quently heard  that  it  had  been  so  arranged  between  the  parties 
that  the  statute  against  gaming  would  be  defeated  of  its  opera- 
tion. Of  these  facts  he  had  no  knowledge,  except  by  report 
from  others,  but  thinks  he  heard  the  same  from  the  parties. 
He  knew  nothing  of  any  bond  from  Hays  to  Brooks,  or  of  any 
bond  being  executed  for  the  land  lost  as  aforesaid. 

On  this  evidence  the  counsel  for  the  lessor  of  the  plaintiff 
moved  the  court  to  instruct  the  jury  that  if  they  should  be  of 
opinion  that  no  consideration  was  paid  to  Hays,  that  the  deed 
from  him  to  Calloway  passed  no  title;  or  that  if  they  should 
find  that  the  deed  was  executed  by  Hays  in  consideration  of  a 
gaming  transaction,  or  horse-race,  that  it  was  void.  The  court 
refused  to  give  the  instructions  as  asked  for,  but  instructed  the 
jury  that  if  James  Calloway,  under  whom  the  defendants  claim, 
was  a  purchaser  for  a  good  and  valuable  consideration,  the  law 
would  support  such  purchase,  although  the  consideration  might 
not  have  passed  to  Hays  from  Calloway,  provided  that  Callo- 
way purchased  without  any  participation  in,  or  knowledge  of, 
the  unlawful  gaming  between  Hays  and  Hoy,  and  that  if  Callo- 
way was  an  innocent  purchaser  for  a  valuable  consideration,  his 
purchase  was  in  law  protected  from  the  operation  of  the  stiitute 
against  gaming.  And  furthermore  instructed  the  jury,  if  they 
should  believe  from  the  evidence  that  Caleb  Calloway  was  in- 
duced to  purchase  the  bond  for  the  land  in  contest,  of  Brooks, 
by  the  assurance  of  Hays  that  it  was  good,  it  was  a  sufficient 
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consideration  to  support  the  deed  from  Hays  to  James  Callo- 
way, provided  Caleb  Calloway  was  ignorant  of  the  illegal  con- 
sideration. To  the  opinion  of  the  circuit  court  the  lessor  of 
the  plaintiff  excepted,  and  a  verdict  and  judgment  having  been 
rendered  against  him,  he  has  appealed  to  this  court. 

The  main  question  presented  by  the  record  is,  whether  the 
deed  from  Hays  to  Calloway  is  valid  or  not?  The  validity  of 
the  deed  is  attempted  to  be  impeached  by  the  instructions 
asked  for  on  the  part  of  the  lessor  of  the  plaintiff,  on  the 
ground  either  that  there  was  no  consideration  paid  to  Hays,  or 
that  the  consideration  was  a  gaming  one.  In  revising  the  de- 
oinon  of  the  circuit  court  upon  these  points,  it  is  proper  to 
premise  that  as  the  deed  from  the  heirs  of  Hays  to  the  lessor 
of  the  plaintiff  purports  to  convey  to  him  not  the  specific  tract ' 
of  land  in  controversy,  but  only  their  right  to  such  lands  as 
they  were  entiUed  to  as  heirs,  it  is  obvious  that  he  cannot 
occupy  a  more  favorable  attitude  in  this  contest  than  they 
themselves  would  have  done  had  they  been  seeking  to  recover 
the  land  in  their  own  names;  and  of  course,  if  the  deed  from 
Hays  to  Calloway  is  valid,  as  against  them,  it  must  be  equally 
so  against  the  lessor  of  the  plaintiff. 

To  the  efficacy  of  a  deed  of  bargain  and  sale  a  valuable  con- 
sideration is  no  doubt  indispensable,  for  a  sale  ex  vi  termini  im- 
plies a  recompense  or  consideration.  But  it  is  only  as  against 
creditors  and  purchasers  that  an  adequate  consideration  is  nec- 
essary. As  against  the  bargainor  and  his  heirs,  or  those  who 
represent  their  rights  only,  the  question  of  consideration  is  im- 
material. The  consideration,  therefore,  expressed  to  be  re- 
ceived by  Hays  in  the  deed  from  him  to  Calloway,  is,  notwith- 
standing its  apparent  inadequacy,  sufficient  to  render  the  deed 
operative  as  against  the  bargainor  and  his  heirs.  And  where 
a  deed  thus  expresses  a  sufficient  consideration  upon  which  it 
purports  to  have  been  made,  an  averment  or  proof  that  there 
was  no  consideration,  is  immaterial:  Shep.  Touchstone,  222; 
1  Bac.  Abr.  tit.  Bargain  and  Sale,  letter  D.  The  instruction  to 
the  jury,  therefore,  that  if  they  should  be  of  opinion  that  no 
consideration  was  paid  to  Hays,  the  deed  from  him  to  Calloway 
passed  no  title,  being  asked  for  on  the  predication  of  a  fact 
which  could  not  be  averred  or  proved,  was  correctly  refused  by 
the  circuit  court. 

But,  notwithstanding,  it  was  inadmissible  to  aver  or  to  prove^ 
that  there  was  no  consideration  for  the  deed,  it  was  competent 
lor  the  lessor  of  the  plaintiff  to  show  that  the  consideration  was 
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vicious  or  illegal,  for  otherwise  the  policy  of  the  law  in  making 
a  deed  foun4ed  on  such  illegal  consideration^  Toid,  would,  by 
the  parties  expressing  on  the  face  of  the  deed  a  legal  consider- 
ation, be  defeated.  If  however ,  it  was  competent  for  the  lessor 
of  the  plaintiff  to  show  by  evidence  dehors  the  deed,  that  the 
consideration  was  illegal,  it  was  equally  competent  for  the  de- 
fendant to  repeal  such  evidence  by  proof  of  a  legal  considera- 
tion, although  different  from  that  expressed  in  the  deed.  We 
are  then  led  to  inquire  whether  the  circuit  court  erred  in  its  de* 
cision  upon  the  effect  which  the  gaming  consideration  of  the 
bond  given  by  Hays  to  Brooks  ought  to  have  in  relation  to  the 
deed  made  by  Hays  to  Calloway.  The  bond,  on  the  supposi- 
tion of  its  being  founded  on  a  gaming  consideration,  was  no 
doubt,  void,  but  Hays  was  under  no  legal  obligation  to  comply 
ynih  it;  but  as  Calloway  was  ignorant  of  the  illegal  considera- 
tion of  the  bond,  and  paid  to  Brooks  a  valuable  consideration 
for  it,  the  deed  made  to  him  cannot  be  affected  by  the  illegality 
of  the  consideration  of  the  bond.  As  between  Calloway  and 
Hays  there  was  nothing  illegal,  and  the  true  consideration  of 
the  deed  is,  not  what  Hays  received,  but  what  was  paid  by  Cal- 
loway. Such  would  indisputably  haye  been  the  case  if  the 
bond  to  Brooks  had  never  existed,  and  Hays  had  conveyed  to 
Calloway  for  the  sum  paid  by  the  latter  to  Brooks,  and  we  can- 
not perceive  how  the  existence  of  the  bond,  which  in  law  was  a 
mere  nullity,  can  change  the  case.  A  bond  given  to  the  lender 
by  the  borrower  of  money  upon  usurious  interest,  is  void;  but 
if  it  be  given  by  the  borrower  to  a  person  not  privy  to  the 
usurious  agreement,  and  to  whom  the  lender  is  justly  indebted 
so  much  money,  it  cannot  be  avoided  by  the  usuiy:  Cro.  Jac. 
32.  So  a  bond  given  by  the  loser  to  the  vrinner  for  the  pay- 
ment of  money  won  at  play,  is  void  by  the  statute  against  gam- 
ing; but  if  the  bond  be  given  to  a  person  to  whom  the  winner 
is  justly  indebted  in  the  same  amount,  and  who  is  not  privy  to 
the  money  being  won  at  play,  it  is  held  not  to  come  within  the 
statute:  8  Bac.  Abr.,  title.  Gaming,  letter  B.;  2  Mod.  279. 

In  these  cases,  the  consideration  of  the  bond  executed  by  the 
borrower  or  loser,  is  the  money  justly  due  to  the  obligee,  and 
not  the  money  borrowed  or  lost,  and  in  this  respect  it  is  impoe- 
sible  to  distinguish,  in  principle,  these  cases  from  the  one  be- 
fore the  court. 

The  statute  of  Virginia  against  gaming,  which  was  the  only 
law  in  force  at  the  date  of  the  deed  in  question,  in  this  case  ii 
manifestly  based  upon  the  same  principle.    For  although  tha 
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statute  makes  yoid  conyeyances,  etc. ,  to  satisfy  or  secure  money 
or  other  thing  won,  etc.,  whereof  money  or  anything  won;  etc.» 
is  a  part  or  all  of  the  considerations^  and  declares  that  such 
conveyances,  etc.,  shall  inure  to  the  use  of  the  heirs  of  the 
seller,  yet  according  to  the  language  of  the  statute  it  applies 
only  to  such  conveyances  as  are  made  "to  any  person,  or  for 
his  to  use,  to  satisfy  or  secure  money  or  other  thing,  by  him  won 
of,  or  lent,  or  advanced  to  the  seller,  etc.,  or  whereof  money  or 
other  thing  so  won,  or  lent,  or  advanced,  shall  be  part  or  all  of 
the  consideration-money." 

Now  it  is  evident  that  the  conveyance  in  question  in  this  case 
was  not  made  to  any  person,  or  for  his  use,  to  satisfy  or  secure 
money,  or  other  thing,  by  him  won,  etc.,  and  that  the  consider- 
ation of  the  conveyance  was  neither  in  whole  nor  in  part  money 
so  won,  etc.;  that  is,  money  won,  etc.,  by  him  to  whom  the 
conveyance  was  made.  According  to  the  plain  import  of  the 
statute  against  gaming,  therefore,  the  heirs  of  Hays  could  not 
recover  against  the  deed  made  to  Calloway,  and,  of  course,  of 
the  lessor  of  the  plaintiff  only,  who  claims  under  the  heirs,  and 
to  the  extent  of  their  right,  cannot  recover.  The  case  of  Beed 
V.  Earrod*B  Heirs,  Pr.  Dec.  290,  is  veiy  similar  in  its  prominent 
features  to  this;  and  in  that  case  the  court  gave  the  same  con« 
struction  to  the  statute  which  we  have  done  in  this. 

There  was,  therefore,  no  error  in  the  refusal  of  the  court  to 
give  the  instructions  asked  for  by  the  lessor  of  the  plaintiff,  nor 
in  the  instructions  the  court  gave  to  the  jury. 

The  judgment  must  be  afSbrmed,  with  costs. 

CSoKTaADiOTiNO  BsoTTAL  OF  GoNSiDXBATioN. — On  this  tabject,  Bee  &• 
note  to  Schemerhom  v.  Vanderheyden,  3  Am.  Deo.  300.  See,  also,  0*NeaU 
V.  Lodge^  1  Id.  377;  Duval  v.  Bibh,  4  Id.  506;  Sneed  v.  Hooper,  5  Id.  691; 
Harvey  v.  Alexander,  10  Id.  519;  Bowen  v.  Bell,  11  Id.  286. 

GAMDfO  CovTRAXjrs. — See  on  this  Bubject,  Down»  v.  Quarlea,  ante,  337> 
andnote. 


Bregkenridqe  V.  Brooks. 

19  A.  K.  Kabshall,  385.] 

BsooMVETAKOB  BT  MoBTQAOEE— Squiit  JxTBiSDiOTioiT.— Where  land  hat 
been  conveyed  to  Becnre  a  loan  and  a  bond  taken  to  reoonvey,  equity  akrne 
can  compel  a  reconveyance  after  payment  of  the  loan,  and  the  power  to 
adjust  the  acooanta  is  incident  to  the  jurisdiction. 

JuBiSDicnoN  IK  Matters  of  Aooount  is  concurrent  in  courts  of  law  and 

equity,  but  after  a  settlement  by  the  parties  without  error  or  fraud,  and 

a  balance  struck,  equity  has  no  jurisdiction. 
Ah.  Dsg.  Vol.  Zn— 26 
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A  MoBXOAon  18  voT  Brtitlxd  to  Compxnsatiov,  for  manaiging  the  mMm 

himielf ,  beyond  interest  on  the  money  loaned. 
OoKFOUVB  TsTasREBTf  thoQgh  not  forbidden  by  the  etatate  against  nsory,  ia 

iniqnitonsy  and  equity  will  not  enforce  its  payment  eren  wbere  there  ia 

an  agreement  to  pay  it. 
IiiTsassT  TJPOir  BxHT  IK  ARWCAitfi  wiU  not  be  allowed,  beoaose  it  is  in  tha 

nature  of  oompoond  interest^  rent  being  merely  oompensation  for  the  nsa 

of  land. 
A  MoBTQAon  IN  P06SBSSIOK  IS  LiABLB  lOB  Bemtb  rsoeiTed,  bat  not  for 

interest  thereon  since  he  receives  no  oompensation  for  his  services;  tha 

interest  will  be  set  off  against  his  services. 

Obo88-afpbal  from  the  oironit  court.    The  opinion  states  th» 


CriUenden,  for  Breckenridge. 
Pope,  contra. 

By  Ooiirt,  Botlb,  C.  J.  On  the  ninth  of  NoTember,  1799^ 
Breckenridge  paid  for  Brooks  the  sum  of  four  thousand  one 
hundred  and  twenty-seven  dollars  and  ninety  cents;  and,  to 
secure  Breckenridge,  Brooks  conyeyed  to  him,  by  an  absolute 
deed,  his  Manslick  estate,  but  took  from  Breckenridge  a  bond 
for  the  reconveyance  thereof,  upon  Brooks  refunding  to  Bieck* 
enridge  the  aforesaid  sum,  and  other  moneys  which  Brecken* 
ridge  might  thereafter  advance  for  Brooks.  Not  long  after- 
wards, Breckenridge,  in  virtue  of  a  parol  agreement  with  Brooka 
to  that  effect,  took  the  estate  into  his  possession  and  manage- 
ment, and  for  many  years  continued  to  receive  the  rents  and 
profits,  during  which  time  he  advanced,  as  occasion  required, 
sundry  considerable  sums  of  money  and  property  to  Brooks,  and 
to  others  for  his  benefit. 

At  length  the  parties  having  become  desirous  of  dosing  the 
business,  on  the  twenty-sixth  of  November,  1811,  entered  into 
a  writing,  signed  by  both  of  them,  in  which  they  recite,  in  sub- 
stance, that,  by  the  terms  of  the  original  contract,  the  legal 
interest  on  all  the  sums  advanced  by  Breckenridge  for  Brooks 
was  to  have  been  paid  annually  or  a  bond  given  therefor;  but  it 
being  inconvenient  for  Brooks  to  pay  the  interest  or  principal 
when  it  became  due,  Breckenridge  had  postponed  the  collection 
of  the  same  in  consideration  of  Brooks's  verbal  promise  to  pay  an 
interest  of  twelve  and  a  half  per  centum  per  annum,  in  the 
same  manner  that  the  legal  interest  was  to  have  been  paid,  that 
is,  at  the  end  of  each  year,  the  amount  ot  interest,  if  not  paid 
as  it  became  due,  was  to  become  so  much  principal;  they  then 
stipulated  that  they  will  settle  upon  the  principle  of  allowing 
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to  Breckenridge  compound  interest,  at  the  rate  of  twelve  and  a 
half  per  cent,  per  annum,  and  agree  that  two  annexed  lists,  the 
one  of  demand  of  Breckenridge  against  Brooks  and  the  other 
of  credits  or  demands  to  which  Brooks  was  entitled,  should  be 
credited  on  the  settlement,  and  that  errors  or  omissions  on 
either  side  should  be  adjusted. 

Brooks  refused  afterwards  to  close  the  settlement  upon  these 
principles,  and  filed  this  bill  in  chancery,  alleging  that  there 
was  an  usurious  interest  reserved  to  Breckenridge  by  the  orig- 
inal contract  of  1799,  as  well  as  by  that  of  1811,  and  prays 
that  the  accounts  may  be  settled  without  allowing  to  Brecken- 
ridge interest  on  the  advances  made  by  him,  and  for  general 
relief.  By  an  amended  bill  he  alleges  that  in  the  lists  of  debits 
and  credits  recognized  by  the  contracts  of  1811  there  are  er- 
rors and  omissions  to  his  prejudice,  a  specification  of  which  he 
subjoins  in  the  bill.  Breckenridge,  in  his  answer,  denies  that 
the  original  contract  reserved  to  him  an  usurious  interest,  or 
that  he  ever  lent  or  advanced  to  Brooks  any  money  for  more 
than  legal  interest;  and  he  calls  upon  Brooks  to  produce  the 
bond  he  gave  to  Brooks,  which  contains  the  terms  upon  which 
the  money  was  advanced.  He  alleges  that  the  surplus  above 
legal  interest,  which  Brooks  stipulated  in  the  contract  of  1811 
to  pay,  was  intended  as  a  compensation  for  his  services  in  the 
management  of  the  salt-works  belonging  to  the  mortgaged  es- 
tate. He  does  not  admit  that  there  are  any  errors  or  omis- 
sions in  the  lists  of  debits  and  credits  recognized  by  the  contract 
of  1811,  alieges  that  the  vouchers  by  which  those  lists  could 
be  verified  had  been  delivered  into  the  hands  of  Brooks,  and 
calls  upon  him  to  produce  them. 

The  circuit  court  appointed  a  commissioner  to  adjust  the 
accounts  and  report  the  result;  first  taking  the  lists  of  debts 
and  credits,  referred  to  in  the  contract  of  1811,  and  allowing 
Breckenridge  an  interest  of  twelve  and  a  half  per  cent,  per 
annum,  according  to  that  agreement;  secondly,  taking  the 
same  lists  of  debts  and  credits,  and  allowing  interests  to  Breck- 
enridge of  six  per  cent,  on  the  advances  made  by  him,  upon 
the  principle  of  the  act  of  assembly  of  1799;  and,  thirdly,  tak- 
ing the  same  lists  of  debts  and  credits  without  interest,  but 
with  such  omissions  and  surcharges  as  might  appear  to  be  sup- 
ported by  the  evidence  in  the  cause. 

The  commissioner  made  a  report  accordingly;  the  result  of 
which,  when  the  accounts  were  adjusted,  as  first  above  directed, 
left  a  balance  due  to  Breckenridge,  but  when  settled  in  eithf 
of  the  other  modes,  left  a  balance  in  favor  of  Brooks. 
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The  oirouit' court,  on  a  final  hearing,  decreed  Breckenridge 
to  pay  to  Brooks  the  balance  reported  in  his  faTor,  upon  the 
calculation  made  in  pursuance  of  the  second  mode  directed, 
together  with  the  amount  of  surcharges  and  omissions,  to  the 
prejudice  of  Brooks,  amounting  in  the  whole  to  the  sum  of 
twelve  thousand  five  hundred  and  seventy-seven  dollars  and 
ninety-five  cents.  From  that  decree  both  parties  have  ap- 
pealed to  this  court. 

Previous  to  an  examination  of  the  merits  of  this  case,  it  is 
necessary  to  notice  an  objection  taken  by  the  counsel  of  Breck- 
enridge to  the  jurisdiction  of  a  court  of  equity. 

It  is  urged  that  Brooks  had  an  adequate  remedy  at  law,  and 
that,  consequently,  there  was  no  cause  for  the  interposition  of 
a  court  of  equity.  It  is  a  sufficient  answer  to  this  objection, 
that  it  does  not  appear  that  Breckenridge  had  reconveyed  the 
mortgaged  estate.  The  first  is  not  alleged  by  either  party,  nor 
is  the  deed  of  reconveyance  exhibited;  and  it  cannot  be  pre- 
tended that  a  court  of  law  is  competent  to  compel  Breckenridge 
to  reconvey.  That  could  be  done  only  by  a  court  of  equity,  and 
the  power  to  adjust  the  accounts  and  to  decree  the  balance, 
must,  as  a  necessary  incident  or  accessory,  follow  the  jurisdic- 
tion to  compel  the  reconveyance,  according  to  the  maxim,  **  ac^ 
C€88orium  sequitur  suum  principale" 

But  admitting  the  reconveyance  to  have  been  made,  we  should, 
nevertheless,  be  of  opinion  that  a  court  of  equity  might  enter- 
tain jurisdiction  of  the  case.  What  remedy  at  law  could  Brooks 
have  had  ?  He  could  have  had  none  upon  the  bond  for  a  recon- 
veyance, for  that  did  not  contemplate  the  receipt  of  the  rents 
and  profits  of  the  mortgaged  estate  by  Breckenridge,  and  the 
only  covenant  it  contained  on  his  part  was  to  reconvey.  Upon 
the  supposition,  therefore,  of  a  reconveyance  having  been  made, 
he  had  performed  his  covenant.  Nor  could  Brooks  have  had  a 
remedy  at  law  upon  the  contract  of  1811,  commensurate  with 
the  object  of  the  bill  in  this  cause;  for  had  he  sought  a  remedy 
by  a  suit  at  law  upon  that  contract,  he  must  thereby  have 
affirmed  it;  whereas  the  object  of  the  present  suit  is  not  only 
to  obtain  a  correction  of  the  details,  but  to  avoid  the  principles 
of  adjustment  recognized  by  that  contract.  The  bill  is,  indeed, 
predicated  upon  the  idea  that  the  contract  of  1811  is  not  oblig- 
atory upon  Brooks,  on  the  ground  of  its  being  usurious;  and 
assuming  that  to  be  the  case,  there  is  no  doubt  that  he  might 
maintain  an  action  of  account  or  of  assumpsit  for  the  rents  and 
profits;  but  it  is  equally  clear  that  a  bill  in  chancery  will  also 
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He  to  compel  Breckenridge  to  account  for  the  rents  and  profits; 
for  it  is  incontrovertibly  settled  that  a  court  of  equity  has  a 
concurrent  jurisdiction  with  a  court  of  law  in  matters  of  ac- 
count. But  if  we  suppose  the  contract  of  1811  to  be  obligatory 
upon  the  parties,  stall  we  could  not  admit  that  it  would  preclude 
the  filing  of  a  bill  for  the  adjustment  of  the  accounts.  It  is 
true,  where  parties  have  settled  their  accounts  and  struck  the 
balance,  that  unless  there  were  fraud  or  error  in  the  settlement^ 
a  bill  for  an  account  will  not  lie;  and  to  such  a  bill  a  plea  of 
stated  account  is  held  to  be  a  good  bar.  But  a  plea  of  that  sort, 
to  be  sufficient,  must  set  forth  the  balance:  2  Atk.  879;  and  it 
must  aver  that  the  stated  account  is  just  and  true:  8  Id.  70; 
Mitford's  Pleadings,  208;  but  in  this  case  there  was  in  fact  no 
settlement  of  the  accounts,  nor  balance  struck,  by  the  contract 
of  1811.  It  only  purports  to  ascertain  the  principles,  and  to 
recognize  the  data  upon  which  a  future  settlement  was  to  have 
been  made.  In  whatever  point  of  view,  therefore,  the  case  is 
considered,  it  is  manifestly  a  proper  one  for  the  jurisdiction  of 
a  court  of  equity. 

On  the  merits  of  the  case,  it  is  contended  on  the  part  of 
Breckenridge,  that  he  is  entitled,  in  the  adjustment  of  the  ac- 
counts, to  an  interest  of  twelve  and  a  half  per  cent,  per  annum 
upon  the  sums  advanced  by  him,  according  to  the  principles  of 
the  contract  of  1811,  while,  on  the  part  of  Brooks,  it  is  urged 
that  Breckenridge  is  entitled  to  his  principal  only,  without  in* 
terest. 

It  cannot  be  pretended  that  Breckenridge  is  entitled  to  the 
twelve  and  a  half  per  cent,  merely  for  the  loan  or  forbearance 
of  the  sums  advanced  by  him,  for  that  would  be  directly  repug- 
nant to  the  statute  against  usury.  His  claim  is  placed  by  his 
answer,  and  was  attempted,  in  the  argument,  to  be  maintained 
only  upon  the  ground  that  the  surplus  above  legal  interest 
was  a  compensation  for  his  services  in  the  management  of  the 
mortgaged  estate.  There  is  in  the  cause  some  parol  proof  of 
the  declaration  of  Brooks  that  was  to  allow  Breckenridge  twelve 
and  a  half  per  cent,  for  interest,  and  his  services.  But  the  con- 
tract of  1811,  which  is  more  to  be  relied  on,  affords  no  color  of 
support  to  the  claim  on  that  ground;  on  the  contrary,  the  con- 
tract plainly  imports  that  the  agreement  on  the  part  of  Brooks 
to  give  the  surplus  per  cent,  was  founded  exclusively  upon  the 
forbearance,  or  the  postponement  of  the  collection  by  Brecken- 
ridge, of  the  principal  and  interest  of  the  sums  advanced  by 
when  they  became  due.    But  the  doctrine  is  inoontro- 
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Tertibly  settled,  that  where  a  mortgagee  or  other  trustee  man- 
fLges  the  estate  himself  there  is  no  allowance  to  be  made  for  his 
trouble,  and  although  there  be  an  agreement  to  that  purpoae, 
jet  a  court  of  chancery  will  not  carry  it  into  e£Fect,  for  equity 
^ill  not  allow  to  the  mortgagee  any  more  than  his  principal  and 
interest:  Powel  on  Mortgages,  1027;  1  Yer.  816;  3  Atk.  518;  2 
Id.  120. 

By  the  original  agreement,  as  recited  in  the  contract  of  1811, 
Breckenridge  reserved  to  himself  compound  legal  interest  upon 
the  money  advanced  by  him;  and  that  is  clearly  not  forbidden 
by  the  statute  against  usury,  but  it  is  held  to  be  iniquitous  and 
oppressive,  and  a  court  of  equity  will  not  enforce  an  agreement 
of  that  sort:  6  Salk.  449;  2  Atk.  330.  It  is  evident,  therefore, 
that  Breckenridge  can  only  be  entitled  to  simple  interest  at  the 
orate  of  six  per  cent,  per  annum  upon  the  sum  advanced  by  him. 
.He  would,  indeed,  only  be  entitled  to  his  principal  without 
interest,  if,  as  Brooks  alleges,  the  original  contract,  in  pursu- 
ance of  which  the  advances  were  made  by  Breckenridge,  had 
reserved  the  usurious  interest  of  twelve  and  a  half  per  cent. 
But  that  does  not  appear  to  be  the  case,  and  the  subsequent 
agreement  for  the  payment  of  such  usurious  interest  cannot 
affect  the  validity  of  the  original  contract,  nor  destroy  Brecken- 
xidge's  claim  to  the  interest  of  six  per  cent,  reserved  thereby. 

The  circuit  court,  therefore,  did  right  in  allowing  to  Breck- 
'enridge,  in  the  adjustment  of  the  accounts,  simple  legal  interest 
and  no  more.  And  we  perceive  no  error  in  that  court  decree- 
ing to  Brooks  the  amount  of  the  errors  and  omissions  to  his 
prejudice,  in  the  list  of  debits  and  credits  recognized  by  the 
parties  in  the  contract  of  1811. 

Decree  affirmed  with  damages,  each  party  paying  the  costs 
ot  the  appeals  taken  by  him. 

OwauBT,  J.,  absent. 

A  rehearing  having  been  granted,  the  cause  waa  reargued  at 
Bpring  term,  1820,  and  the  foUovnng  opinion  delivered  June  6, 
1820: 

By  Ck>urt,  Botle,  C.  J.  In  the  former  argument  of  this  case, 
nothing  was  said  in  relation  to  Breckenridge's  liability  to 
Brooks  for  interest  upon  the  rents  and  profits  received  by  him, 
while  in  possession  of  the  mortgaged  premises,  and  the  subject 
leaving  wholly  escaped  the  attention  of  the  court  in  forming  the 
opinion  then  delivered,  a  rehearing  was,  at  the  instance  of 
Breckenridge's  counsel,  granted  upon  this  branch  of  the  case. 
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It  becomes  necessaxy,  therefore,  dow  to  decide  how  far  the  de- 
<sree  of  the  circuit  court,  compelling  Breckenridge  to  pay  inter- 
ent  upon  the  rents  received  by  him,  is  correct. 

Whether  we  consider  this  point  with  reference  to  general 
principles,  or  to  adjudicated  cases,  the  conclusion  is  equally 
olear,  that  Breckenridge  ought  not  to  be  compelled  to  pay  in« 
terest. 

In  the  former  opinion,  delivered  in  this  case,  we  have  seen  that 
interest  upon  interest  will  not  be  decreed,  although  the  parties 
may  have  made  an  engagement  to  that  e£Fect,  because  it  is  unjust 
and  unconscientious;  and  the  same  principle  must  equally  forbid 
the  allowance  of  interest  upon  rents  and  profits,  for  rent  is  noth- 
ing but  a  return  or  remuneration  for  the  use  of  real  estate,  as 
interest  is  for  the  use  of  money,  and  it  must  be  as  unjust  to  allow 
interest  upon  the  remuneration  in  the  former  case,  as  it  is  to 
allow  it  upon  the  latter.  In  analogy  to  general  principles, 
therefore,  there  can  be  no  doubt  that  interest  upon  rents  ought 
not  to  be  allowed,  and,  if  possible,  there  is  still  less  room  for 
doubt  upon  this  point  upon  the  score  of  authority.  It  is  set- 
tled that  a  general  interest  will  not  be  allowed  upon  the  arrears 
of  annuity:  2  Fonb.  424,  note  d.  and  the  cases  there  cited; 
and  with  respect  to  rents,  it  has  been  held  that  eyen  in  an  ac- 
tion of  debt  upon  a  lease  where  the  rent  was  not  secured  by 
penalty,  it  was  erroneous  for  the  judge  to  give  interest  by  way 
of  damages:  Cook  v.  Wise  and  NeimUon,  3  Wilson;  8  Hen.  and 
M,  483.  And  if,  in  such  a  case,  where  the  amount  to  be  paid 
is  fixed  by  the  express  agreement  of  the  parties,  the  law  will 
not  allow  interest,  much  more  will  equity,  which  follows  the 
law,  not  allow  interest  upon  rents  in  a  case  like  the  present, 
where  the  amount  to  be  paid,  is  not  ascertained  by  the  agree- 
ment of  the  parties.  It  is,  accordingly,  emphatically  said  by 
the  chancellor,  in  the  case  of  Ferries  v.  Ferries,  Talbot's  cases, 
2,  3,  that  interest  upon  the  rents  and  profits  of  an  estate,  was 
never  decreed,  the  sum  being  entirely  uncertain.  We  will  not 
«ay  there  may  not  be  special  circumstances  which  would  justify 
allowing  interest  upon  rents  received  by  a  mortgagee,  but  so 
far  are  the  circumstances  of  this  case  from  sanctioning  the 
<slaim  to  interest,  that  they  strongly  forbid  it.  The  proof  in 
the  case  shows  that  Breckenridge  managed  the  estate  with  great 
care  and  labor,  and  much  to  the  advantage  of  Brooks,  yet  we 
have  seen  in  the  former  opinion,  that,  upon  general  principles, 
Breckenridge  could  not  be  allowed  any  compensation  for  his 
eervices;  but  notwithstanding  he  could  not  be  allowed  any  com* 
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penBaiion  for  his  services,  his  claim  may  be  used  to  repel  the 
claim  of  Brooks  for  interest  upon  the  rents  and  profits,  for  it 
cannot  be  in  itself  less  just  than  that  of  Brooks,  and  the  latter 
is  equally  forbidden  to  be  allowed  upon  general  principles. 

The  argument  that  because  Breckenridge  received  interest 
upon  the  money  advanced  by  him  for  Brooks,  the  latter  ought 
to  be  entitled  to  interest  upon  the  rents  received  by  Brecken- 
ridge, is  certainly  not  well  founded.  The  two  claims  do  not 
stand  upon  the  same  footing. 

The  money  advanced  by  Breckenridge  for  Brooks  vras  in  dis- 
charge of  debts  which,  in  general,  bore  interest,  and  besidea 
there  was  an  express  agreement  on  the  part  of  Brooks  to  pay 
interest  on  the  sums  advanced  by  Breckenridge;  whereas  there 
was  no  such  agreement  on  the  part  of  Breckenridge  to  pay  in- 
terest on  the  rents  received  by  him. 

Some  of  the  money  advanced  by  Breckenridge  for  Brooks 
was,  no  doubt,  that  which  he  had  received  for  rents,  after  he 
had  obtained  possession  of  the  mortgaged  premises.  But  as 
Brooks  was  allowed  a  credit  for  the  rents  as  they  were  received, 
upon  the  original  debt  due  from  him  to  Breckenridge,  which 
bore  interest,  he  can  have  no  cause  to  complain  on  that  ground. 
In  fact,  until  the  extinguishment  of  the  debt  due  to  Brecken- 
ridge, the  controversy  about  the  interest  upon  the  rents  could 
not  arise,  and  it  is  evident  from  what  has  been  already  said, 
that  on  the  rents  afterwards  accruing,  Brooks's  claim  to  interest 
cannot  be  sustained. 

The  former  decree  of  this  court,  therefore,  affirming  the  de- 
cree of  the  circuit  court  must  be  set  aside,  and  the  decree  of 
that  court  must  be  reversed,  and  the  cause  remanded,  that  an 
account  may  be  therein  taken  and  a  final  decree  entered,  not 
inconsistent  with  this  and  the  former  opinion  of  this  court. 
Brooks  must  pay  the  costs  in  both  appeals. 


Intebbst  oir  Rent  nr  Ahbtcar. — It  is  now  provided  by  stetate  in  Ken- 
tacky,  that  "  rent,  after  it  is  due,  shall  cany  interest  like  other  liabilitiM 
originating  in  contract:"  2  Stanton's  Bev.  St.  92,  ch.  56,  art  2,  see  3. 

Ck)HPouin>  Interest  is  not  Allowable,  in  general,  except  npon  a  set- 
tlement of  accoonts  between  the  parties  after  interest  has  become  due,  or 
upon  an  agreement  for  that  purpose  subsequent  to  the  original  contract^  or 
upon  a  master's  report  in  chancery,  after  confirmation,  in  which  the  amount 
of  principal  and  interest  has  been  computed:  ConneetiaUv*  Jaekaon^  7  Am. 
Dec  471;  Van  BenaehooUnv,  Latnon,  10  Id,  233.  But  eee  OiMs  ▼.  C%ift><m» 
10  Id.  560;  and  on  the  subject  of  interest  generally,  see  the  note  to  SeUeck  t. 
French,  6  Am.  Dec.  188. 
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Calloway  v.  Middleton. 

[2  ▲.  X.  ICabskall,  873.] 

All  who  Bxpxat  a  Slaitdxb  abe  Bxsfonsibli  therefor,  and  general  reports 
previoiisly  in  circolation  to  the  same  effect  are  no  jiiBiification,  althongh 
they  are  admifliible  in  mitigation  of  damages  as  extenuating  malice. 

Appkal  from  the  circuit  court.    The  opinion  states  the  case. 

BM^  for  the  appellant. 

Crittenden,  for  the  appellee. 

By  Court,  Botlb,  C.  J.  This  was  an  action  faronght  by  l£id« 
dleton  and  wife  against  Calloway,  for  uttering  and  publishing 
slanderous  words,  importing  a  charge  that  Mrs.  Middleton  had, 
before  her  marriage,  had  a  mulatto  child.  Calloway  pleaded 
not  guilty,  and  justified,  on  the  ground  that  the  words  were 
true. 

On  the  trial  of  the  cause  the  plaintiffs  proTed  by  two  wit- 
nesses, that  Calloway  had  said  there  was  an  old  report  in  circu- 
lation in  the  neighborhood  when  he  came  there,  that  Mrs.  Mid- 
dleton had  had  a  mulatto  child  before  she  was  married,  and 
that  she  was  the  mother  of  Harry  Batcher's  wife,  who  is  alleged 
to  be  a  free  man  of  color,  and  his  wife  a  mulatto;  but  that  Cal- 
loway did  not  pretend  to  know  it,  or  speak  of  it  as  a  fact,  but 
as  a  report.  By  one  witness  the  plaintiflb  proved  that  Calloway 
said  he  had  some  reason  to  believe  that  Harzy  Butcher's  wife 
was  Mrs.  Middleton's  child,  and  gave  as  his  reason  for  so  say- 
ing, that  he  had  heard  it  from  Mrs.  Stuart,  and  other  respect- 
able persons  and  old  settlers.  By  another  witness,  the  plaintiff 
proved  that  Calloway,  the  fall  before  the  trial,  said  Middleton, 
the  plaintiff,  was  a  damned  rascal  and  had  sold  his  wife's  chil- 
dren; and  that  being  asked  by  the  witness  what  he  meant,  he 
turned  to  Harry  Butcher,  who  happened  to  be  present,  and 
asked  the  witness  if  he  knew  Butcher's  wife;  and  the  plaintiffs 
proved  by  one  or  two  witnesses  that  they  had  heard  Calloway 
call  Harry  Butcher,  Tom  Middleton's  son-in-law;  and  several  of 
the  witnesses,  on  cross-examination  stated,  that  the  report  that 
Mrs.  Middleton  was  the  mother  of  Harry  Butcher's  wife,  had 
prevailed  in  the  neighborhood  years  before  Calloway  came  to  it. 
After  the  plaintiffs  had  produced  the  foregoing  evidence  and 
proved  by  a  number  of  witnesses  Mrs.  Middleton's  general  good 
character,  and  the  improbability  of  her  being  the  mother  of 
Butcher's  wife,  from  her  age,  and  other  circumstances  of  the  lat- 
ter, Calloway  called  several  witnesses,  of  one  of  whom  he  inquired 
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whether  the  report  spoken  of  bj  him  was  not  generally  known 
and  spoken  of  in  the  neighborhood  a  number  of  years  ago,  and 
whether  such  report  was  not  in  cirouhition.  To  the  witnesses 
answering  these  interrogatories  the  plaintiffs  objected,  and  the 
court  sustained  the  objection,  and  excluded  all  evidence  of  such 
a  report.  The  defendant  then  offered  to  proTe  by  a  witness 
that  Mrs.  Middleton  was  generally  reputed  by  all  the  neighbors, 
fifteen  or  twenty  years  ago,  to  be  the  mother  of  Hany  Butcher's 
wife,  but  the  plaintiffs  objected  to  the  evidence  and  the  court 
sustained  the  objection. 

To  these  several  opinions  the  defendant,  Oalloway,  excepted, 
and  a  verdict  of  one  thousand  dollars  having  been  found  against 
him,  and  judgment  thereon  rendered,  he  has  appealed  to  this 
court. 

Whether  the  evidence  offered  by  the  defendant  and  excluded 
by  the  court,  was  admissible  or  not,  is  the  only  question  which 
need  be  decided. 

It  is  perfectly  dear  that  the  previous  existence  of  the  slan- 
derous report,  or  the  general  reputation  of  the  fact,  could  not 
amount  to  a  justification  of  the  defendant  in  reiterating  the 
charge;  for  every  one  who  gives  currency  to  a  slanderous  re- 
port becomes  responsible  for  its  truth,  and  most  certainly  neither 
general  report  nor  general  reputation  is  admissible  evidence  of 
the  truth  of  a  particular  fact.  But  malice  is  the  gist  of  the  ac- 
tion of  slander,  and  the  degree  of  responsibility  of  one  who 
publishes  slanderous  words  must  be  proportioned  to  the  malig- 
nity of  the  person  who  utters  a  slander,  though  not  evidence  of 
its  truth,  must  lessen  the  degree  of  his  responsibility;  and, 
most  indisputably,  one  who  only  gives  currency  to  a  report  al- 
ready in  existence,  cannot  be  guilty  of  the  same  degree  of  ma- 
lignity as  one  who  is  the  prime  author  or  original  fabricator  of 
the  slander. 

The  evidence,  therefore,  of  the  previous  existence  of  the 
slanderous  report  in  question,  in  this  case,  though  not  amount- 
ing  to  a  justification  of  the  defendant,  was  admissible  in  miti- 
gation of  damages. 

The  weight  of  such  evidence,  and  the  extent  to  which  it 
should  operate  to  mitigate  the  damages,  must  depend  upon 
the  circumstances  of  the  case,  and  on  matters  properly  and  ex- 
clusively belonging  to  the  jury  to  determine,  but  cannot  affect 
the  question  of  its  admissibility.  See  the  case  of  Kennedy  v. 
Oregory,  1  Binn.  85;  and  the  case  of  liforris  V.  Duane^  Id.  90;  in 
both  of  which  cases  a  similar  question  occurred,  and  was  de* 
cided  in  the  same  way. 
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The  judgment  most  be  reyersed,  with  coBts,  and  the  cause 
remanded,  that  a  new  trial  may  be  had,  not  inoonsiBtent  with 
the  foregoing  opinion. 

Admxbszbilitt  of  Gxnbral  Rjeforts. — ^It  WM  held  in  Alderman  ▼.  Frptehf 
11  Am.  Dea  114,  that  prior  reports  of  the  pUintifTs  guilt  of  the  orime^  im« 
puted  to  him  are  sot  admiosible  in  an  action  of  elander,  nnder  the  general 
ttsne,  in  mitigation  of  damages.    See  the  note  to  that  case. 


Trimble  v.  Goons. 

[a  A.  K.  ICabskau.,  87S.] 

Fabtnsr  Exjooutiho  Ssaued  Ivstbumbnt. — A  partner  has  no  power  te 
hmd  his  copartner  by  an  instniment  under  seslt  withoat  special  au- 
thority. 

AppBiii  from  the  cirouit  court.    The  opinion  statea  the  case. 

Bitib,  for  the  appellant. 

By  Court,  Mills,  J.  The  plaintiff  in  the  court  below,  now 
appellant,  declared  in  coTenant  against  John  Coons  and  Wil- 
liam Ellis,  only,  on  a  writing  signed  thus:  "  John  Coons  (seal), 
William  Ellis  and  Brothers  (seal)." 

The  defendant  Coons,  pleaded  in  abatement,  after  craying 
oyer  of  the  writing,  that,  "  at  the  time  of  making  the  several  sup- 
posed covenants  in  the  declarations  mentioned,  the  said  Coons 
was  a  partner  in  the  trade  of  salt-making  with  William  Ellis, 
Hezekiah  EUis,  Walter  Ellis,  and  Charles  Ellis,  who  are  yet 
living,  to  wit:  the  said  Walter  Ellis  and  Charles  Ellis,  in  Mont- 
gomery county  and  circuit,  William  Ellis,  in  Fayette  county, 
and  Hezekiah  Ellis,  out  of  this  commonwealth,  and  the  said 
several  covenants  in  the  declaration  alleged,  were  made  jointly 
by  the  defendant,  John  Coons  and  the  said  William  Ellis,  who 
covenanted  jointly  for  himself  and  brothers,  who  are  the  afore- 
mentioned parties." 

To  this  plea  the  plaintiff  demurred,  and  the  defendant  joined 
in  the  demurrer.  The  court  below  gave  judgment  against  the 
demurrant,  and  supported  the  plea,  from  which  decision  the 
plaintiff  appealed;  and  the  validity  of  the  plea  is  the  only  ques- 
tion involved  iu  the  assignment  of  error. 

It  is  a  well  settled  principle,  that  one  partner,  by  virtue  of 
the  authority  given  him  by  the  mere  fact  of  partnership,  can- 


n 
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not  bind  his  partner  by  a  sealed  instrument,  and  that  additional 
authority,  granted  by  seal,  is  necessary  to  authorise  such  an  act. 
In  the  plea  in  question,  it  is  not  aTerred  or  pretended  that  the 
other  partners  executed  the  instrument,  or  thai  those  who  did 
had  sufficient  authority  to  bind  them,  but  barely  that  they 
covenanted  for  and  on  behalf  of  the  other  partners,  as  well  as 
themselves.  This  could  not  authorize  the  plaintiff  to  bring 
suit  against  the  partners  who  were  not  sued.  His  right  of  ao* 
tion  existed  against  those  who  had  actually  executed  the  cov- 
enant in  proper  person,  or  by  another  having  competent  au- 
thority. 

From  these  principles,  it  results  that  the  plaintiff  had  rightly 
commenced  his  action,  and  that  it  ought  not  to  have  been 
abated,  because  he  did  not  sue  others,  whom  he  had  no  right 
to  sue,  and  that  the  court  below  erred  in  abating  the  suit. 

The  judgment,  therefore,  must  be  reversed  with  costs,  and 
the  cause  remanded,  with  directions  to  that  court  to  sustain  the 
demurrer,  and  render  judgment  of  respondeat  ouster  against  the 
defendant 


PowxB  ov  Pabtnxb  to  Amx  SsAXf— Thftt  apwtoar  has  no  power,  without 
■pedal  authority,  to  bind  hia  oopartner  by  an  instnmMnt  undar  aaal,  aea 
Morgan  v.  ScoU^  amte,  37,  and  note  thereto. 


MoGlanahan  v.  Henderson. 

r 

[a  A.  K.  ifA^^gATj^  888.] 

Ah  Advxhsb  Clabc  Pubchassd  by  a  Teusteb  innrea  to  the  benefit  of  the 
cestui  que  trust.  Hence,  where  one  holding  a  tract  of  bmd,  one  half  to 
himself,  and  one  half  aa  tnutee  for  another,  baya  in  an  adverae  claim, 
the  latter  is  entitled  to  the  benefit  of  half  of  such  claim,  and  ia  liable  for 
half  the  parchase-money  and  interest. 

BiOHT  or  T&usTEK  TO  Rklikquish  Oladl — Where  one  holda  land,  one  half 
for  himself  and  one  half  in  trust  for  another,  if  he  relinqoishea  to  an  ad- 
verse claimant  any  part  of  the  land,  he  moat  either  show  the  anperiority 
of  the  adverse  title,  or  submit  to  have  the  land  relinqniahed  taken  out 
of  hia  own  moiety. 

A  Died  Imflibs  a  Ck)Nsm]ERATiON,  and,  if  unexpresaed,  it  may  be  shown  by 
parol  what  the  consideration  was. 

BlOBTB  ov  Tbitsivb  AS  TO  iMPBOvmoEmnL — Where  one  holda  land,  one 
moiety  for  himself  and  one  moiety  aa  trastee  for  another,  he  ia  entitled 
to  be  reimbursed  one  half  the  amount  expended  in  impEOvementB,  and  ia 
liable  for  one  half  the  rente. 

Afpbal  from  the  circuit  court.    The  opinion  states  the  case. 
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Bibb^  for  the  appellants. 

Bdrdin  and  TaXboi,  for  the  appellees. 

By  Court,  Botle,  G.  J.  Wilcoxen  having  obtained  a  certifi- 
cate  for  a  settlement  and  pre-emption,  assigned  the  same  to 
SfcClanahan,  who  gave  his  bond,  conditioned  to  convey  to  Wil- 
coxen one  half  of  the  land  that  should  be  obtained  thereby. 
This  bond  Wilcoxen  assigned  to  Henderson,  who  gave  his  obli- 
gation to  convey  to  Wilcoxen  all  the  land  that  should  be  ob- 
tained in  virtue  thereof  above  four  hundred  acres.  McClanahan 
caused  entries  and  surveys  to  be  made  of  the  settlement  and 
pre-emption,  and  obtained  patents  therefor  in  his  own  name. 
A  part  of  the  land  he  lost  by  a  decree,  in  a  suit  brought  against 
him  by  Whitledge,  and  he  relinquished  part  to  Waits,  whose 
claim  interfered,  and  there  being  also  an  interference  with  a 
pre-emption  in  name  of  Keller  McClanahan,  purchased  up  part 
of  it,  at  the  rate  of  fifty  pounds  per  hundred  acres.  In  the 
meantime,  Henderson,  having  departed  this  life,  his  heirs 
brought  this  suit  against  McClanahan,  to  compel  a  division  of 
the  land,  and  McClanahan  having  died,  the  suit  was  revived 
against  his  heirs  and  devisees.  Pending  this  suit,  one  of  the 
devisees  procured  an  assignment  of  the  bond  given  by  Hender- 
son to  Wilcoxen,  for  all  the  land  Henderson  should  obtain 
above  four  hundred  acres,  and  agreed  that  the  other  devisees 
should  be  entitled  to  the  benefit  of  the  bond. 

In  this  state  of  things,  the  cause  came  on  to  be  heard,  and 
the  circuit  court  pronounced  an  interlocutory  decree,  directing 
the  whole  of  the  settlement  and  pre-emption  to  be  divided  into 
two  equal  moieties,  each  moiety  to  contain  an  equal  quantity  of 
safe  land;  that  the  quantity  relinquished  to  Waits,  so  far  as  it 
was  not  within  the  interference  and  recovery  by  Whitledge, 
should  be  included  in  the  moiety  to  be  allotted  to  the  defend- 
ants, and  be  considered  as  safe  land;  that  the  complainants 
should  be  entitled  to  the  benefit  of  the  purchase  of  Keller's 
claim,  not  exceeding  one  half,  and  should  pay  therefor  in  pro- 
portion to  the  part  thereof  which  should  be  allotted  to  them, 
the  price  given  by  McClanahan,  with  interest;  that  the  defend- 
ants should  convey  to  the  complainants  four  hundred  acres  of 
the  safest  of  the  moiety  allotted  to  the  complainants,  retaining 
the  residue  in  virtue  of  the  bond  given  by  Henderson  to  Wil- 
coxen; and  that  the  defendants  should  pay  rents  and  receive  a 
compensation  for  the  improvements  upon  the  part  conveyed  by 
them  to  the  complainants.    Commissioners  were  appointed  to 
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make  the  diTicdon  and  to  Talue  the  rents  and  improTements,  in 
pursaance  of  the  interlooatory  decree,  and.  haying  made  a  re* 
port  accordingly,  a  final  decree  was  thereupon  entered  up, 
from  which  the  defendants  have  prosecuted  this  appeal. 

The  first  question  which  seems  material  to  be  iuTestigated  is, 
whether  the  complainants  are  entitled  to  the  benefit  of  the  pur- 
chase of  Keller's  claim,  and  upon  what  terms  f 

This  is  the  ihost  important  point  in  the  case,  inasmuch  as 
Keller's  claim  coTers  a  considerable  part  of  the  land  in  contest, 
and  from  the  proofs  and  exhibits  in  this  caase  is  the  best  cUunL 

McClanahan  must  unquestionably  be  considered  as  a  trustee 
for  Wilcoxen,  or  his  assignees,  to  the  extent  of  a  moiety  of 
Wilcoxen's  settlement  and  pre-emption;  and  considered  in  the 
character  of  a  trustee,  he  cannot,  consistently  with  the  prin- 
ciples of  good  faith,  be  allowed  to  create  in  himself  an  interest 
in  opposition  to  the  interest  of  his  cestui  qne  tnL8t.  Upon  this 
ground,  the  English  chancellors  have  held  that  a  trustee  can- 
not become  the  purchaser  of  that  which  he  holds  in  trust;  and 
that  in  general  whatever  a  trustee  does  for  the  advantage  of 
the  trust  estate  shall  accrue  to  the  benefit  of  the  cedtii  que  trust. 
Thus,  if  a  trustee  or  eixecutor  compound  debts  or  mortgages, 
or  buy  them  in  for  less  than  is  due  on  them,  he  shall  not  take 
the  benefit  of  it  himself,  but  other  creditors  and  legatees  shall 
have  the  advantage  of  it.  So,  if  a  trustee  obtain  the  renewal 
of  a  trust  term,  such  renewal  shall  be  for  the  benefit  of  the 
cestui  qu£  trust :  Fonb.  187,  note  r.  and  the  authorities  there 
cited. 

It  follows,  therefore,  that  the  complainants  are  entitled 
equally  with  the  defendants  to  the  benefit  of  the  purchase  of 
Keller's  daim.  But  upon  what  terms  ought  they  to  be  per- 
mitted to  participate  in  this  benefit?  The  circuit  court  deter- 
mined that  thqr  should  do  so  upon  paying  the  purchase-money 
with  interest,  of  the  proportion  of  the  claim  of  Keller,  which 
should  be  allotted  to  them;  and  less  than  one  half  of  it  having 
been  allotted  to  them,  they  were,  of  course,  decreed  to  pay  less 
than  one  half  of  the  purchase-money.  This,  we  apprehend, 
cannot  be  justified  upon  principles  of  equity;  for  the  purchase 
being  the  means  of  securing  more  safe  land,  subject  to  the 
division  between  the  parties,  the  complainants  would  be  there- 
by entitled  to  more  in  the  same  proportion;  and  whether  more 
or  less  of  Keller's  claim  was  allotted  to  them,  there  could  be 
no  di£Ference  in  the  amount  of  the  benefit  to  be  derived  from 
the  purchase,  for  if  more  was  allotted  to  them  of  that,  they 
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irould  be  entitled  to  lees  of  the  residae;  and  if  less  than  that 
was  allotted  to  them,  they  would  be  entitled  to  more  of  the 
zeddue;  so  that,  in  any  mode  of  making  an  equal  division,  the 
complainants  would  be  as  much  benefited  by  the  purchase  as 
the  defendants;  and  as  the  benefit  is  equal,  the  burden  of  pay- 
ing for  it  should  be  so,  according  to  the  maxim  "  qui  seniii  com' 
modum  ^entire  debet  et  onus/'  The  circuit  court,  therefore, 
erred  in  not  compelling  the  complainants  to  pay  one  half  the 
purchase-money  given  by  McGlanahan  for  Keller's  claim,  so 
far  as  it  interferes  with  Wilcoxen's  settlement  and  pre-emption. 

The  next  question  thought  material  to  be  considered  is, 
whether  the  circuit  court  erred  in  directing  the  part  of  the  land 
relinquished  by  McGlanahan  to  Waits  to  be  considered  as  safe 
land,  and  included  in  the  defendant's  moiety.  The  defend- 
ants allege  that  the  relinquishment  was  executed  in  conse- 
quence of  an  agreement  with  Waits  to  abide  the  event  of  a  suit 
between  him  and  Whitledge,  in  which  Waits  succeeded.  But 
there  is  not  a  particle  of  proof  in  support  of  this  allegation; 
and  being  destitute  of  proof  it  must  be  considered  as  un- 
founded. Had  Waits's  claim  been  a  valid  one,  McGlanahan 
might  have  been  compelled  by  suit  to  have  relinquished;  and 
what  he  was  compelled  to  do  he  might  have  done  vrithout  com- 
pulsion. But  Waits's  claim  is  wholly  unsupported;  and  the 
deed  of  relinquishment  to  him  by  McGlanahan  must,  therefore, 
be  considered  as  made  without  any  just  cause,  and  ought  not 
to  affect  the  right  of  the  complainants.  The  argument  that  the 
deed  of  relinquishment  was  without  consideration,  and  was, 
therefore,  ineffectual  to  transform  the  right  of  McGlanahan  to 
Waits,  cannot  avail  the  defendants.  Whether  a  consideration 
be  necessary  to  make  the  deed  valid,  is  a  point  we  do  not  think 
material  to  decide;  for  the  law,  from  the  solemnity  of  the  in- 
strument, implies  a  consideration;  and  though  none  be  expressed 
in  the  deed,  it  may  be  supplied  by  averment.  But  whether' the 
deed  be  effectual  or  not,  to  transfer  McGlanahan's  right  is  im- 
material, as  it  regards  this  case;  for  if  it  be  not  effectual  to 
pass  the  right,  the  land  is  in  fact  safe;  and  if  it  be  effectual  to 
pass  the  right,  as  the  deed  was  made  without  any  apparent 
cause  which  can  effect  the  right  of  the  complainants,  the  de- 
fendants can  have  no  just  ground  to  complain  that  the  land 
should  be  considered  as  safe,  and  be  allotted  to  them.  The 
decree,  therefore,  is  in  this  respect  correct. 

The  only  remaining  question  which  we  deem  material  to  be 
considered  relates  to  the  subject  of   the  rents  and  improve- 
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ments.  On  the  one  side  it  is  contended  that  the  defendants 
are  not  entitled  to  a  oompensation  for  the  improvements;  and 
on  the  other  it  is  urged  that  the  complainants  are  not  entitled 
to  the  rents  and  profits.  But  neither  of  these  positions,  we 
apprehend,  can  be  sustained.  In  equity  the  defendants  must 
be  considered  as  tenants  in  common  with  the  complainants; 
and  thus  considered  they  had  an  equal  right  to  each  and  every 
part  of  the  whole  tract.  Their  possession  must,  therefore,  be 
deemed  rightful,  and  the  improvements  made  by  them  on  the 
land,  which  has  by  the  partition  been  allotted  to  the  complain- 
ants, having  accrued  thereby  to  the  benefit  of  the  complainants, 
they  ought  to  compensate  the  defendants  therefor. 

On  the  other  hand,  if  they  are  bound  to  pay  for  the  improve- 
ments, because  by  partition  and  allotment  those  improvements 
have  accrued  to  their  benefit,  it  follows,  as  a  necessaiy  conse- 
quence, that  they  are  entitled  to  receive  the  rents  and  profits, 
at  least  as  far  as  to  allow  them  a  set-o£F  against  the  value  of  the 
improvements  to  the  extent  of  the  rents  and  profits,  and  it  is 
only  to  that  exteut  the  circuit  court  has  decreed. 

As  to  the  rents  and  improvements,  therefore,  as  well  as  to 
the  partition  directed  by  the  circuit  court,  the  decree  is  correct. 
But  that  court  having  erred  in  not  compelling  the  complainants 
to  refund,  with  interest  on  one  half  of  the  money  paid  by  Mc- 
Clanahan  for  Keller's  claim,  so  far  as  it  interfered  with  Wilcox- 
en's  settlement  and  pre-emption,  the  decree  as  to  the  amount 
directed  to  be  paid  by  the  complainants  must  be  reversed  with 
costs,  and  the  cause  remanded,  that  a  decree  may  be  entered 
according  to  this  opinion. 

A  rehearing  having  been  granted,  the  cause  was  reargued  and 
the  following  opinion  deliveied  June  17,  1820: 

By  Court,  Botle,  0.  J.  We  are  still  of  opinion  that  Mc- 
Clanahan  must  be  considered  as  a  trustee  for  Wilcoxen  and  lus 
assignees  in  making  the  purchase  of  Keller's  claim,  so  far  as  it 
interfered  with  Wilcoxen's  settlement  and  pre-emption,  and 
that  Wilcoxen  and  his  assignees,  to  entitle  themselves  to  the 
benefit  of  the  purchase,  should  pay  one  moiety  of  the  purchase- 
money,  with  interest,  whether  more  or  less  than  a  moiety  should 
be  allotted  to  them  in  the  division. 

The  court  below  had  adopted  the  principle  of  requiring  the 
complainants  to  pay  only  for  that  portion  of  Keller's  claim 
which  should  be  allotted  to  them,  and  less  than  a  moiety  of  Kel- 
ler's claim  having  been  allotted  to  them  by  the  division  decreed  by 
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that  court,  we  had  supposed  that  the  complainants  were  decreed 
to  pay  less  than  they  had  been  required  to  pay,  and  upon  that 
ground  alone  the  decree  was  reversed. 

Upon  farther  reflection,  however,  we  perceive  we  were  mis- 
taken in  the  supposition  that  the  complainants  ought,  accord- 
ing to  the  principles  of  the  former  opinion,  be  compelled  to 
pay  a  moiety  of  the  purchase-money  paid  for  Keller's  claim. 
For  the  defendants  themselves  represented  Wilcozen  as  to 
three  sevenths  of  his  half  of  the  settlement  and  pre-emption, 
and  the  complainants  are,  in  truth,  the  assignees  of  only  four 
sevenths,  and  have  obtained  a  decree  for  no  more.  Upon  the 
principles,  therefore,  adopted  in  the  former  opinion  of  this 
court,  the  complainants  could  have  been  decreed  to  pay  only 
four  sevenths  of  half  of  the  purchase-money  paid  by  McClanahan 
for  Keller's  claim.  And  it  appears  that  they  were  in  fact  de- 
creed to  pay  two  hundred  and  forty-one  acres,  which  was  more 
than  four  sevenths  of  the  one  half  of  Keller's  claim  purchased 
by  McClanahan  within  the  interference  with  Wilooxen's  settle- 
ment and  pre-emption,  so  that  the  defendants,  on  that  ground, 
have  no  cause  of  complaint. 

The  former  decree  of  this  court,  so  far  as  it  reverses  the  de- 
cree of  the  circuit  court,  must  be  set  aside  and  held  for  nought, 
and  the  decree  of  that  court  must  be  affirmed  with  costs. 


BiQHT  or  Tbustis  as  to  Ihfbovsmxnts.~A  trastee  to  sell  land  to  raise 
money  to  pay  off  incambranoeB,  etc.,  will  not  be  allowed  for  improyements 
made  in  good  faith  in  building  honaee  and  milk,  clearing  lands  and  making 
roads,  bat  only  for  neoeasaxy  repain:  Oreen  ▼.  Winter,  7  Am.  Deo.  47& 

Fabol  Bvxdshgx  AmoTZKO  Gonsidbration.— Upon  this  point  see  OhUm 
V.  Cotenum,  caUe^  396^  and  oases  cited  in  the  note  thereto. 


Conn  v.  Manifee. 

[a  A.  K.  M4MW*T.Ti.  898.J 

Deed,  where  Beoosbed. — A  deed  of  land  lying  in  two  eonntiea  may  be 

recorded  in  either. 

corded  in  either. 
Deed  bt  Gbabtob  out  or  Possessioh. — ^Under  the  act  of  1798,  a  deed  of 

bargain  and  sale  of  land  held  adversely  by  another,  conveys  the  title, 

and  the  purchaser  may  maintain  a  writ  of  right  without  having  beea 

actually  seised. 
A  'R^T.TgAftg,  purporting  to  have  been  made  on  valuable  consideration,  and 

containing  words  sufficiently  comprehensive,  will  operate  as  a  deed  of 

bargain  and  sale. 
Am.  Daa  Vol.  zn-47 
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Appeal  from  the  cirouit  court.    The  opinion  states  the  caaa. 
Pope  and  TaJboi,  for  the  appellants. 
Wickliffe,  for  the  appellee. 

By  Court,  Owsley,  J.  This  was  a  writ  of  right  brought  bj 
the  present  appellants  to  recover  that  part  of  a  tract  of  land  of 
two  thousand  one  hundred  and  ninety-six  acres,  patented  in  the 
name  of  Thomas  Conn,  deceased,  which  is  claimed  by  the 
appellee  under  the  adverse  claims  of  Isaac  Buddie  and  Mounce 
Bird.  '  The  issue  was  joined  on  the  mere  right,  and  the  appel- 
lants proved  they  were  the  heirs  and  legal  representatives  of 
Thomas  Conn,  deceased,  and  produced  a  patent  dated  in  1783^ 
from  the  commonwealth  of  Virginia,  to  their  ancestors,  for  the 
land,  and  proved  that  the  patentee,  in  1784,  settled  u|>on  the 
tract,  claiming  it  as  his  own,  made  lasting  and  valuable  improve- 
ments, and  continued  to  reside  thereon  until  the  time  of  his 
death,  but  that  his  settlement  and  improvements  did  not  inter- 
fere with  the  claims  of  Buddie. 

The  appellee,  Manifee,  then  proved  that  Buddie,  under 
whom  he  claims,  in  March,  1788,  claiming  the  whole  of  Bud- 
die's pre-emption,  but  the  patent  of  which  is  junior  in  date  to 
the  patent  of  Conn,  settled  and  remained  thereon  until  his  sale 
to  Manifee,  in  1794,  at  which  time  Manifee  took  the  possession 
and  has  continued  the  same  ever  since.  Both  patents,  that  of 
Conn,  under  which  the  appellants  claim,  as  well  as  that  of  Bad- 
die,  under  which  the  appellees  claim,  were  admitted  to  include 
the  land  in  contest.  The  copy  of  a  deed  of  bargain  and  sale, 
taken  from  the  records  of  the  county  court  of  Scott,  and  pur- 
porting to  be  made  in  June,  1804,  by  the  ancestor  Thomas 
Conn,  deceased,  to  the  appellant,  John  Conn  and  Floumoy,  for 
the  tract  of  land  patented  to  the  said  Thomas,  was  introduced, 
but  its  admission  was  objected  to  by  the  appellants  on  the 
ground  of  the  clerk  having  no  authority  to  record  the  deed  in 
the  county  of  Scott,  where  but  part  of  the  land  lies;  but  the 
objection  was  overruled,  and  the  deed  read  in  evidence. 

A  deed  from  Flournoy  and  John  Conn,  bearing  date  in  1807, 
to  the  said  Thomas  Conn,  deceased,  purporting  to  release  to  the 
latter  all  the  interest  which  the  former  acquired  under  the  deed 
to  them  of  1804,  was  also  given  in  evidence,  and  it  was  also 
proved  that  the  possession  of  the  land  conveyed  was  never  given 
by  Thomas  Conn  to  Flournoy  and  John  Conn.  The  residence 
of  the  oppellee  upon  the  land,  at  the  date  of  the  writ,  was  also 
admitted,   and  evidence  being  closed,  and  not  contested  by 
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either  party,  the  court  on  the  motion  of  the  appellee,  inBtfucted 
the  jury  that  the  demandants  could  not  recover  any  part  of  the 
land  in  contest. 

A  verdict  was,  accordingly,  found  for  the  appellee,  and  judg- 
ment rendered  thereon  against  the  appellants,  and  to  reverse 
that  judgment  they  have  prosecuted  this  appeal.  In  reviewing 
the  judgment  of  the  circuit  court,  we  shall  assume  the  decision 
of  that  court  correct,  in  admitting  the  copy  of  the  deed  from 
Thomas  Conn  to  Floumoy  and  Conn  in  evidence.  Part  of  the 
land  is  admitted  to  lie  in  the  county  of  Scott,  and,  by  the  act  of 
1798,  2  Littell,  262,  deeds  maybe  recorded  in  any  county  where 
the  land  or  any  part  thereof  lies. 

With  respect,  however,  to  the  appellants'  right  to  recover  the 
land,  the  main  matter  in  contest  between  the  parties,  we  cannot 
accord  in  opinion  with  the  circuit  court.  Were  it  not  for  the 
deed  of  Thomas  Conn,  deceased,  to  Floumoy  and  Conn,  of 
1804,  a  doubt  cotdd  not  exist  against  the  appellant's  right. 
Before  the  execution  of  that  deed,  by  uniting  the  actual  seisin  of 
the  land  with  its  title  derived  under  the  elder  patent  from  the 
commonwealth,  the  decedent,  Thomas  Conn,  became  invested 
with  a  perfect  right,  and  in  the  absence  of  that  deed,  it  is  ad- 
mitted by  the  parties  that  the  appellants,  claiming  as  his  heirs, 
might,  upon  his  seisin,  and  under  his  right,  maintain  their  writ 
of  right. 

But  it  is  contended  that,  by  the  deed  of  1804,  the  title  of 
Thomas  Conn,  deceased,  was  transferred  to  Flournoy  and  John 
Conn,  BO  that  he  could  not  thereafter  have  maintained  a  writ  of 
right,  and  it  is  urged  that  as  respects  the  land  now  in  contest^ 
adverse  possession  thereof  being  in  the  appellees,  the  subsequent 
deed,  purporting  barely  to  release  the  interest  of  Floumoy  and 
Conn  to  Thomas  Conn,  cannot  have  revested  any  interest 
therein  to  Thomas,  but  if  the  deed  of  release  conveys  anything, 
it  is  insisted,  that  Thomas  Conn,  claiming  under  it,  must  be 
viewed  as  a  piurchaser  from  Floumoy  and  Conn,  and,  as  such, 
could  not,  in  his  life-time,  without  previously  entering  upon  the 
land,  have  maintained  a  writ  of  right,  and  as  no  such  entiy  is 
proven,  it  is  inferred  the  appellants,  claiming  through  him 
ought  not  to  recover. 

It  should  be  recollected  that  the  possession  held  by  the  ap- 
pellee, at  the  date  of  the  release,  had  been  acquired  several 
years  previous  to  the  date  of  the  deed  from  Thomas  Conn  to 
Floumoy  and  Conn,  so  that  if  the  possession  was  adverse  when 
the  release  was  executed  by  the  latter,  it  must  have  been  so 
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when  the  deed  was  giyen  by  the  former.  Considering  the  ap- 
pellees' possession  adyerse,  therefore,  it  follows,  upon  common 
law  principles  as  well  as  under  the  statute  against  champerty 
and  maintenance,  in  force  in  this  countiy  until  the  passage  of 
the  act  of  1798,  2  Litt.  230,  that  the  deed  from  Tliomas  Conn 
passed  no  title  to  Flournoy  and  Conn. 

But  by  the  act  of  1798,  purchases  of  interest  or  claims  to 
iand  held  under  the  laws  of  Virginia  are  permitted;  and  ac- 
cording to  the  decision  of  the  supreme  court  of  the  nation,  in 
the  case  of  Wdiden  v.  The  Heirs  of  Graiz,  1  Wheat.  292,  the 
title  will  not  only  pass,  by  a  deed  executed  since  the  passage 
of  the  act,  but  a  suit  may  be  also  maintained  in  the  name  of 
the  vendee.  If,  therefore,  by  the  deed  from  Thomas,  the  title, 
under  the  act  of  1798,  passed  to  Flournoy  and  Conn,  so,  we 
apprehend,  by  force  of  the  act,  Thomas  must,  by  their  deed  to 
iiim,  have  again  become  inyested  with  the  title.  Supposing  the 
^appellee  to  haye  had  the  adyerse  possession,  it  is  true  the  latter 
^eed,  in  strict  propriety,  cannot  be  said  to  pass  the  title  as  a 
deed  of  release,  but  though  inoperatiye  as  a  deed  of  release, 
yet  as  it  purports  to  have  been  made  upon  consideration  of 
yalue,  and  contains  words  sufficiently  comprehensiye,  it  must 
be  construed  to  operate  as  a  deed  of  bcurgain  and  sale. 

Whether,  therefore,  the  operation  of  those  deeds  be  consid- 
ered with  or  without  the  statute  of  1798,  it  equally  follows 
they  cannot  preyent  the  appellants  from  maintaining  their  writ 
of  right.  Considered  without  the  statute,  as  in.  that  case  the 
deed  from  Thomas  Conn  would  be  inoperative,  the  title  must 
be  supposed  still  residing  in  him,  and  consequently  his  heirs, 
after  his  decease,  were  entitled  to  their  writ;  and,  considered 
under  the  statute,  upon  the  supposition  of  the  decision  of  the 
supreme  court,  in  the  case  cited  from  Wheaton,  being  correct, 
the  heirs  must  also  be  entitled  to  their  writ.  For  if,  as  was 
held  in  tbat  case,  land  may,  since  the  statute,  be  sold  and  con- 
veyed whilst  in  the  adverse  possession  of  others,  so  as  to  pass 
the  title  and  enable  the  alienee  to  maintain  an  ejectment*  we 
apprehend  the  statute  must  be  construed  to  authorize  the  pur- 
chaser of  such  a  claim,  without  entering  upon  the  land,  to 
tnftinf.ftin  any  action  for  its  recoyery  which  could  have  been 
maintained  by  the  yendor.  The  statute  is  general  in  its  pro- 
visions, and  authorizes  the  purchase  of  every  description  of 
interest,  whether  legal  or  equitable,  to  lands  held  under  the 
iand  laws  of  Virginia;  and  to  require  of  the  purchaser  an 
actual  entry  to  enable  him  to  maintain  a  real  action  for  the 
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Teeorverj  of  land  of  which  his  yendor  had  been  actually  seised, 
would  be  imputing  to  the  makers  of  the  statute — ^what  cannot 
for  a  moment  be  supposed—- an  intention  to  provide  for  the  sale 
of  interests  in  lands,  by  a  mode  of  oonyeyanoe  which  might  be 
effectual  to  pass  the  right  from  the  vendor,  but  which,  at  the 
same  time,  would  not  clothe  the  vendee  with  such  an  interest 
as  could  enable  him,  by  any  legal  means,  to  assert  his  right; 
thus,  for  example,  there  may  be  a  disseisin  of  lands  held  under 
the  laws  of  Virginia,  and  the  disseisor  may  have  continued  in 
possession,  claiming  the  land  as  his  own,  for  twenty  years;  by 
the  lapse  of  time  the  disseisor's  right  to  enter  is  tolled;  he 
could  not,  therefore,  regain  the  possession  by  entiy,  but,  hav- 
ing been  once  actually  seised,  might  maintain  a  writ  of  right. 
But  if  the  alienee  of  the  disseisee  were  not  permitted  before 
entiy  to  maintain  such  a  writ,  it  is  plain,  the  conveyance, 
although  effectual  to  pass  the  right  from  the  vendor,  wotQd  not 
furnish  the  vendee  with  the  means  of  asserting  the  right.  The 
right  could  not  be  asserted  in  the  name  of  the  vendor,  because, 
by  the  conveyance,  all  the  interest  with  which  he  was  invested 
is  transferred  to  another,  and  the  vendee  could  not  maintain 
an  ejectment  in  his  own  name,  because,  to  maintain  that 
action,  he  must  show  a  right  of  entry,  and  the  vendor's  right 
of  entry  being  tolled  by  the  lapse  of  time,  the  vendee  could  not, 
under  the  conveyance,  acquire  such  a  right;  he  could  not  ac- 
quire the  actual  seisin  by  entering  upon  the  land,  because  his 
right  of  entry,  owing  to  the  lapse  of  time,  is  forbidden  by  law; 
and  he  could  maintain  no  other  real  action,  because  the  same 
kind  of  seisin  is  necessary  to  maintain  other  real  actions  as  is 
required  to  maintain  a  writ  of  right. 

Upon  the  whole,  we  are  of  opinion  the  apx)ellants  have  shown 
themselves  entitled  to  maintain  their  writ,  and  the  circuit  court 
consequently  erred  in  its  instructions  to  the  jury.  The  judg- 
ment must  therefore  be  reversed,  with  costs,  the  cause  remanded, 
and  further  proceedings  had  not  inconsistent  with  this  opinion. 


Dexd  whsrb  Rbookded. — Where  the  houncUuies  of  a  county  are  changed 
after  the  making  of  a  deed,  and  hefore  it  is  recorded,  it  most  be  recorded  in 
the  county  in  which  the  land  lies  at  the  time  of  recording  and  not  in  the 
county  in  which  the  land  lay  at  the  date  of  the  deed:  Oarriion  v.  Hajfdon,  1 
J.  J.  Mar.  222. 

CoKVEYAiTCB  BT  ONE  OUT  ov  PossEflSioy. — The  constmction  here  given 
to  the  Btatnte  of  1798,  allowing  sales  of  land  in  the  adverse  poeeession  of 
another,  and  transferring  the  grantor  s  right  of  action  to  the  grantee,  is  af< 
firmed  in  Young  v.  Kimberland,  2  Litt.  223,  and  Aldridge  v.  Kinecud,  Id 
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292.  It  IB  now  provided,  however,  by  atatate  in  Kenta<^y,  with  oertut 
exoeptions,  that  all  sales  or  conveyances,  including  those  made  under  ezeca- 
tion,  of  any  lands,  or  the  pretended  right  or  title  to  the  same,  of  which  any 
other  person,  at  the  time  of  such  sale,  contract,  or  conveyance,  has  adverw 
possession,  shall  be  null  and  void:  Swager  v.  Cruiel^field,  9  Bosh.  411.  This 
statute  was  enacted  in  1862,  but  is  substantially  the  same  as  the  one  enacted 
in  1824,  and  the  decisions  made  under  the  former  act  are  applicable  to  the 
construction  of  the  present  one.  The  law,  as  it  now  stands,  in  that  state,  is 
substantially  the  same  as  the  familiar  rule  of  the  common  law:  Jaeimm  v. 
DemorU,  6  Am.  Dec.  259. 

Bargain  and  Sale. — ^As  to  what  is  necessary  to  constitute  a  deed  of  bar* 
gain  and  sale,  see  Cheney  v.  WcOkme,  2  Am.  Dec.  590,  and  Jatimm  t.  SArmg^ 
8  Id.  357. 


Shackelford  v.  Phrket. 

[2  A.  K.  M4HSHAT.T.,  439.] 

A  SuBMissioir  to  Arbitration  bt  Bond,  without  an  order  of  coart^  Is  not 
within  the  statute,  and  must  be  tested  by  common  law  principles. 

A  Dispute  Conoerning  Lands  is  Arbitrable,  at  common  law,  and  tha 
award  is  conclusive  upon  the  parties  as  to  every  point  within  the  mb> 
mission. 

An  Award  is  Evidence  of  every  fact  the  decision  of  which  is  clearly  im- 
plied in  such  award,  although  not  expressly  stated  to  have  been  decided. 

A  Submission  or  "all  Matters  in  Disfutb"  is  sufficiently  definite  to 
sustain  an  award. 

Appeal  from  the  circuit  court.    The  opimon  states  the  ease. 

CrUlenden^  for  the  appellant. 
Bibb,  for  the  appellee. 

By  Court,  Owsley,  J.  This  was  an  ejectment  brought  by 
Shackelford  to  recover  from  Purket  a  tract  of  land  containing 
about  two  hundred  acres,  known  by  the  name  of  the  Gkirden 
place,  the  title  whereof  was  arrested  by  the  former,  under  a  deed 
conveyance  executed  to  him  by  the  latter. 

The  ejectment  was  commenced  in  June,  1817 ,  and  the  trial 
had  in  September,  1819. 

On  the  trial,  the  plaintiff  produced  and  read  in  evidence  to 
the  jury,  a  deed  of  conveyance  given  to  him  by  Purket,  for  the 
land  in  contest,  and  bearing  date  the  thirteenth  of  December, 
1816.  The  defendant  then  introduced  evidence  conducing  to 
prove  that  the  deed  was  obtained  by  fraud  and  unfair  practices. 
The  plaintiff  thereupon  offered  in  evidence  the  following  arbi- 
tration and  submission  bond  and  award,  made  in  pursuance 
thereof,  to  wit: 
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''We,  William  Shackelford  and  Ephraim  Porket,  agree  to 
eubmit  all  zoatters  in  dispute  between  us,  with  respect  to  the 
Oarden  place,  for  which  said  Ephraim  made  a  deed  to  said 
William,  on  the  thirteenth  December,  1816,  and  all  other  land 
contracts,  and  all  other  dealings  and  contracts,  to  the  arbitra- 
tion and  final  determination  of  David  Maxwell,  Robert  W. 
Lewis,  John  Bowntree,  William  Smith,  and  Robert  Wallace, 
and  their  award  to  be  a  final  determination  between  the  parties; 
and  the  parties  not  to  be  permitted  to  proceed  further,  either 
in  law  or  equity;  the  arbitrators  to  meet  at  the  Dripping  spring, 
on  Thursday  next;  and  if  any  three  of  said  arbitrators  shall 
meet,  they  are  to  decide  the  above  controversy,  in  place  of  the 
five;  and  to  decide  the  said  controversy,  both  as  to  law  and 
equity.  We,  and  each  of  us,  bind  ourselves  in  the  penalty  of 
five  thousand  dollars;  and  if  said  arbitrators  shall  decide  in 
favor  of  said  William,  said  Ephraim  shall  give  possession  of 
said  Garden  place  immediately.  Witness  our  hands  and  seals, 
this  fourteenth  day  of  July,  1817:  William  Shackelford  [seal]; 
Ephraim  Purket  [seal]." 

"  We,  the  arbitrators  of  the  within  bond,  after  hearing  the 
evidence  for  each  of  the  within-named  Ephraim  Purket  and 
William  Shackelford,  are  of  opinion,  that  Purket  has  produced 
no  evidence;  therefore  say,  that  said  Shackelford  has  a  com- 
plete legal  and  equitable  title  to  the  said  two  hundred  acres  of 
land,  the  Garden  place,  now  in  dispute;  and  tbat  the  said 
Purket  give  the  said  Shackelford  immediate  possession  of  the 
same:  Robert  W.  Lewis,  John  Rowntree,  D.  Maxwell,  Robert 
Wallace." 

-."  We,  David  Maxwell,  Robert  Wallace,  Robert  W.  Lewis, 
and  John  Rowntree,  arbitrators  chosen  by  William  Shackelford, 
and  Ephraim  Purket,  to  settle  their  matters  in  dispute  concern- 
ing their  land  contracts,  and  more  particulary  concerning 
the  two  hundred  acres  of  land  on  which  said  Ephraim  Purket 
now  lives,  called  and  known  by  the  Garden  place,  and  which 
was  conveyed  by  the  said  Ephraim  Purket  to  said  William 
Shackelford  on  the  thirteenth  of  December,  1816.  We,  the 
aforesaid  arbitrators,  having  met  at  the  Dripping  spring,  at  the 
house  of  David  Maxwell,  on  Thursday  the  sixteenth  of  January, 
1817,  and  after  hearing  the  parties,  William  Shackelford  and 
Ephraim  Purket,  they  being  present,  do  award  and  determine, 
that  on  the  thirteenth  day  of  December  last,  said  Ephraim  Purket 
made  a  deed  of  conveyance  for  the  two  hundred  acres  of  land 
on  which  said  Ephmim  now  lives  on  Sinking  creek,  called  and 
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Imowtt  as  the  Ghurden  plaee;  and  do  farther  award  and  deter* 
mine  thai  said  William  Shackelford  h<^d8  the  legal  and  eqoi^ 
table  title  to  said  two  hundred  acres  of  land,  and  that  Bphraun 
deliyer  said  William  possession  of  said  land  and  premises  within 
ten  days.  D.  Maxwell,  Bobert  Wallace,  John  Bowntree,  Bobert 
W.  Lewis." 

The  defendant  admitted  the  arbitration  bond  to  be  his  act 
and  deed,  and  that  the  award  was  dvlj  made  by  the  arbitrators, 
as  it  purports,  and  that  he  had  notice  and  was  present  at  the 
meeting  of  the  arbitrators  and  making  out  their  award,  and  thai 
the  tract  of  land  called  the  Garden  place  in  the  deed  ot  sub* 
mission  and  award,  is  the  same  tract  of  land  in  the  deed  of  oon- 
yeyance  described,  and  for  which  this  suit  was  brought.  The 
plaintiff  offered  to  prove  by  two  witnesses  present  in  court,  thai 
in  deciding  the  matters  in  reference  and  upon  their  award,  the 
arbitrators  took  into  consideration  the  charges  of  fraud,  droum- 
Tention,  and  unfairness,  alleged  by  the  defendant  to  haye  been 
practiced  by  the  plaintiff  in  obtaining  the  deed  of  conyejance, 
and  decided  thereon. 

But  the  defendant  objected,  as  well  to  the  submission  and 
award  going  in  evidence,  as  to  the  introduction  of  witnesses  to 
prove  the  arbitrators  took  into  consideration  and  decided  upon 
the  fraud  and  circumvention  alleged  to  have  been  practiced  by 
Shackelford  in  obtaining  the  deed,  and  his  objections  were  sus- 
tained by  the  court,  and  neither  allowed  to  go  to  the  jury. 

A  verdict  was  consequently  found  for  Purket  and  judgment 
rendered  thereonby  the  court,  and  from  that  judgment  Shackel- 
ford has  appealed.  The  assignment  of  errors  questions  each 
opinion  given  by  the  court  in  excluding  the  evidence  offered  by 
Shackelford. 

We  shall  examine  these  opinions  in  the  order  they  occurred 
in  that  court,  but  preliminary  to  that  examination,  it  may  not 
be  improper  to  premise  that  the  submission  was  made  in  pur- 
suance of  no  statutory  provision  of  this  country,  but  was  entered 
into  by  writings  under  the  hands  and  seals  of  the  parties,  with- 
out causing  it  to  be  made  an  order  of  court.  Neither  the  sub- 
mission nor  the  award,  therefore,  can  derive  aid  from  any 
statute,  but  must  be  considered  as  if  there  were  no  legislative 
enactment  upon  the  subject,  giving  them  that  operation  and 
effect  to  which  they  may  be  entitled  according  to  the  rules  and 
principles  of  the  common  law. 

With  these  remarks  we  will  proceed  to  inquire  whether  or 
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BrDt  the  sabmissioii  and  award  ought  to  have  heen  permitted  to 
go  in  evidence  to  the  jury  ?  That,  at  common  law,  the  award  of 
arbitrators,  regularly  made,  and  in  relation  to  a  matter  which 
might  be  submitted,  is  conclusive  between  the  same  parties  in 
a  contest  involving  the  same  matter,  is  a  proposition  too  well 
settled  to  need  illustration  by  the  citation  of  authorities.  In 
actions  admitting  of  special  pleading  the  award  is  conclusive  as 
a  bar;  and  in  cases  not  admitting  of  special  pleading,  it  is  con- 
elusive  as  evidence.  Whether  or  not  a  contest,  relating  to  the 
title  of  land  is,  at  common  law,  an  arbitrable  matter,  was 
anciently  a  question  of  doubt;  but  in  latter  times  those  doubts 
have  been  dispelled,  and  it  is  now  settled  that  such  a  contest 
may  be  determined  by  arbitration. 

The  decision  of  arbitrators,  it  is  true,  cannot  convey  the  title 
of  land,  but  an  award  upon  the  title  is  binding  upon  the  parties, 
and  estops  the  plaintiff,  or  defendant,  from  disputing  the  title 
affirmed  by  the  award.  And  hence  it  is  said  that,  although  an 
arbitrator  cannot  convey  land  from  one  to  another,  but  can 
only  order  it  to  be  done;  yet  if  he  determine  the  right  to  be  in 
one,  this  is  conclusive  evidence  of  the  title,  and  cannot  be  dis- 
puted in  an  action  of  ejectment;  Peak.  Ev.  77.  The  correct- 
ness of  this  doctrine  appears  not  to  have  been  denied  by  the 
circuit  court,  but  from  the  bill  of  exceptions  contained  in  the 
record,  that  court  seems  to  have  entertained  the  opinion,  and 
excluded  the  submission  and  award  on  the  idea  that  to  be  ad- 
missible to  disprove  the  fraud  alleged  to  have  been  committed 
by  Shackelford,  in  procuring  the  deed  of  conveyance  from 
Purket,  the  purpose  for  which  they  were  offered,  the  award 
should  show  upon  its  face  that  the  alleged  fraud  had  been  de- 
cided on  by  the  arbitrators. 

This  court  cannot  admit  there  exists  any  necessity  for  an 
award  to  contain  statements  of  all  the  points  decided  by  the 
arbitrators.  To  be  evidence  of  any  partictQar  fact,  the  award 
should  no  doubt  be  sufficiently  comprehensive  to  imply  a  de- 
cision of  it;  but  that  which  may  be  fairly  implied  is  equivalent 
to  an  express  allegation  of  it. 

That  the  award  offered  in  evidence  implies  a  decision  of  the 
question  of  fraud,  we  apprehend  there  is  little  room  to  doubt. 
It  contains  an  express  decision  of  the  legal  and  equitable  title 
to  the  land  being  in  Shackelford.  Fraud  vitiates  all  contracts, 
and  if  committed  by  Shackelford  in  obtaining  the  execution  of 
the  deed,  neither  the  legal  or  equitable  title  can  be  said  to  have 
passed  to  him.    In  awarding  the  legal  and  equitable   title, 
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therefore,  the  arbitrators  must  be  supposed  to  haye  decided  on 
every  matter  implied  in  the  validity  of  such  a  title,  and  which 
came  within  the  power  given  them  by  the  terms  of  the  submis- 
sion; and  as  the  fraud  alleged  to  have  been  committed  by 
Shackelford  is  incompatible  with  both  the  legal  and  equitable 
title,  the  award  fairly  implies  that,  in  the  opinion  of  the  arbi* 
trators,  it  was  not  committed. 

If,  by  the  terms  of  submission,  the  arbitrators  were  not  em- 
powered to  decide  on  the  question  of  the  fraud,  their  having  so 
decided,  it  will  be  conceded,  ought  not  and  cannot  conclude  the 
parties;  but  we  suppose  the  terms  of  submission  are  sufficiently 
comprehensive  to  authorize  an  inquiry  into  that  matter.  It 
purports  to  refer  to  the  decision 'and  final  determination  of  the 
arbitrators,  all  matters  in  dispute  between  the  parties,  as  to  the 
title  of  the  land  conveyed  by  Purket. 

Whether  or  not  the  question  of  fraud  was  a  matter  then  in 
dispute,  the  deed  of  submission  affords  no  certain  information; 
but  the  parol  evidence  which  was  rejected  by  the  court,  was 
offered  to  prove  that  the  question  of  fraud  was  then  disputed; 
so  that  we  are  brought  to  examine  the  correctness  of  that  decis- 
ion, which  excludes  the  parol  evidence.  We  think  the  evidence 
ought  to  have  been  admitted. 

Without  the  aid  of  parol  evidence,  it  would  be  impossible  to 
sustain  a  general  submission  of  all  matters  in  dispute.  For,  as 
the  submission  contains  no  suggestion  of  the  matters  disputed, 
it  must  be  inoperative  unless  those  matters  can  be  ascertained 
by  matters  extraneous  from  the  submission;  for  it  is  plain  no 
defect  in  the  submission,  the  mere  act  of  the  parties  can  be  ex- 
plained by  anything  contained  in  an  award — ^the  act  of  the 
administrators;  and  there  is  nothing  else  but  parol  evidence 
which  can  be  resorted  to  for  the  purpose  of  supporting  the  sub- 
mission. 

We  know  of  no  case  where  a  submission  of  all  matters  in  dis- 
pute has  ever  been  held  insufficient — but  to  the  contrary  it 
appears  well  settled  that  a  submission  of  all  injuries,  or  of  all 
matters  between  the  parties,  or  of  all  debts  and  demands,  or  of 
all  matters  in  difference,  will  sustain  an  award  made  there- 
under: 1  Bac.  Abr.  211. 

Upon  the  whole,  we  are  of  opinion  the  evidence  ought  to 
have  been  permitted  to  go  to  the  jury,  and  that  the  court  erred 
in  excluding  it.  The  judgment  must  therefore  be  reversed, 
with  costs,  and  the  cause  remanded  to  the  court  below  for  fur- 
ther proceedings  not  inconsistent  with  this  opinion. 
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A  rabmiaaion  of  "all  aooounta  and  other  mattera  reapectmg  property  of 
every  nature  whatever/'  was  upheld  in  King  v.  Cooh^  4  Am.  Dec  715,  and 
was  decided  to  include  all  matters  between  the  parties  not  only  aa  individu- 
al^ but  also  as  guardians  and  trustees.  All  the  arbitrators  must  meet  and 
aot^  although  a  majority  may  be  empowered  to  decide:  Moore  v.  Ikring,  I 
Am.  Dec  196,  and  note. 


Hardin  v.  Gumstogk. 

[a  A.  K.  MASMl*T.f.,  480.] 

WoBDB  Uttkbed  in  ▲  Beoulab  Coubsb  of  JuffncB^  however  defamatory, 

are  not  actionable. 
Iv  AK  Attorket  Insebts  Slandbbous  Matter  in  the  pleadings,  without 

his  client's  direction,  the  latter  is  not  responsible. 

•Appeal  from  the  circuit  court.    The  opinion  states  the  case. 

Hardin,  for  the  appellant. 
Bibb,  for  the  appellee. 

By  Court,  Owsley,  J.  This  was  an  action  on  the  case  brought 
by  Hardin  against  Cumstock  in  the  circuit  court.  The  declara- 
tion charges,  that  Cumstock,  desirous  of  defaming  and  injuring 
Hardin  in  his  good  fame  and  reputation,  and  expose  him  to  the 
pains  and  penalties  against  robbeiy,  by  his  attorney,  William 
Allen,  did  falsely  and  maliciously  issue  against  Hardin,  a  writ 
in  behalf  of  himself,  Cumstock,  from  the  clerk's  office  of  the 
Breckeniidge  circuit,  in  an  action  of  assaiQt  and  battery,  and 
in  said  writ,  falsely  and  maliciously  charged  said  Hardin  of 
robbing  him,  Cumstock,  of  five  hundred  dollars  in  silver,  and 
did  falsely  and  maliciously  utter  and  publish  the  contents  of 
said  writ,  in  the  presence  of  diners  good  citizens  of  this  com- 
monwealth, etc.  To  this  declaration  Cumstock  pleaded  not 
guilty,  and  issue  was  joined  thereon. 

On  the  trial,  Hardin  read  in  evidence  the  following  memo- 
randum for  a  writ:  "  Cumstock  against  Hardin,  trespass,  vi  et 
armis,  assault  and  battery,  false  imprisonment  and  robbery, 
damage  two  thousand  dollars,  no  bail  required.  Allen."  And 
also  read  the  writ  which  issued  in  pursuance  thereof,  and  which 
required  Hardin  to  answer  Cumstock  in  a  plea  of  trespass,  vi 
et  armis,  assault  and  batteiy,  false  imprisonment  and  robbery. 
And  produced  in  evidence  the  declaration  thereon,  containing  a 
recitation  of  the  action,  in  strict  accordance  to  the  memorandum 
and  writ;  and,  moreover,  charges  Hardin  with  assaulting,  beat- 
ing and  wounding  Cumstock,  and  taking  from  him  five  hundred 
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dollars  in  silTery  etc.  WhereaxK>n  CimiBtook  introduced  and 
proved  by  Allen  that  Cnmstock  employed  him  to  bring  an  ac- 
tion against  Hardin  for  assault  and  battery;  that  he  made  the 
memorandum  for  robbexy,  without  the  directions  of  Cumstoek; 
and  that  he  also  filed  the  declaration  in  that  way,  without  his 
directions. 

Upon  this  evidence,  upon  motion  of  Cumstoek,  the  court  in- 
structed the  jury,  that  if  they  believed  the  evidence,  they  ought 
to  find  for  him.  Exceptions  were  taken  to  the  opinion  of  the 
court,  and  the  evidence  made  part  of  the  record.  Under  the 
instructions  of  the  courts  a  verdict  was  found  for  Cumstoek, 
and  judgment  thereon  rendered  against  Hardin;  and  from  that 
judgment  Hardin  appealed.  The  assignment  of  errors  involves 
an  inquiry  into  the  correctness  of  the  instructions  given  to  the 
jury. 

From  the  preceding  statement,  it  will  be  perceived  that  no 
parol  evidence  was  introduced,  conducing  to  show  that  Cum- 
stoek ever  uttered  or  published  the  slanderous  matter  charged 
in  the  declaration;  but,  to  the  contraiy,  Hardin  appears  to  have 
rested  his  cause  exclusively  upon  the  evidence  contained  in  the 
memorandum,  writ,  and  declaration,  produced  in  evidence  to 
the  jury;  so  that  in  examining  the  correctness  of  the  instruc- 
tions given  by  the  circuit  court,  we  are  presented  with  the  ques- 
tion, whether  or  not  Hardin's  action  can  be  sustained  upon  the 
charge  of  robbery,  contained  in  that  writ  and  declaration;  and 
when,  too,  that  charge  is  proven  to  have  been  made  by  Allen, 
without  the  directions  of  Cumstoek,  and  under  an  engagement 
to  commence  an  action  of  assault  and  battery  against  Hardin. 

If  the  action  of  assault  and  battery  were  prosecuted  falsely 
and  maliciously,  and  without  any  reasonable  or  probable  cause, 
there  could  be  no  question  but  an  action  might  be  sustained  by 
Hardin;  but  then  the  action  ought  to  be  in  the  nature  of  an 
action  of  conspiracy  for  maliciously  suing,  and  not  in  the  form 
pursued  in  the  present  case. 

If  the  action  of  Hardin  can  be  sustained  in  its  present  form, 
it  must  be  upon  the  principle  of  the  writ  and  declaration  con- 
taining libelous  matter,  but  we  are  aware  of  no  case  where  slan- 
derous matter,  charged  in  a  regular  course  of  justice,  has  ever 
been  held  to  be  libelous. 

In  the  case  of  ImIc  v.  King^  1  Saund.  131,  it  was  held  that 
for  printing  a  false  and  scandalous  petition  to  a  committee  of 
the  house  of  commons  and  delivering  copies  thereof  to  the 
members  of  the  committee,  no  action  would  lie.    And  in  4  Coke 
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14,  it  was  held  that  no  action  would  lie  for  slanderous  words 
contained  in  articles  of  the  peace. 

The  reason  assigned  for  the  decision  in  the  former  case  is, 
that  to  deliver  copies  of  such  petitions  is  agreeable  to  the  order 
and  course  of  parliament,  and  the  reason  for  the  hitter  deter* 
mination  is,  that  by  exhibiting  articles  of  the  peace  the  parfcj 
pursued  the  ordinary  course  of  justice  in  such  case. 

In  the  case  cited  from  Ooke,  the  court,  upon  the  authority  of 
another  case  from  Cro.  Eliz.  230,  248,  takes  a  distinction  be- 
tween cases  where  the  court  has,  and  where  it  has  not  jurisdic- 
tion. 

In  the  case  cited  from  Coke,  it  appears  that  Owen  Wood  ex- 
hibited a  bill  in  the  star  chamber  against  B.  Bushley,  and 
charged  him  with  divers  matters  examinable  in  that  court;  and 
further,  that  he  was  a  maintainor  of  pirates  and  murderers,  and 
a  procurer  of  murderers  and  pirates,  which  offenses  were  not  de- 
terminable in  the  star  chamber.  Sir  B.  Bushley  brought  his 
action  on  the  case  against  Owen  Wood,  and  declared  that  the 
said  Wood  had  exhibited  the  said  bill  charging  that  the  said 
Bushley  was  a  maintainer  of  pirates  and  murderers,  and  a  pro- 
curer of  pirates  and  murderers,  etc. ;  and  that  the  said  Owen,  at, 
etc.,  speaking  of  the  matters  contained  in  said  bill,  in  the  hear- 
ing, etc.,  of  divers  persons,  etc.,  said  that  the  said  faUl  and  mat- 
ters therein  contained  were  true,  etc.  The  court  resolved  that 
for  any  matter  contained  in  said  bill,  which  were  examinable  in 
said  court,  no  action  would  lie;  but  for  the  words  not  examin- 
able there,  an  action  on  the  case  would  lie. 

But  the  editor  of  Saunder's  reports,  in  note  1  to  the  case 
already  cited,  in  speaking  upon  the  distinction  taken  by  the 
court  in  the  case  of  Coke,  says,  **  that  the  distinction  taken  he* 
tween  cases  where  the  court  has,  and  where  it  has  not  jurisdic- 
tion, has  been  often  denied,  and  in  either  case  no  action  will 
lie,"  and  refers  to  Lutw.  1571,  in  support  of  his  position. 

And  Bacon,  in  his  Abridgment,  vol.  YI.,  sec.  226,  adopts  the 
broad  and  general  proposition  *'  that  no  action  lies  for  the  pub- 
lication of  slanderous  words  in  a  course  of  justice;  but  if  the 
publication  be  accompanied  with  any  circumstances  of  malice, 
an  action  on  the  case  in  the  nature  of  a  writ  of  conspiracy,  may 
be  sustained." 

Whether  or  not  this  proposition  should  be  admitted,  with 
the  exception  contained  in  the  distinction  adopted  by  the  court 
in  the  case  in  Coke,  or  generally,  as  it  seems  to  be  supposed  by 
the  annotator  to  Saunders,  need  not,  in  the  present  case,  how- 
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ever,  be  decided;  for  in  either  point  of  view,  we  should  be  of 
opinion,  assuming  the  evidence  to  be  true,  that  Hardin  has 
shown  no  right  to  recover  against  Cuinstock. 

According  to  the  general  proposition,  it  is  perfectly  dear 
that  the  action  of  Hardin  cannot  be  maintained;  and  it  may  be 
fairly  questioned  whether  the  charge  of  robbery  comes  within 
the  exceptions. 

There  can  be  no  doubt  of  the  propriety  of  wwifing'  in  the 
same  action  with  a  charge  of  assault  and  battexy,  that  of  taking 
and  carrying  away  the  property  of  the  plaintiff.  And  if  a  rob- 
bery be  conunitted  in  taking  the  goods,  an  action  may,  never- 
theless, be  maintained  as  well  for  the  assault  and  battery,  as 
for  the  goods.  In  such  an  action,  therefore,  the  robbexy  might 
be  inquired  into,  and  if  so,  it  would  seem  to  follow  that  to 
charge  the  injury  to  have  been  committed  under  the  droum- 
stances  with  which  it  was  connected,  ought  not  to  be  deemed 
out  of  the  regular  course  of  justice,  or  a  charge  not  examinable 
before  the  court. 

But  were  it  conceded  that,  for  such  a  charge  as  that  con- 
tained in  the  writ  and  declarations,  an  action  might  be  main- 
tained, still,  we  should  be  of  opinion  the  instructions  of  the 
circuit  court  were  correct.  In  such  an  action  malice  is  the  gist 
of  the  action;  and,  without  evidence  of  malice,  Oumstock  can- 
not be  accountable.  And  assuming  the  evidence  true,  there  is 
no  pretext  for  the  imputation  of  malice  to  Oumstock  in  charging 
the  robbeiy .  He  appears  to  have  engaged  the  attorney  to  pros- 
ecute an  action  for  assault  and  battery,  and  the  robbexy  is 
proven  to  have  been  charged  by  the  attorney  without  his  knowl* 
edge  or  directions. 

The  judgment  must  be  affirmed  with  costs. 


The  Fbxvzlbgb  ATTENDmo  Wobds  ubzd  ik  Judzoxal  P&ooBBDZiros,  u 
discussed  in  the  note  to  McMiUan  v.  Birch^  2  Am.  Deo.  431.  The  Uw  on 
this  subject,  in  Eentncky,  is  stated  by  Chief  Justice  Msirshril  in  delivering 
the  opinion  of  the  court  in  ForbeMY,  Johnson,  11  B.  Mon.  48.  He  says: 
"The  principle  is  well  settled  and  is  indeed  essential  to  the  ends  of  justice, 
which  demand  that  there  should  be  a  free  resort  to  judicial  tribunals,  and  to 
the  remedies  furnished  by  the  law,  that  words  spoken  or  written  in  the 
course  of  justice,  and  pertinent  to  a  legal  proceeding  within  the  jniisdietion 
of  the  tribunal  to  which  they  are  addressed,  and  to  the  remedy  sought  in 
that  tribunal,  are  not  actionable,  though  they  be  false^  unless  the  prooeedinfc 
were  resorted  to  merely  for  the  puipoee  of  conveying  the  scandal  and  as  a 
cover  for  the  malice  of  the  party,  and  not  in  good  faith  as  a  remedy  for  the 
assertion  of  a  right  or  the  redress  of  a  wrong.  The  case  of  Tkom  v.  ifilm- 
ehard,  5  Johns.  621,  and  the  authorities  there  cited,  fnUy  sustun  thk  p<> 
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sitioiL*'  Mr.  Towmhend,  however,  lays  down  the  doctrine  witboat  qualifi- 
cation that  an  action  will  in  no  case  lie  for  defamatory  matter  inserted  in 
pleadings:  Townsh.  on  Slander  and  Libel,  lea  221;  and  that  the  power  of 
the  court  to  strike  out  scandalous  matter  in  pleadings,  and  to  punish  for 
contempt,  is  sufficient  to  prevent  any  abuse  of  the  privilege.  Words  uttered 
in  church  trials  for  breaches  of  discipline  are  entitled  to  the  same  privilege 
aji  those  used  in  regular  judicial  proceedings:  Lueeu  t.  Otue,  9  Bush*  297. 

As  to  the  liability  of  legislators  for  words  spoken  in  debsteb  see  Coj/in  ▼• 
Cojfin,  3  Am.  Bee  189. 


Bankin  v.  Maxwell. 

[9  A.  K.  MlasBAUi,  486.  j 

A  OoHTBAOT  TO  VM  Qbeooioally  Bmiobcbd  must  be  oertsui  m  evviy  psit. 

A  Bill  in  Ghakobbt  should  bi  so  GsBTAnr  in  setting  forth  the  case  aa 
to  enable  the  chancellor  to  pronounce  his  decree  at  once;  but  if  relief  is 
sought  on  a  lost  paper,  and  the  complainant  mistakes  his  case^  the  defect 
may  be  aided  by  the  answer. 

Allkoations  iir  ak  Unveritied  Bill  are  not  evidence  against  the  com- 
plainant. 

ht  Part  of  thb  LAin>  is  Lost,  a  vendee^  seeking  specific  performance  of  a 
contraot  to  convey,  will  not  be  compelled  to  take  such  part^  but  may 
take  the  safe  land  and  compensation  for  the  residue,  or  may  refuse  to 
take  any  part  and  go  for  compensation  for  the  whole  land. 

Thx  MxABcnuB  OF  CoMFXNBATioN,  if  the  loss  is  not  imputable  to  the  vendor, 
is  the  value  of  the  land  at  the  date  of  sale,  with  interest  from  the  time 
the  puichase>money  fell  due. 

Cboss-appbals  from  the  cironit  oourL  The  opinion  states  the 
case. 

Pope  and  IblMy  for  Bankin. 

Miggin  and  Wichliffe,  ccmira 

Bj  Court,  Mtt.t.b,  J.  Adam  Bankin  filed  his  bill  in  chanoexy 
in  the  court  below,  alleging  that  about  the  year  1784  he  pur- 
chased, of  John  Maxwell,  a  tract  of  two  hundred  acres  of  land, 
and  had  receiyed  possession  from  him,  and  a  bond  for  the  con- 
Teyance  thereof.  That  afterwards  in  a  suit  brought  by  Max- 
well against  him,  he  furnished  his  coimsel,  Joseph  H.  Davies, 
with  the  bond,  and  had  neyerseen  it  since;  that  after  the  death 
of  his  counsel  his  papers  had  fallen  into  the  hands  of  others, 
and  after  the  most  strict  scrutiny  he  could  not  find  it.  That 
the  bond  was  for  land  out  of  a  pre-emption  patented  in  the 
name  of  Maxwell,  assignee  of  Patterson.  He  does  not  then 
produce  a  copy  or  state  its  contents  from  recollection,  but  pro* 
eeeds  to  state  that  he  had  likewise,  about  the  same  time,  pur- 
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chased  a  tract  of  one  hundred  and  sixty  acres,  or  thereaboni» 
from  McConnell,  who  held  a  pre-emption^  also  interfering  a 
number  of  acres  with  Maxwell's  pre-emption;  and  that  haying 
completed  his  purchase  from  McOonnell,  he  resided  on  the 
land,  and  the  said  Maxwell  had  filed  his  bill  against  him,  set- 
ting up  his,  Maxwell's,  entry  on  said  pre-emption,  against  Mo- 
Connell's  claim,  held  by  BanMn;  and  in  that  suit  he  was 
successful;  but  that  during  its  pendency  said  Maxwell  had  filed 
an  amended  bill,  in  which  he  had  acknowledged  the  existence 
of  the  sale  and  bond,  and  had  stated  therein  that  the  land  was 
to  be  laid  off  by  the  bond  adjoining  the  lands  of  Alexander 
McConnell  and  John  Campbell;  and  this  is  all  the  account  he 
has  rendered  in  his  bill  of  the  contents  of  the  bond,  or  the 
shape  the. land  is  to  assume.  In  an  amended  l»ll  he  states  that 
the  land  was  to  lie  on  the  south-east  side  of  the  Hickman  road. 
He  then  proceeds  to  state  that  Maxwell  had  sold  and  conveyed 
parts  of  the  same  land  to  Charles  Humphreys  and  Hallet  M. 
Winslow,  and  charges  that  they  had  notice  of  his  prior  pur- 
chase from  Maxwell.  He  then  prays  a  conveyance  of  the  land. 
Humphreys  and  Winslow  admit  that  they  had  knowledge 
of  the  purchase  of  Bankin,  but  deny  that  it  covers  or  inter- 
feres with  them.  Maxwell,  as  well  as  the  other  defendants, 
denies  that  the  purchase  or  bond  of  Bankin  is  as  stated  in  the 
bill.  They  admit  a  purchase  and  bond  for  the  quantity  charged 
in  Bankings  bill  out  of  the  same  tract,  and  admit  the  exist- 
ence of  Maxwell's  amended  bill  in  his  former  suit  against 
Bankin,  as  set  out  and  sworn  by  him;  but  they  deny  the  force 
of  it  as  evidence  against  them,  because  it  was  not  sworn  to  by 
Maxwell,  and  was  barely  the  suggestions  of  his  counsel  in  that 
suit,  in  his  absence,  and  in  the  absence  of  the  bond  itself; 
but  they  also  confront  that  amended  bill  by  Bankings  own  plea 
in  the  same  suit,  written  by  his  counsel,  in  which  he  seems  to 
suggest  that  his  purchase  of  Maxwell  covers  the  land  on  which 
he  resides.  They  also  set  forth  a  copy  of  the  bond  which 
Humphreys,  the  defendant,  declares  in  his  answer  he  drew  from 
the  original,  having  borrowed  it  from  Bankin  and  returned 
it  to  him;  and  Maxwell  swears  also  in  his  answer,  that  it 
is  a  correct  copy  of  the  original  bond,  and  denies  as  well  as 
the  other  defendants,  any  other  contract.  Maxwell  does  not 
contest  the  payment  of  the  purchase -money,  but  alleges  it 
was  small,  and  relies  on  the  antiquity  and  staleness  of  the 
traDsaction,  so  far  as  it  respects  any  other  land,  but  admits  his 
willingness  to  convey  according  to  the  bond.     The  copy  of  the 
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bond  thus  exhibited,  in  its  condition,  describes  the  land  thus: 
**  Two  hundred  acres  of  John  Maxwell's  pre-emption,  and  part 
of  the  land  on  which  the  said  John  now  dwells,  being  part  of^ 
the  lands  the  said  John  Maxwell  got  of  Col.  Bobert  Patterson, 
being  the  most  westernmost  part  of  the  said  John  Maxwell's 
land."  And  in  that  part  of  the  bond  which  stipulates  a  con- 
Tejance,  he  binds  himself  ''  to  make  over  and  convey  by  deed 
of  general  warranty  the  aforesaid  two  hundred  acres,  lying  on 
the  most  westernmost  part  of  the  said  John  Maxwell's  land." 
This  is  all  the  description  of  the  land  given  by  the  copy  exhib- 
ited, and  it  seems  perfectly  clear  that  the  boundary  has  never 
been  demarked. 

The  parties  then  went  into  the  production  of  a  quantity  of 
proof,  the  defendants  endeavoring  to  show  that  the  purchase 
covered  Bankin's  purchase  from  McConnell,  where  he  resides; 
and  the  complainant  to  disprove  that  fact.  On  a  hearing  in  the 
court  below,  it  was  decreed  that  Maxwell  should  convey  the 
land,  as  nearly  in  a  square  as  practicable,  to  include  the  spring 
in  the  most  westwardly  part  of  the  tract  embraced  in  the  patent, 
from  this  decree  each  party  appealed. 

It  is  a  well  settled  principle,  that  a  contract  which  will  be 
enforced  in  equity  must  be  certain  in  all  its  parts.  Applying 
this  rule  to  the  bill  of  the  complainant  in  the  court  below,  it 
may  well  be  doubted  whether,  from  its  vagueness  and  uncer- 
tainty, it  ought  not  to  be  dismissed,  even  if  it  was  taken  as  con- 
fessed and  every  word  to  be  assumed  as  true.  He  has  given  us 
no  other  account  of  the  ground  that  the  bond  was  to  occupy 
than  what  he  has  taken  from  Maxwell's  bill,  made  part  of  his 
bill,  and  that  is,  it  was  to  adjoin  the  lines  of  McConnell  and 
John  Campbell.  He  has  not  told  us  which  line  of  McConnell, 
when  there  are  two  in  the  interference  with  Maxwell,  nor  has 
he  set  forth  in  his  bill  or  made  appear  in  proof  anything  about 
the  position  of  John  Campbell's  line,  or  indeed  shown  that  such 
a  line  in  fact  existed,  when  these  lines  were  both  necessaiy  to 
^ve  figure  to  the  land  demanded,  if  it  was  to  lie  as  he  contends 
for  it. 

But  as  every  person  who  attempts  to  support  a  bill  on  a  lost 
writing  cannot  have  it  in  his  power  to  set  forth  the  contract, 
as  he  who  has  not  lost  his  evidence,  and  the  loss  of  writings 
must  form  a  good  exception  to  the  rule,  which  requires  every 
bill  to  be  sufficient  on  its  face  to  enable  the  chancellor  to  pro- 
nounce a  decree  thereon,  it  would  be  rather  rigid  to  dismiss 
the  complainant's  bill  because  it  is  vague  and  indefinite  in  the 
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claim  Bet  up,  without  looking  into  the  answers  and  seeing 
whether  any  aid  can  be  deriyed  from  them.  An  answer  maj 
sometimes  aid  a  defective  bill.  And  if  this  is  permitted  in  anj 
case,  it  onght  to  be  in  one  where  the  complainant  has  lost  the 
writing  on  which  his  claim  is  based.  He  may  then  be  permitted 
to  mistake  his  case  materially,  and  if  the  disdosure  made  by 
the  answer  should  rectify  the  mistake,  but  still  show  that  he 
was  entitled  to  another  claim  differing  in  position  and  extent 
from  that  stated  in  the  bill,  we  see  no  solid  objection  against 
the  complainant  haying  relief  granted  him  for  that,  although 
he  cannot  get  that  which  he  required  in  his  bill.  Applying  this 
rule  to  the  case  before  us,  the  answers  afford  a  valid  description 
for  two  hundred  acres  of  land  out  of  the  same  tract  stated  in 
the  bill,  but  totally  denies  the  position  of  that  two  hundred 
acres  claimed  in  the  bill,  but  gives  its  true  position,  as  they 
allege  by  the  copy  of  the  bond  which  they  have  exhibited.  The 
complainant  below  has  not  proved  his  own  position  to  be  cor- 
rect by  a  single  witness  who  ever  saw  or  read  the  bond,  or  by 
any  other  kind  of  evidence,  except  the  amended  bill  of  McOon* 
nell,  in  the  former  suit  against  them,  shall  be  adjudged  good 
evidence,  and  sufficient  to  countervail  the  denial  of  the  answers. 
This  we  cannot  admit.  It  was  anciently  thought  that  a  bill  in 
chancery  was  good  evidence  against  the  party,  even  not  under 
oath.  But  this  rule  was  founded  on  a  questionable  basis.  We 
well  know  that  counsel  are  not  restricted  in  crowding  into  their 
bills  numerous  allegations  to  dress  their  case,  and  leave  it  to  the 
proof,  if  denied,  to  determine  the  correctness.  Bills  may  also 
be  written,  framed,  and  filed  by  counsel,  without  appealing  to 
the  client  for  their  correctness  as  frequently  as  a  declaration  at 
common  law,  unless  the  practice  and  rules  of  law  require  them 
to  be  sworn  to  by  the  client.  A  stronger  reason  in  such  cases 
could  not  be  given  for  admitting  such  bills  as  valid  testimony 
than  there  could  be  for  admitting  declarations  at  common  law 
for  the  same  purpose.  Hence  a  modem  rule  is  adopted,  much 
more  based  in  reason,  to  reject  such  bills  as  evidence  to  prove 
confessions  against  the  party  who  filed  them.  The  bill,  in  Una 
instance  offered  as  evidence,  was  not  sworn  to,  nor  was  it  re- 
quired by  the  rules  of  practice  so  to  be.  For  anything  that  ap- 
pears,  it  may  never  have  been  seen  and  examined  by  Maxwell 
until  it  was  set  up  against  him  in  this  suit.  It  attempted  to 
detail  the  terms  of  a  written  contract  which  the  counsel  could 
not  be  presumed  to  have  before  him,  or  even  to  have  seen.  It 
is,  therefore,  deemed  wholly  insufficient  to  overrule  and  inval- 
^te  the  answers  in  the  present  instance. 
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The  defendants  appear  to  have  directed  their  attention,  in 
this  case,  to  proving  that  the  bond,  or  the  two  hundred  acres 
sold,  covered  the  same  groond  that  Bankin  bought  of  McOonnell; 
that  he  purchased  of  Maxwell  in  the  first  instance,  and  took 
possession  from  him;  and  afterwards,  finding  McOonnell  had 
an  elder  patent  upon  the  land,  he  purchased  it,  to  consolidate 
the  claims  and  quiet  his  possession.  On  the  coniraiy,  Sanldn, 
complainant  below,  seems  to  have  made  great  efforts  to  prove 
that  he  first  purchased  of  McOonnell,  and  took  possession  from 
him  of  the  farm  on  which  he  resides,  and  that  the  purchase  set 
up  in  his  bill  from  Maxwell  was  of  entirely  distinct  and  adjoin- 
ing or  contiguous  lands.  It  is  something  singular  that  both 
parties  should  have  avoided  direct  and  special  allegations  to  this 
effect  in  their  pleadings,  and  try  to  make  it  out  by  depositions, 
and  then  in  argument  at  the  bar,  ore  tentis.  This  omission  to 
notice  so  important  a  bone  of  contention  in  their  pleadings,  and 
then  bestowing  so  much  labor  on  it,  pays  no  great  compliment 
to  the  preparation  of  either  party,  and  has  aided  to  embarrasB 
,thi8  cause  to  some  extent,  by  leaving  it  in  that  darkness  and 
doubt,  which  to  a  great  extent  rests  upon  it.  The  defendants, 
on  their  side,  have  produced  two  witnesses,  unimpeached,  con- 
ducing to  fix  the  purchase  from  Maxwell  to  be  anterior  to  that 
from  McOonnell,  and  to  cover  the  original  settlement  and  resi- 
dence of  Bankin;  while  Bankin  has  rebutted  them  by  two  more 
positive  and,  as  far  as  this  record  shows,  equally  credible,  show- 
ing that  Bankin's  purchase  and  possession  from  McOonnell  was 
the  prior  purchase.  These  two  are  also  corroborated  by  the 
testimony  of  Mrs.  McOonnell,  a  third  witness,  the  widow  of 
him  from  whom  the  purchase  was  made.  Add  to  this,  that  the 
bond  exhibited  and  relied  on  by  the  defendants  fixes  the  land 
to  lie  on  the  west  side,  or  part,  of  Maxwell's  survey;  and,  by 
doing  so,  it  will  be  seen  by  an  inspection  of  the  plat  that  it 
cannot  take  in  the  residence  of  Bankin  and  his  spring,  unless 
it  is  extended  eastwardly  until  it  is  much  longer  than  wide. 
No  aid  can  be  derived  from  this  testimony  in  fixing  the  position 
of  the  bond.  Nor  does  the  court  attach  any  importance  to  the 
testimony  adduced  by  Bankin,  that  Maxwell  had  said,  if  Ban- 
kin lost,  it  must  be  made  up  out  of  other  lands.  This  was  but 
the  casual  conversation  of  Maxwell,  evincing  what  he  intended 
to  do  in  case  Bankin  lost,  instead  of  proving  that  such  a  clause 
was  in  the  bond,  which  Bankin  himself  in  his  pleadings  does 
not  attempt  to  swear  was  in  it.  The  position  of  the  two  hun- 
dred acres,  then,  remains  as  fixed  by  the  answers,  and  is  not 
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changed  by  the  proof  in  the  cause.  Taking  the  oopj  of  the 
bond,  then,  for  agreed,  it  fixes  the  two  hundred  acres  in  the 
extreme  west  of  the  surrey.  And  although  its  expressions  are 
not  grammatical,  yet  its  meaning  is  plain.  The  care  taken  to 
attach  the  bond  to  the  west  is  evident,  by  the  use  of  the  super- 
latiye  of  the  superlative — ^the  most  westernmost  part  of  Max- 
well's land. 

To  avoid  the  effect  of  these  words,  it  has  been  contended  in 
argument,  that  McConneirs  elder  grant  covered  this  ground; 
that  McConnell  was  possessed  of  his  grant  by  actual  settlement 
thereon,  without  the  interference,  which  gave  him  the  con- 
structive possession  of  that  interference;  and  that,  of  course, 
the  "land"  of  Maxwell  could  not  mean  any  part  within  the 
lines  of  McConnell,  as  he,  having  neither  the  legal  title  nor  pos- 
session, had  no  land  then,  as  his  entry  did  not  cover  it,  as  sur- 
veyed by  this  court  in  the  case  of  Bostoorth  y.  Maxwell,  Ad- 
mitting the  premises  assumed  correct,  we  could  not  adopt  the 
conclusion.  It  would  be  giving  the  word  ''land"  used  in  this 
bond  a  very  technical  meaning,  and  disregarding  the  intention 
of  the  parties  in  using  it.  The  bond  shows  that  the  whole 
tract  was  in  contemplation  of  the  parties  when  they  spoke  of 
**  land."  It  describes  the  tract  as  the  one  on  which  Maxwell 
resided,  and  as  the  pre-emption  "got  of  Colonel  Patterson." 
They  therefore  intended  the  whole,  without  the  exception  of 
the  then  untried  effect  of  McConnell's  interference,  perhaps 
then  unknown.  And  had  *  they  intended  to  have  excluded 
McConnell's  interference,  they  could  have  done  so  by  words 
more  appropriate.  On  the  extreme  west,  disregarding  McCon- 
nell's lines,  the  bond  must  be  placed. 

This  is  evidently  along  the  line  N  O,  on  the  connected  plat, 
made  out  for  the  trial  of  this  cause.  This  line,  according  to 
the  calls  of  the  .patent,  is  within  four  degrees  of  a  due  north 
and  south  line,  and,  of  course,  presents  itself  as  the  extreme 
west.  A  line  must  be  extended  from  the  comer  P,  parallel  to 
the  line  M  N,  until  a  line  at  right  angles  thereto,  will  include  the 
quantity  of  two  hundred  acres.  This  places  the  land  in  as 
reasonable  a  form  aa  the  words  of  the  bond  will  require.  It  is 
evident  that  this  position  is  widely  different  from  that  assumed 
by  the  court  below,  so  far  as  the  indefinite  terms  of  that  decree 
enables  this  court  to  understand  it.  In  directing  the  survey,  as 
this  court  has  done,  another  difficulty  occurs.  It  is  charged  in 
one  of  Rankin's  amended  bills,  that  this  land,  or  the  greater 
part  of  ih,  is  lost  in  the  suit  of  Bosworth  and  Maxwell.     This 
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loss  is  not  denied  by  the  answei^.  BesideSy  Maxwell  contends, 
in  this  case,  that  the  position  given  to  his  claim  in  that  suit,  in 
this  court,  is  the  correct  one,  and  that  he  has  a  valid  entry, 
able  to  cope  with  McConnell's  legal  estate,  for  so  much  land 
as  is  covered  by  his  entry,  when  surveyed  as  there  directed. 

He  has  adduced  in  this  cause  testimony  establishing  the  calls 
of  his  entry,  and  has  given  the  position  it  assumed  by  the  decree 
in  that  case.    That  testimony  accords  with  that  produced  in  the 
ease  cited.     So  far  then  as  the  validity  of  the  entry  of  Maxwell 
is  here  in  question,  we  adopt  the  same  position  given  to  it  in 
that  case.    At  aU  events,  we  cannot  give  it  more  of  the  land, 
assigned  to  Banlrin  in  this  decree,  than  the  figure  of  the  survey 
in  that  case  has  done.    It  is  admitted  by  the  parties  that  the 
patent  of  McConnell  is  the  eldest;  and  it  does  not  appear  that 
Maxwell  has  possession  without  these  decreed  lines,  for  these 
he  seems  to  show  as  the  extent  of  the  validity  of  his  claim.    It 
would  not  be  equitable,  then,  to  compel  BanMn  to  take  land 
which,  by  the  opposite  party's  own  showing,  he  has  no  title  to^ 
either  in  law  or  equity,  and  the  possession  of  which  he  cannot 
give.     He  ought  not,  therefore,  to  be  compelled,  without  his 
consent,  to  take  any  of  the  land  outside  of  the  decreed  lines. 
And  as  it  is  evident  that  part  of  the  land  hereby  allotted  to  him 
wiU  be  without  the  decreed  lines  and  part  within  it,  he  ought 
not  to  be  compelled  to  lose  that  which  is  within,  as  well  as  that 
for  which  he  cannot  get  a  valid  claim.    For  it  is  a  rule  in  the 
specific  execution  of  contracts,  that,  if  part  of  the  land  stipu* 
lated  to  be  conveyed  is  lost,  and  part  saved,  it  gives  the  party 
seeking  that  specific  execution  his  election,  either  to  take  com- 
pensation for  the  whole,  and  to  refuse  to  take  any  part  of  the 
land,  or  to  take  that  part  which  is  saved  and  have  compensation 
for  the  residue.     Such  was  the  principle  adopted  by  this  court, 
in  the  case  of  McConneU  v.  Dunlaps,  Hard.  41  [3  Am.  Dec. 
723].    Such  election,  this  court  conceives,  Bankin  ought  to  have 
in  this  cause. 

The  decree  of  the  court  below  is  therefore  reversed,  and  the 
cause  remanded  to  that  court,  with  dijrections  to  cause  the  said 
two  hundred  acres  to  be  laid  down  by  actual  survey,  pursuant 
to  this  decree,  carefully  demarking  and  distinguishing  between 
that  part  of  the  two  hundred  acres,  which  will  be  without  the 
decreed  lines  of  the  survey  of  Maxwell's  pre-emption,  assignee 
of  Patterson,  when  laid  down  pursuant  to  the  opinion  of  this 
court,  in  the  case  of  Bosworlh  v.  Maxwell^  and  also  what  will  be 
said  lines,  the  possession  of  which  is  held  by  Maxwell 
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or  Banldn,  or  under  Maxwell's  claim,  and  then  to  permit  Ban- 
kin  to  make  his  election  whether  he  will  take  a  conyejanoe  for 
that  part  of  the  decreed  lines,  and  have  compensation  for  the 
residue,  or  whether  he  will  reject  the  acceptance  of  any  part  of 
the  land,  and  take  compensation  for  the  whole;  and  then  to 
decree  him  compensation,  either  for  the  whole  or  part,  accord- 
ing to  his  election;  and  also  to  make  such  further  orders  and 
•decrees  as  equity  may  require  for  the  termination  of  this  snit. 
As  to  the  measure  of  compensation,  it  appears  that  the  neces- 
sity of  it  is  created  by  the  interposition  of  McConnell's  claim, 
and  that  no  fraud  is  imputable  to  Maxwell,  by  reason  of  which 
the  whole  land  cannot  be  obtained.    According,  then,  to  the 
repeated  decisions  of  this  court,  the  value  of  the  land  at  the 
time  of  the  contract,  to  be  ascertained  by  the  purchase-money 
agreed  to  be  given,  if  practicable;  if  not,  then  by  other  evidence, 
ought  to  be  the  criterion,  with  legal  interest  thereon  from  the 
*date  of  the  contract,  or  the  time  the  purchase-money  became 
*due,  until  paid.     And  as  the  price  of  the  land  is  not  proved  in 
the  cause,  although  there  is  proof  of  general  value  at  that 
period,  the  court  below  is  directed  to  ascertain  the  measure  of 
compensation  by  an  issue  of  quantum  damniftcalus  tried  by  a 
jury.    As  to  the  cross-appeal  of  the  defendants  below,  although 
Maxwell  has  filed  an  answer  in  the  nature  of  a  cross-bill,  to 
which  Bankin  has  responded,  in  which  he  claims  the  restoration 
of  the  possession  of  all  the  lands  inside  of  his  survey,  which  he 
accuses  Bankin  of  taking  under  color  of  his  purchase,  we  are 
of  opinion  that  it  is  too  brief  and  indefinite  to  offer  a  sufficient 
issue  on  that  subject,  and  too  vague  to  authorize  the  interposi- 
tion of  the  chancellor  in  his  favor,  even  if  it  was  a  case  proper 
for  equitable  jurisdiction.    We,  therefore,  refuse  the  interposi- 
tion for  his  relief  therein  required,  and  leave  him  to  the  remedy 
that  his  legal  title  will  afford  him;  and  Bankin  must  recover 
the  costs  of  both  appeals  in  this  court,  as  Maxwell's  heirs  have 
<K>ntended  for  the  decree  of  the  court  below,  and  have  only  as- 
signed as  error  that  it  did  not  go  farther,  and  restore  him  the 
land. 


Upon  the  labjeot  of  speeifio  performance,  with  oompwmtion  for  deGden- 
ciea,  see  Pometoy  on  Contracts,  sec.  434  e<  Mq.  See  panJIel  oaeesi  MeKeoM 
V.  Beed^  ante,  818,  and  Moore  v.  Skidmore,  anU,  833. 
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Ford  v.  Sproule. 

[3  ▲.  K.  Mabiball,  6S8.J 

A  Belivibt  and  Acoxftancb  of  Goods,  before  the  day  of  pftymeni,  ptwei 
the  legal  title  to  the  vendee. 

OoKDinoir  Prboedbnt,  Subsbquxnt  Act  is  kot. — An  act  to  be  performed 
sabeeqnently  to  another  cannot  be  conatmed  a  condition  precedent. 

JuBZSDicnoir  to  "ExnoBxm  Ldens  is  concurrent  in  law  and  equity. 

A  Vendor  has  no  Lien  on  GkK)Da  in  case  of  the  purchaser's  insolvency, 
where  before  the  insolvency  the  goods  have  been  delivered  to  an  agent 
for  the  purchaser,  and  the  latter  has  sold  them  and  assigned  the  contract 
to  a  third  person  for  value,  and  directed  the  agent  to  deliver  them,  and 
the  agent  has  accordingly  charged  the  goods  to  the  assignee. 

A  BONA  TIDE  Assignee  of  a  Contbact  for  the  delivery  of  goods  is  not 
bound  by  any  equities  between  the  original  parties  arising  after  the  de- 
livery of  the  goods. 

KoiONAL  Pabit  as  A  WtiNsss.— One  who  has  been  made  a  party,  but  who 
has  no  interest  in  the  contest,  is  a  competent  witness. 

Equttablb  Rkuef  whebb  Claim  is  Legal.— If,  by  reason  of  acts  of  the 
adverse  party,  resort  is  had  to  equity  to  enforce  a  legal  claim,  no  greater 
relief  should  be  allowed  than  would  be  allowed  at  law. 

Wbtf  of  error  to  the  circuit  court.  The  opinion  states  the 
oase. 

B.  Hardin  and  WiGkUffe,  for  the  plaintiff. 

Crane,  LiUdl  and  Hardin,  contra. 

By  Ooort,  Owslet^  J.  On  the  fourteenth  of  June,  1814,  Ford 
&  Warren  contracted  ^th  James  Coleman  for  Coleman  & 
McGowan  to  deliver  to  him  at  Shippingport  one  hundred  and 
eighty  thousand  pounds  of  hempen  yams,  and  on  the  same  day 
gave  four  obligations,  coyenanting  to  deliver  forty-five  thousand 
pounds  thereof  on  or  before  the  tenth  of  August,  forty-five 
thousand  pounds  on  or  before  the  first  of  October,  forty-five 
thousand  pounds  on  or  before  the  tenth  of  November,  and 
forty-five  thousand  pounds  on  or  before  the  twenty-fifth  of  De* 
member  next  thereafter. 

In  July,  after  the  date  of  the  contract.  Ford  &  Warren  com* 
menced  delivering,  and  before  the  commencement  of  this  suit 
had  actually  delivered  at  the  warehouse  of  Berthoud  &  Son,  in 
Shippingport,  between  one  hundred  and  nineteen  and  one  hun- 
dred and  twenty  thousand  pounds  of  the  yams,  and  in  pursu* 
ance  to  the  written  request  of  Ford  &  Warren,  Berthoud  k  Son 
^ve  their  receipt  acknowledging  the  receipt  thereof  for  and  on 
account  of  Coleman  &  McGowan,  and  entered  the  same  in 
their  book  to  the  account,  and  subject  to  the  order  of  Coleman 
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&  McGowan;  and  thereafter,  by  order  of  Ooleman  &  McGowan, 
placed  the  yams  to  the  account  and  subject  to  the  order  of 
Sproule,  Armstrong  &  Co.,  and  by  the  order  of  Sproule,  Arm- 
strong &  Co.,  placed  the  same  to  Uie  account  and  subject  to  the 
order  of  Duncan  &  McCall. 

For  the  purpose  of  regaining  the  possession  of  the  yarns^ 
and  obtaining  such  relief  as  the  circumstances  of  their  case 
might  authorize,  Ford  &  Warren,  in  December,  1814,  exhibited 
their  bill  in  equity.  They  charge  that  Berthoud  &  Son  had  no 
proper  authority  to  enter  the  yarns  to  the  account  or  subject  to 
the  order  of  eitiier  Coleman  &  McGowan,  Sproule,  Armstiong 
&  Co.,  or  Duncan  &  McCall;  that  by  the  terms  of  the  contract, 
Coleman  was  to  pay  for  the  yam  eighteen  thousand  four  hun- 
dred and  fifty  dollars — one  third  thereof  in  six  months,  one 
third  in  eighteen  months,  and  the  residue  in  twentynaeven 
months;  and  that,  although  by  the  terms  of  their  obligations, 
they  bound  themselves  to  deliver  the  yams,  as  above  stated,  yet 
by  the  agreement  of  the  parties,  as  a  condition  precedent  to  the 
delivery,  Coleman  was  to  pay  six  thousand  one  hundred  and  sixty 
dollars  against  the  first  of  January,  1815,  and  secure  the  payment 
of  the  residue  of  the  price  by  good  and  sufficient  security;  that 
having  delivered  about  one  hundred  and  nineteen  or  twenty 
thousand  pounds,  they  informed  Coleman  of  their  readiness  to 
deliver  one  hundred  and  fifty  thousand  pounds,  and  would  de- 
liver the  balance  upon  being  secured  in  the  payment;  that  they 
were  then  informed  by  Coleman  of  his  having  transferred  the 
yams  to  Sproule,  Armstrong  &  Co.,  and  that  he  had  in  their 
hands  about  twenty  thousand  or  thirty  thousand  dollars,  out 
of  which  he  intended  to  make  payment;  but  upon  again  calling 
on  Coleman,  they  were  informed  by  him  that  Sproule,  Arm- 
strong &  Co.  refused  to  deliver  up  his  funds,  and  acknowledged 
his  inability  to  comply  with  his  contract,  and  admitted  that  the 
yams  belonged  to  them  (Ford  &  Warren),  and  then  released 
them  from  any  further  compliance  with  their  part  of  the  con- 
tract; that  Coleman  also  informed  them  he  had  made  known  to 
Sproule  &  Co.  the  nature,  terms  and  conditions  of  the  contract 
at  the  time  of  making  the  transfer  of  the  yams;  that  Coleman 
directed  a  letter  to  Berthoud  &  Son,  suggesting  he  never  had 
the  possession  of  the  yarns,  and  that  they  of  right  belonged  to 
Ford  &  Warren;  that  they  presented  the  letter  and  demanded 
of  Berthoud  &  Son  the  yarns,  but  they  refused  to  deliver  them, 
ailing,  that  by  the  order  of  Coleman  they  were  placed  to  the 
account  and  made  subject  to  the  order  of  Sproule,  Armstrong  & 
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Oo.y  and  by  the  order  of  Sproule,  Armstrong  &  Co.  they  were 
placed  to  the  account  and  made  subject  to  the  order  of  Duncan 
&  McCall.  They,  moreover,  charge  that  the  yams  were  worth 
fourteen  thousand  dollars;  that  they  have  never  received  any 
part  of  the  price,  and  that  Coleman  &  McGowan  have  become 
insolvent;  they  make  Coleman  &  McGk>wan,  Sproule,  Armstrong 
&  Co.,  and  Duncan  &  McCall,  defendants,  and  ask  to  be  re- 
stored to  the  yams,  and  general  relief,  and  that  an  injunction 
may  be  granted,  etc. 

The  judge  to  whom  the  bill  was  presented,  made  an  order 
directing  Berthoud  &  Son,  either  to  deliver  up  the  yarns,  or 
give  bond  and  security  to  have  them  forthcoming,  ready  to  be 
delivered  to  the  complainants,  as  the  court  might  finally  direct, 
or,  on  his  failure  to  do  so,  for  the  sheriff  to  take  the  possession 
of  the  yams,  and  deliver  them  to  Ford  &  Warren,  upon  their 
giving  bond  and  security,  etc. 

Berthoud  &  Son  refused  either  to  give  bond  and  security  or 
deliver  up  the  yarns,  and  the  sheriff  took  them  in  his  possession, 
and  delivered  them  to  Ford  &  Warren.  Ford  &  Warren  were 
then  about  to  dispose  of  the  yarns,  but,  upon  petition  of 
Sproule,  Armstrong  &  Co.,  they  were  by  another  order  of  the 
judge,  restrained  from  doing  so,  and  enjoined  from  proceeding 
further  under  the  first  order  made,  until  further  order  of  the 
court,  etc. 

Sproule,  Armstrong  A;  Co.,  then  answered  the  bill,  alleging 
they  had  no  personal  knowledge  of  the  contract  between  Ford 
&  Warren,  and  Coleman,  but  denying  that  the  delivery  of  the 
yams  was  to  be  dependant  upon  the  conditions  alleged  in  the 
bill;  they  charge,  that  understanding  that  Coleman  held  the 
obligation  of  Ford  &  Warren  for  the  delivery  of  eighteen  thou- 
sand pounds  of  yams,  and  being  informed  that  part  thereof  had 
been  delivered  in  the  warehouse  of  Berthoud  &  Son,  they  on 
the  first  of  August,  1814,  in  good  faith,  made  a  contract  with 
Coleman,  whereby  he,  for  a  valuable  consideration,  gave  his 
obligation  to  pay  them  nine  thousand  three  hundred  dollars, 
against  the  first  day  of  July,  1816,  and  they  advanced  to  him 
drafts  to  the  amount  of  twenty-four  thousand  dollars,  drawn  in 
their  favor  by  Duncan  &  McCall,  on  A.  McCall,  at  Philadelphia, 
and  payable  four  months  after  sight;  and  that,  to  secure  them 
in  payment  of  the  nine  thousand  three  hundred  dollars,  and 
for  advances  in  the  drafts  aforesaid,  Coleman  assigned  to  them 
the  obligations  on  Ford  &  Warren  for  the  yams,  and  agreed  to 
deliver  into  their  possession  five  hundred  thousand  pounds  of 
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jams,  inoluding  the  eighteen  thousand  pounds,  for  which  Fozd 
&  Warren  had  given  their  obligation;  that  Coleman,  aeoord- 
inglj,  addressed  an  order  to  Berthoud  &  Son,  in  whose  posses- 
sion great  part  of  the  yams  were,  directing  them  to  deliver  to 
Sproule,  Armstrong  &  Co.,  all  the  jams  which  then  were,  or 
that  might  thereafter  be,  delivered  in  their  warehouse  by  Mr. 
John  Hanna,  or  Ford  &  Warren;  that  upon  presenting  the 
order,  together  with  the  obligations  of  Ford  &  Warren  assigned 
to  them,  to  Berthoud  &  Son,  the  possession  of  the  jams  was 
delivered  to  Sproule,  Armstrong  &  Co.,  and  entered  in  the 
.  books  of  Berthoud  &  Son  to  their  account,  and  subject  to  their 
order.  Thej  further  charge  that,  bj  their  contract  with  Cole- 
man, thej  were  to  have  possession  of  the  yams,  and  not  to  dis- 
pose of  them  within  less  than  twelve  months,  for  less  than 
fifteen  cents  per  pound,  but  if  the  amount  of  the  drafts  ad- 
vanced were  not  paid  within  that  time,  and  the  payment  of  the 
note  of  nine  thousand  three  hundred  dollars,  secured  by  good 
indorsers,  they  were  at  liberty  to  sell  the  yams  for  the  purpose 
of  discharging  those  sums,  and  in  the  meantime  they  were  per- 
mitted to  place  the  yams  in  the  hands  of  Duncan  &  McCall,  or 
their  agent  in  this  country.  They  moreover  charge,  that  on  the 
same  day  tbey  made  a  contract  with  Duncan  &  McCall,  by 
which  the  yams  were  to  be  placed  in  the  hands  of  Duncan  & 
McCall,  to  secure  them  the  drafts  which  they  had  drawn  in 
Philadelphia,  and  which  had  been  delivered  to  Coleman,  under 
his  contract  with  Sproule,  Armstrong  &  Co.,  and  that,  in  pur- 
suance of  that  contract,  Berthoud  &  Son  were  directed,  and 
have  actually  placed  the  yams  to  the  account,  and  subject  to 
the  order  of  Duncan  &  McCall. 

They  also  allege  that  the  drafts,  which  consisted  in  bills  of 
exchange,  drawn  by  Duncan  &  McCall,  were  protested  for  non- 
acceptance,  but  for  the  honor  of  the  drawer  were  accepted  by 
Balch  &  Bidgway;  and  that  they  (Sproule,  Armstrong  &  Co.) 
in  pursuance  of  their  contract,  have  been  under  the  necessity 
of  remitting  the  amount  thereof  to  Philadelphia  for  the  pur- 
pose of  discharging  the  bills,  etc.  They  allege  a  strict  com- 
pliance with  the  contract  on  their  part;  they  are  bcmajide 
purchasers  for  a  valuable  consideration  vnthout  notice;  insist 
that  the  right  of  property  in  the  yams  is  legally  in  them,  and 
rely,  that  a  court  of  equity  should  not  extend  relief  to  Ford  & 
Warren. 

The  answer  of  Duncan  &  McCall  denies  any  knowledge  of 
the  contract,  either  between  Ford  &  Warren  and  Coleman,  ot 
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between  Coleman  and  Sproule,  Armstrong  &  Co.,  and  requires 
proof  from  the  oomplainants  of  the  several  allegations  of  their 
bill.  They  allege  that  in  the  fair  course  of  their  business  as 
commission  merchants^  peroeiying  the  assignments  to  Sproule, 
Armstrong  &  Co.,  of  the  obligations  given  by  Ford  &  Warren 
to  Coleman,  for  the  delivery  of  the  yams,  and  understanding 
that  part  of  the  yams  were  delivered  in  the  warehouse  of  Ber- 
thoud  &  Son,  they  received  from  Sproule,  Armstrong  &  Co.,  an 
assignment  of  the  obligations,  and  a  transfer  of  the  yams  as 
collateral  security  for  the  repayment  of  the  sum  advanced  by 
them  in  the  drafts  on  Philadelphia,  referred  to  in  the  answer  of 
Sproule,  Armstrong  A  Co.  They  insist  upon  their  right  to  in- 
demnity out  of  the  yams,  and  refer  to  the  answer  of  Sproule, 
Armstrong  &  Co.,  and  adopt  it  as  a  part  of  their  answer. 

The  answer  of  Berthoud  &  Son  adndts  the  delivery  of  the 
yams  in  their  warehouse,  by  Ford  &  Warren,  but  they  allege 
that  at  the  time  of  delivery  they  were  directed  by  a  letter  from 
Ford  &  Warren  to  receive  the  yams  for  and  on  account  of  Cole- 
man, and  in  pursuance  to  that  direction,  the  yams  were  so  re- 
ceived and  entered  in  their  books  to  the  account  of  Coleman, 
and  that  sometime  thereafter,  being  presented  with  the  obliga- 
tions given  by  Ford  &  Warren,  assigned  to  Sproule,  Armstrong 
&  Co.,  together  with  an  order  from  Coleman,  directing  a  trans- 
fer of  the  yams  to  them,  the  transfer  was  accordingly  made, 
and  the  yarns  placed  to  the  account  of  Sproule,  Armstrong  & 
Co.,  and  afterwards  by  the  directions  of  Sproule  &  Co.,  they 
were  placed  to  the  account  and  subject  to  the  order  of  Duncan 
&  McCall;  they  deny  the  transfers  were  made  without  compe- 
tent authority,  and  refer  to  the  letter  of  Ford  &  Warren,  and 
their  exhibits  as  evidence  of  their  authority,  etc. 

The  answer  of  Coleman  contains  nothing  material  to  the 
present  contest,  and  need  not  be  particularly  recited.  After 
these  answers  were  filed,  the  court  discharged  the  last  order 
made  by  the  judge,  restraining  Ford  &  Warren  from  disposing 
of  the  yams,  and  made  an  order  directing  the  yams  to  be  deliv- 
ered to  them,  and  to  be  at  their  disposal  upon  their  giving  bond 
and  security  to  the  account  for  the  yams  to  those  who  might  be 
finally  adjudged  to  be  entitled  to  them.  Bond  and  security  were 
accordingly  given  by  Ford  &  Warren,  and  the  yams  taken  into 
their  possession  by  them. 

Sproule,  Armstrong  &  Co.,  and  Duncan  &  McCall,  then  ex- 
hibited a  cross-bill  alleging  the  possession  of  the  yams  to  have 
been  taken  by  Ford  &  Warren,  and  their  having  disposed  of 
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them;  they  charge  the  jams  to  haTe  been  of  the  value  of  two 
thousaDd  dollars;  allege  they  have  sastained  damage  to  the 
amount  of  three  thousand  dollars  above  the  value  of  the  yarns; 
insist  upon  their  right  to  indemnity  against  Ford  &  Warren; 
pray  admission  of  the  original  bill,  and  ask  to  be  relieved  under 
the  cross-bill,  etc. 

To  the  cross-bill  Ford  &  Warren  responded,  alleging  that  by 
the  conduct  of  Berthoud  &  Son,  in  refusing  to  deliver  them  the 
yams,  and  that  of  Sproule,  Armstrong  &  Co.,  in  obtaining  the 
second  order  of  the  judge,  the  yams  by  a  flood  of  water  be- 
came wet  and  greatly  despoiled;  that  they  never  obtained  poe* 
session  of  but  part  of  the  yams;  and  after  using  the  most 
vigilant  efforts  in  taking  the  yams  to  a  foreign  market,  were 
enabled  to  sell  them  for  little  or  nothing  above  the  actual  ex- 
pense attendant  on  their  arrival.  They  charge  that  Sproule, 
Armstrong  &  Co.,  and  Duncan  &  McOall,  received  from  Cole- 
man three  hundred  and  twenty  thousand  pounds  of  yams, 
which  by  the  contract  with  Coleman,  was  not  to  have  been  re- 
moved within  twelve  months,  but  which  they  did  remove  within 
that  time;  they  insist,  that  in  consequence  of  the  removal, 
Sproule,  ArmstroDg  &  Co.,  were  bound  to  allow  fifteen  cents 
per  pound,  making  a  sum  equal  to  the  advances  to  Coleman, 
etc. 

On  a  final  hearing  the  court  decreed  a  final  dismission  of  the 
original  bill,  and  decreed  Ford  &  Warren  to  pay  five  thousand 
eight  hundred  and  eighty  dollars  and  eighty  cents,  with  interest 
from  the  twenty-second  day  of  April,  1815,  till  paid,  and  cost. 
To  reverse  that  decree,  Ford  &  Warren  have  prosecuted  this 
writ  of  error  with  supersedeas. 

From  the  most  attentive  examination  we  have  been  able  to 
bestow  on  the  record,  we  entertain  no  doubt  but  the  legal  title 
to  the  yams  passed  from  Ford  &  Warren  before  the  commence- 
ment of  their  suit  in  the  circuit  court.  Under  their  obligations 
to  deliver  the  yarns  on  or  before  the  days  therein  mentioned, 
it  is  not  supposed  the  title  of  the  yams  would  have  vested  in 
Coleman  merely  by  a  delivery  before  the  day  of  payment,  and 
in  his  absence,  but  by  the  letter  of  Ford  &  Warren  addressed 
to  Berthoud  &  Son  requesting  them  to  receive  the  yams  for 
Coleman,  we  apprehend  Berthoud  &  Son  were  empowered  to  de- 
liver the  yarns  to  him,  and  having  by  his  subsequent  order,  ac- 
companied by  the  assignment  of  Ford  &  Warren's  obligations, 
transferred  the  yarns  to  the  account  and  subject  to  the  order  of 
"^  -^ule,  Armstrong  &  Co.,  the  legal  title  to  the  yams  must  be 
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admitted  to  have  passed  to  and  become  vested  in  the  company 
of  Sproule  &  Co.  By  the  order  of  Coleman  addressed  to  Ber- 
thoud  &  Son,  he  manifested  a  i^lingness  to  receive  the  yams 
-which  had  been  delivered  in  their  warehouse  by  Ford  &  Warren, 
and  by  procuring  a  transfer  of  the  yams  to  their  account  and  sub- 
sequent to  their  order,  Sproule,  Armstrong  &  Co.  demonstrated 
an  acceptance  of  the  yarns;  and  although  it  might  not  have  been 
regular  to  make  a  tender  of  the  yarns  before  the  day  named  in 
the  obligations  for  payment,  it  is  perfectly  clear,  that  by  an  ac- 
ceptance of  payment  before  the  day,  the  obligations  would  be 
discharged.  Indeed,  the  circumstance  of  Ford  &  Warren  hav- 
ing resorted  for  relief  to  a  court  of  equity,  seems  to  imply  an 
admission  on  their  part  that  the  legal  title  to  the  yams  was  not 
in  them.  For  if  they  still  retained  the  title,  their  remedy  was 
complete  at  law,  and  there  could  have  been  no  necessity  for 
applying  to  the  chancellor.  It  is  true  the  bill  alleges  that  by 
the  contract  the  first  payment  was  to  be  made  by  Coleman,  and 
the  residue  of  the  price  of  the  yarns  secured  by  sufficient  in- 
dorsers  upon  the  notes  given  for  the  payment  before  the  yams 
were  to  be  delivered.  It  is  obvious,  however,  from  the  nature 
and  terms  of  the  contract  that  the  delivery  of  the  yams  was  not 
to  depend  upon  the  payment  of  any  part  of  the  price,  for  most 
of  the  yams  were  to  be  delivered  prior  to  the  day  agreed  on  for 
the  first  payment  of  the  price,  and  it  would  be  absurd  to  sup- 
pose that  a  precedent  condition  which  was  to  be  subsequently 
performed.  And  whether  or  not,  as  the  bill  also  suggests,  it 
was  agreed  by  the  parties  to  the  contract  that  Coleman  should 
have  tiie  notes  indorsed  which  were  given  for  the  payment  of 
the  price,  cannot  be  important  in  the  present  contest.  If  such 
had  been  the  undertaking  of  Coleman,  his  failure  to  comply 
might  have  formed  an  excuse  for  not  delivering  the  yams,  but 
after  the  yams  were  in  fact  delivered,  and  after  part  of  the 
notes,  as  is  proven  in  this  case,  were  disposed  of  by  Ford  &, 
Warren,  the  failure  in  not  causing  the  notes  to  be  indorsed, 
furnishes  no  cause  for  Ford  &  Warren  to  again  assert  title  to 
the  yams. 

But  upon  the  supposition  the  legal  title  passed  from  Ford 
&  Warren,  it  is  contended  that  in  equity  they  held  a  lien  on  the 
yams  for  the  price,  and  that,  instead  of  dismissing  their  bill, 
relief  ought  to  have  been  decreed  there  by  the  court  below. 
Coleman  is  provrn  to  be  insolvent,  and  it  is  urged  that  the 
yams  have  never  come  to  the  possession  of  Sproule,  Armstrong 
&  Co.,  or  Duncan  k  McCall;  and  Ford  k  Warren's  right  of  lien 
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28  attempted  to  be  maintained  from  analogy  to  the  ease  of  a 
consignment  of  goods  upon  credit,  where,  by  the  bankruptcy  of 
the  consignee  before  he  obtains  the  possession,  the  consignor  ao- 
quizes  a  lien  on  the  goods  for  the  price. 

Were  it  admitted  that,  by  the  insolyency  of  Coleman,  Ford 
&  Warren  became  invested  with  a  right  of  lien  for  the  price, 
it  would  not  be  denied  but  they  proceeded  correctly  in  applying 
to  a  court  of  equity  for  relief.  Such  a  right  was  most  clearly 
first  recognized  in  equity,  and,  we  apprehend,  still  forms  prop- 
erly a  subject  for  the  chancellor's  cognizance.  In  latter  times 
courts  of  law  have  also  assumed  jurisdiction  in  such  cases,  but 
the  ancient  jurisdiction  of  the  chancellor  is  not  to  be  tsiken 
away  by  the  usurpation  of  courts  of  law.  By  a  train  of  adjudi- 
cations too  numerous  to  be  shaken,  courts  of  law  must  now  be 
admitted  to  exercise  jurisdiction,  but  their  jurisdiction  is  not 
ezclusiye  of,  but  concurrent  with,  that  of  courts  of  equity;  and 
having  assumed  the  jurisdiction  of  the  chancellor,  in  their  de- 
terminations courts  of  law  always  adopt  the  principles,  and  are 
govemed  by  the  rules  which  control  the  decisions  of  courts  of 
equity. 

But  we  are  not  of  opinion  that  upon  any  fair  application  of 
the  doctrine  of  consignments.  Ford  &  Warren's  right  of  lien  can 
be  sustained.  As  between  the  consignor  and  consignee,  it  is 
well  settled,  that  for  a  bankruptcy  in  the  latter,  the  former 
gains  a  lien  upon  his  goods,  and  may,  during  their  transit  to 
the  consignee,  either  retake  the  possession  of  the  goods,  or 
resort  to  a  court  of  law  or  equity  to  enforce  payment  of  the 
price.  But  it  is  equally  well  settled,  that  after  a  sale  of  the 
goods  by  the  consignee  in  possession  of  the  bills  of  lading,  the 
consignor,  on  account  of  the  bankruptcy  of  the  consignee,  can 
neither  retake  the  goods,  nor  gain  a  lien  thereon  for  the  price. 
The  bills  of  lading  are  evidence  of  the  consignee's  right  to  sell 
the  goods;  and  having  purchased  from  the  consignee  holding 
the  bills  of  lading,  the  purchaser  is  in  no  fault,  and  to  subject 
the  goods  in  his  hands  to  the  payment  of  the  consignor's  demand, 
would  be  allowing  the  consignor,  by  enabling  the  consignee  to 
sell,  to  throw  the  loss  on  an  innocent  purchaser,  contrary  to  the 
known  principle,  that  whenever  one  of  two  innocent  persona 
must  suffer  by  the  act  of  a  third,  he  who  has  enabled  the  third 
person  to  occasion  the  loss,  must  sustain  it. 

If,  then,  the  consignor  can  have  no  lien  as  against  a  pur- 
chaser from  the  consignee,  it  follows,  that  Ford  &  Warren  can 
have  none  against  Sproule,  Armstrong  &  Oo.,  and  Duncan  & 
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MoCall.  For,  by  giTing  their  oUigatioiM  to  Oolenuui,  and  de- 
livering the  jama  in  the  warehouse  of  Berthond  &  Son,  ao- 
oompanied  with  an  authority  in  them  to  deliver  the  yams  to 
Coleman,  Ford  and  Warren,  most  clearly,  clothed  Coleman  with 
as  ample  power  to  sell,  and  furnished  him  with  as  high  evidence 
of  right,  as  the  consignee,  by  holding  the  bills  of  lading  can 
possibly  possess.  With  a  knowledge  of  the  yams  in  the  ware- 
house, and  perceiving  the  obligations  of  Ford  &  Warren  in  the 
hands  of  Coleman,  Sproule,  Armstrong  &  Co.,  made  the  pur- 
chase, and  obtained  an  assignment  of  the  obligations;  and  hav- 
ing thereafter  accepted  the  yarns,  and  by  the  order  of  Cole- 
man, caused  them  to  be  placed  to  their  account,  and  made  sub- 
ject to  their  order,  it  would  seem  the  yams  could  not  thereafter 
with  any  propriety,  be  said  to  be  in  transUu,  It  is  trae  the 
yams  are  npt  shown  to  have  come  to  the  corporal  touch  of 
Sproule,  Armstrong  &  Co.,  but  they  are  admitted  by  all  to 
have  been  in  the  actual  possession  of  Berthoud  &  Son,  whose 
possession  in  legal  contemplation,  must  be  construed  th^  pos- 
session of  Sproule,  Armstrong  &  Co.,  for  after  transferring  the 
yams  to  the  account  of  Sproule,  Armstrong  &  Co.,  Berthoud  & 
Son  held  them  as  the  bailees  and  agents  of  Sproule  &  Co.,  and 
that  which  is  possessed  by  the  agent,  must  be  supposed  in  the 
possession  of  the  principal.  It  is  not,  however,  conceded  that, 
even  in  the  case  of  a  consignment,  the  goods  remain  in  transiiu^ 
until  they  come  to  the  corporal  touch  of  the  consignee.  It  was 
once  so  held  by  Lord  Mansfield,  but  that  decision  has  been 
overruled,  and  the  doctrine  is  now  settled  that  there  may  be 
a  sufficient  delivery  in  law  to  determine  the  tranaUua :  Law  of 
Lien,  176. 

If,  therefore,  the  yams  were  not  in  irangUu,  it  is  perfectly 
clear  that  upon  no  principle  can  Ford  &  Warren  have  acquired 
a  lien  upon  them;  for  it  is  only  when  the  goods  are  in  that 
state  that  the  bankruptcy  of  the  consignee  can  authorize  the 
consignor  to  retake  them  into  his  possession.  But  if,  as  against 
Coleman,  a  lien  might  have  been  acquired  from  analogy  to  the 
case  of  a  purchaser  of  the  consignee.  Ford  &  Warren  ought  not 
to  be  aUowed  to  assert  it  against  Sproule,  Armstrong  &  Co.,  or 
Duncan  &  McCaU.  Let  it  not  be  said,  that  as  the  assignees  of 
Coleman,  Sproole,  Armstrong  &  Co.,  took  the  obligation,  sub- 
ject to  all  the  equity  which  Ford  &  Warren  might  have  had 
against  him,  and  that  upon  that  supposition  a  lien  might  have 
been  acquired  against  Coleman,  they  ought,  under  the  statute 
authorizing  the  assignment  of  obligations,  to  be  permitted  to  assert 
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it  against  Sproule,  Armstrong  &  Oo.,  for  the  lien  could  not  have 
been  attached  under  any  circumstances  until  Ooleman  became 
insolvent,  and  that  is  proven  not  to  have  happened  until  after 
the  yarns  were  accepted  by  Sproule,  Armstrong  &  Co.,  and 
until  after  they  were  transferred  to  them  by  Berthoud  &  San, 
and  surely  the  statute  never  can  be  construed  to  authorize  the 
obligor  to  avail  himself  of  an  equity  arising  after  payment  to 
defeat  the  legal  right  of  a  bona  fide  assignee.  But  in  argument 
it  was  contended  that  Sproule,  Armstrong  &  Co.  are  not  such 
assignees,  but  that  they  purchased  and  procured  the  assignment 
of  the  obligations  with  the  fraudulent  intent  of  preventing  Ford 
&  Warren  from  obtaining  the  price  for  the  yams. 

To  this  argument  it  might  be  replied  that  the  pleadings  con- 
tain no  allegation  of  fraud,  and  if  they  had,  the  evidence  ie 
altogether  insufficient  to  prove  it«  The  written  contracts  con- 
tain nothing  from  which  fraud  can  be  inferred,  and  the  parol 
evidence  is  totally  silent  upon  the  subject.  It  is  true,  the 
agreement  containing  the  terms  of  purchase  by  Sproule,  Arm- 
strong &  Co.,  from  Coleman,  purports  to  have  been  in  Frank- 
fort, and  the  order  given  by  Coleman,  of  the  same  date,  direct- 
ing Berthoud  &  Son  to  deliver  the  yams,  appears  to  have  been 
given  in  Lexington;  but  that  circumstance  does  not  warrant  the 
inference  oi  a  collusive  combination  between  Sproule  A  Go.  and 
Coleman.  The  distance  between  Frankfort  and  Lexington  is 
not  so  great  as  to  exclude  the  possibility  of  writings  being  exe- 
cuted by  the  same  person  on  the  same  day  at  both  places;  but 
if  it  were,  it  would  be  more  charitable  to  suppose  an  error  in 
the  date  of  the  place,  and  more  consonant  to  the  principles  of 
Ir.w,  than  to  presume,  from  the  difference  of  the  date  in  the 
place,  a  fraudulent  combination  to  defraud  Ford  &  Warren. 

Upon  the  whole,  we  are  satisfied  that  Ford  &  Warren  have 
shown  no  sufficient  cause  for  applying  to  a  court  of  equity  for 
relief,  and  that  their  bill  was  properly  dismissed.  Notwith- 
standing, however,  they  may  have  resorted  improperly  to  the 
chancellor,  yet  as  by  their  act  they  have  procured  the  order  of 
the  court  depriving  Sproule,  Armstrong  &  Co.  and  Duncan  & 
McCall,  of  the  use  of  the  yams,  they  ought  to  be  compelled  to 
remunerate  them  for  the  damages  occasioned  thereby.  Thus 
we  are  led  to  examine  the  propriety  of  the  decree  upon  the 
cross-bill.  From  what  has  be  i  said  already,  it  will  be  per- 
ceived, that  the  right  of  property  in  the  yarns  was  in  Sproule, 
Armstrong  &  Co.,  and  Duncan  &  McCall,  so  that  it  remains 
barely  to  decide  upon  the  extent  of  relief  to  which  tbey  have 


Oct.  1820.]  FoBD  V.  Spboulb.  449 

shown  themselyes  entitled.  And  it  may  be  here  remarked,  that 
the  amount  decreed  is  not  more  than  the  yams  are  proven  to 
have  been  worth  at  the  time  they  were  received  by  Ford  & 
Warren.  It  is,  therefore,  unnecessary  to  inquire  by  whose 
fault  the  yams  were  injured  whilst  in  the  house  of  Berthoud  &, 
Son,  for  as  Ford  &  Warren  have  not  been  decreed  to  account 
for  that  injury,  it  cannot  be  important  by  whom  it  was  occa- 
sioned in  reviewing  the  decree  against  them. 

But  it  is  contended  that  Sproule  &  Co.  received  from  Cole- 
man  other  yams  sufficient  to  indemnify  them  for  their  advances, 
and  it  is  urged  that,  having  removed  the  yams,  contrary  to 
their  agreement,  within  less  than  twelve  months,  they  should 
account  tiierefor  at  the  rate  of  fifteen  cents  per  pound.  It  is 
conceded  that,  from  the  evidence,  other  yams  were  received  by 
Sproule  &  Co.,  but  there  is  nothing  in  the  cause  to  show  that 
those  yarns  were  sufficient  to  compensate  them  for  their  ad- 
vances to  Coleman. 

They  were,  it  is  true,  bound  not  to  dispose  of  the  yams 
within  less  than  twelve  months,  without  allowing  Coleman 
fifteen  cents  per  pound,  but  they  were  permitted  to  place  them 
in  the  hands  of  Duncan  &  McCall,  a^d  there  is  no  evidence  of 
the  yams  having  been  otherwise  disposed  of  within  the  time. 
Sproule  &  Co.,  therefore,  cannot  be  compelled  to  account  for 
more  than  the  actual  profits  of  the  yams,  and  there  is  nothing 
in  the  cause  to  show  that  to  be  sufficient  to  indemnify  them. 
But,  as  by  their  answer,  Sproule,  Armstrong  &  Co.,  have  ad- 
mitted the  bills  advanced  by  them  to  Coleman,  and  which  were 
drawn  by  Duncan  A  McCall,  on  Philadelphia,  were  protested 
for  non-acceptance,  and  as  they  have  failed  to  prove  those  bills 
have  been  since  paid  by  them,  it  was  contended  in  argument, 
they  have  failed  to  show  any  right  to  indemnity  against  those 
l)ills,  and  as  such,  it  was  insisted,  their  cross-bill  ought  to  have 
been  dismissed. 

To  this  argument  it  may,  however,  be  replied  that,  by  draw- 
ing and  disposing  of  the  bills,  Duncan  &  McCall,  and  Arm- 
strong &  Co.,  have  imposed  upon  themselves  an  obligation  to 
make  good  the  amount;  and  the  circumstance  of  their  having 
1>een  protested  for  non-acceptance  cannot  have  discharged  them 
from  that  obligation.  Although  the  drawer  of  the  bills  may 
have  refused  to  accept  them,  they  may  nevertheless  have  paid 
them,  or,  as  Sproule,  Armstrong  A  Co.,  allege,  in  their  answer, 
the  bills  may  have  been  accepted  by  another  for  the  credit  of 
the  drawer,  and  in  either  event,  Duncan  &  McCall  would  be 
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responsible  for  the  payment  of  the  bills.  But  under  the  plead- 
ings in  this  cause  it  cannot  be  important  to  inquire  into  the 
evidence  as  to  the  liability  of  either  Sproule,  Armstrong  &  Co., 
or  Duncan  &  McCall.  For  although  Sproule  A  Armstrong 
admit  the  bills  were  not  accepted  by  the  drawer,  they  allege  an 
acceptance  by  Balch  &  Bidgely  for  the  honor  of  the  drawers, 
Duncan  &  McCall;  and  there  is  no  allegation  either  in  the  bill 
of  Ford  &  Warren,  or  in  their  answer  to  tiie  cross-bill  of  Sproule, 
■  etc.,  which  can  be  coostrued  into  a  denial  of  the  liability  of 
Sproule  &  Armstrong,  or  Duncan  &  McCall,  to  the  payment  of 
the  bills;  but  to  the  contrary,  the  circumstance  of  their  insist- 
ing, in  their  answer  to  the  cross-bill,  upon  the  amount  of  the 
yams,  which  Sproule  &  Co.  actually  received,  being  equal  to 
their  claim  against  Coleman,  rather  implies  an  admission  on 
their  part  of  the  justice  of  that  claim;  and  more  especially  when 
in  no  part  of  their  pleadings  have  Ford  &  Warren  even  sug- 
gested any  objection  against  the  validity  of  the  claim. 

We  have  thus  far  been  considering  this  cause  as  if  the  de* 
positions  of  Berthoud  &  Son  were  competent  evidence,  and 
this  we  have  done,  because  we  suppose  the  objections  taken  on 
the  hearing  to  their  depositions  by  Ford  A  Warren  were  prop- 
erly overruled  by  this  court.  Berthoud  &  Son  are,  it  is  true, 
defendants  in  the  bill  of  Ford  &  Warren,  but  it  is  well  settled 
that  the  mere  circumstance  of  their  being  defendants  does  not 
preclude  their  co-defendants  from  the  benefit  of  their  evidence. 

And  we  are  totaUy  at  a  loss  to  perceive  any  interest  which 
Berthoud  &  Son  can  have  in  the  contest  between  Sproule  &  Co. 
and  Ford  and  Warren.  The  yams  were  deposited  with  them, 
and'  they  asserted  no  claim  to  the  yarns;  and  so.  far  as  they 
appear  to  have  acted  in  the  matter,  it  was  either  as  agent  for 
Ford  &  Warren  or  for  Sproule,  etc.  Berthoud  &  Son,  there- 
fore, must  be  considered  indifferent  between  the  parties  assert- 
ing right  to  the  yams,  and  as  such  are  competent  witnesses. 

Upon  the  whole  we  are  of  opinion  that  Sproule,  Armstrong 
A  Co.,  and  Duncan  &  McCall,  have  shown  themselves  entitled 
to  the  value  of  the  yarns,  and  that  the  court  decided  correctly 
in  pronouncing  a  decree  in  their  favor  therefor.  But  as  their 
right  to  the  yams  was  purely  legal,  we  are  of  opinion  it  was 
irregular  for  that  court  to  decree  running  interest  upon  the 
value  of  the  yams,  until  payment  should  be  made  by  Ford  A 
Warren.  If  suit  had  been  brought  at  law  against  Ford  A  War- 
ren, it  is  perfectly  clear  that  accumulating  interest  after  judg- 
ment could  not  have  been  recovered,  and  as  it  was  only  on 
account  of  the  possession  of  the  yams  being  acquired  by  Ford 
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A  Warren,  through  the  order  of  the  court,  that  the  chancellor 
could  give  relief,  the  extent  of  relief  should  have  been  measured 
by  the  amount  which  might  have  been  recoTered  at  law. 

So  much  of  the  decree,  therefore,  as  gives  interest  for  a  longer 
^me  than  up  to  the  time  of  rendering  the  decree  by  the  court 
below,  must  be  reversed,  but  the  residue  of  the  decree  must  be 
confirmed.    Each  party  must  pay  their  own  costs  in  this  court. 


BxLXVKRT. — ^The  law  upon  the  mibject  of  what  ia  a  soffieient  dalivery  of 
goods  to  paM  the  title,  ia  exammed  in  Ostramder  v.  BrowHf  8  Ahl  Deo.  211 
and  note. 

Yivnoa's  Lnor. — ^Upon  the  aabjeot  of  the  vendoi^s  lien  on  goods  idldy  aoa 
PalmarY.  Eaand^  7  Am.  Deo.  392. 
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p  ▲.  X.  K>aniiT.r.,  M6.] 

A  SBXBinr  Nsougbntly  Losnro  Psofebtt  npon  which  he  has  levied,  is 
liable  to  the  OTmer  therefor;  and  no  demand  of  restoration  is  neoessaiy 
if  the  owner  pays  the  plaintiff  his  debt.  The  loss  of  the  property  ia 
enongh,  whether  it  occurs  before  or  after  payment. 

AflBioviNO  Bbbaches  ov  Bobd.— If  the  declaration  on  a  bond  sets  out  the 
condition  and  assigns  the  breaches,  they  need  not  be  reassigned  in  the 
replication. 

Appeal  from  the  circuit  court.     The  opinion  states  the  case. 

Hoggin  and  Hardin^  for  the  appellant. 

TaJbol^  for  the  appellee. 

By  Court,  Boylb,  0.  J.  This  was  an  action  of  debt  upon  a 
sheriff's  bond.  The  condition  of  the  bond  is  set  forth  in  the 
declaration,  and  the  breach  alleged  is  in  substance,  that  in  vir« 
tue  of  dLfierifcuAas,  which  issued  at  the  suit  of  Saunders  against 
the  plaintiff,  the  sheriff  by  his  deputy  took  two  boats  and  a 
mare,  the  property  of  the  plaintiff,  and  so  negligently  and  care- 
lessly left  the  same,  that  they  were  wholly  lost  to  the  plaintiff, 
and  that  during  the  retention  and  possession  of  the  boats  and 
mare  bj^  the  sheriff,  the  plaintiff  paid  to  Saunders  the  money 
due  on  the  execution. 

The  defendants  pleaded  covenants  performed,  and  the  plaintifl 
replied  severally,  whereupon  issue  was  joined,  and  a  verdict 
and  judgment  having  been  rendered  against  the  defendants, 
they  have  appealed  to  this  court.  It  is  objected  by  the  assign- 
ment of  error  in  the  first  place,  that  the  declarations  shows  no 
oanse  of  action  in  the  plaintiff.     When  the  sheriff  seized  the 
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goods  of  the  plaintiff,  under  the  execution,  it  was  undoubtedlj 
liis  duty  to  keep  them  saf elj«  and  this  duty  continued  unques- 
tionably as  long  as  he  had  a  right  to  retain  their  possession  in 
virtue  of  the  execution.  It  is  true,  when  the  plaintiff  paid  to 
Saunders  the  amount  of  the  execution,  he  had  a  right  to  reclaim 
the  goods,  but  the  sheriff  was  not  bound  to  restore  them,  unless 
he  had  sufficient  evidence  of  the  payment,  and  their  restoration 
^as  demanded,  and  no  such  demand  appears  to  have  been  made 
"until  the  goods  were  lost.  The  duty  of  the  sheriff,  therefore, 
to  keep  the  goods,  must  have  continued  till  the  time  of  their  loss, 
notwithstanding  the  previous  payment  of  the  debt  by  the 
plaintiff,  and  consequently  the  loss  of  the  goods  by  the  n^li- 
gence  of  the  sheriff  was  a  breach  of  his  duty.  The  right  of 
the  plaintiff  to  maintain  this  action  for  such  breach  of  duty, 
results  from  his  having  paid  the  debt  to  Saunders,  and  having 
thereby  acquired  a  right  to  the  restoration  of  the  goods.  The 
idea  suggested  by  the  counsel  for  the  defendants,  that  the 
;plaintiff  should  have  made  a  demand  of  the  goods  from  the 
sheriff,  before  he  could  have  maintained  the  action,  is  founded 
on  a  mistake  of  the  true  cause  of  action.  Had  the  action  been 
brought  for  the  refusal  of  the  sheriff  to  restore  the  goods,  such 
a  demand  would  have  been  necessary.  But  it  is  the  negligence 
of  the  sheriff  in  keeping  the  goods,  and  not  his  refusal  to  restore 
them,  that  constitutes  the  cause  of  action. 

The  averment,  therefore,  of  the  loss  of  the  goods  by  the  Di- 
ligence of  the  sheriff  was  sufficient  to  show  his  liability,  and 
the  averment  of  the  previous  payment  of  the  debt  to  Saunders 
vmB  sufficient  to  show  that  the  cause  of  action  accrued  to  the 
plaintiff.    The  declaration  is,  therefore,  sufficient. 

But  it  is  objected  in  the  second  place,  that  as  the  action  is 
debt  for  the  penalty  of  the  bond,  the  replication  is  insufficient 
in  not  alleging  the  breaches  of  the  condition.  Where  the  ac- 
tion is  brought  upon  the  bond  without  setting  forth  the  condi- 
tion, and  the  defendant  craves  oyer  of  the  condition,  and  pleads 
perfonnance,  it  is  necessary  for  the  plaintiff  in  his  replication  to 
assign  the  breaches,  but  where  the  condition  of  the  bond  is  set 
iorth  in  the  declaration,  and  the  breaches  assigned,  as  was  done 
in  this  case,  a  general  replication  is  sufficient.  To  repeat  the 
assignment  of  breaches  in  the  replication  would  be  useless  tau- 
tology, and  is  wholly  unnecessary. 

The  judgment  must  be  affirmed,  with  damages  and  costs. 


See  Freeman  on  Ex.,  sec.  270,  as  to  the  degree  of  care  which  an  officer  ii 
nqnired  tp  exeroiw  in  preserving  property  levied  upon. 
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Garneal  v.  May. 

[9  ▲.  X.  ifftMHiLTi,  nr.] 

A  Wbit  ov  Erbob  cakvot  Embracb  Two  Distinct  BiaBBnr  lendered  at  i 

different  tenns  although  in  the  same  suii. 
On  Bbcindino  a  Contbact  the  law  leqnires  that  the  parties  ihonld  be  placed 

in  stcUu  quo,  and  it  rests  with  the  party  objecting  to  the  applioation  ol  i 

this  rale  to  make  out  a  clear  case. 
Loss  ov  Part  or  Land — Compensation. — A  purchaser  of  land,  who  dis* 

coven,  upon  receiving  the  conveyance,  that  a  part  of  it  has  been  pre* 

vionsly  sold,  may  either  keep  the  part  conveyed  and  claim  compensa* 

txon  for  the  residue,  or  reject  the  conveyance  and  seek  compensation  for 

the  whole. 
Pabtizs  to  a  Deed  cannot  Ikfsach  the  Ck>N8mBBATi0N  expressed,  bat 

they  may  show  that  it  was  p«id  in  property  and  not  in  money. 
Jr  Distinct  Contracts  for  Undivided  Moieties  of  a  tract  of  land  be  mads^ 

though  one  of  them  should  be  vacated,  the  other,  if  fsir,  should  be  peir* 

mitted  to  stand. 

Erbob  to  the  circuit  court.     The  opinion  states  the  CMise. 

Hardin,  for  the  appellant. 

Hoggin,  for  the  appellee. 

By  Court,  Mills,  J.  On  the  twenty-seyenth  day  of  Jnne, 
1795,  William  May  sold  to  Thomas  Gameal  twenty-four  differ- 
ent tracts  of  land,  supposed  to  contain  twenty-three  thousand 
two  hundred  and  fifty-six  acres,  for  the  sum  of  twenty-one  hun« 
dred  and  fifty  pounds.  Gameal  gave  his  obligation  for  the  pur- 
chase-money, and  also,  afterwards,  on  the  fifteenth  day  of  May, 
1799,  executed  to  said  May  a  mortgage  to  secure  the  purchase- 
money  on  several  negroes  and  divers  tracts  of  land,  a  few  of 
which  are  some  of  the  first  tracts  sold  by  May  to  Gameal. 
May,  at  the  date  of  the  sale,  executed  to  Carneal  a  conveyance 
for  all  the  lands  so  sold  him,  warranting  the  lands  against 
himself  and  heirs  only,  and  not  against  other  claims.  Also  at 
the  same  period  of  the  original  contract,  the  parties  entered 
into  articles  of  agreement,  which  refer  to  the  deed  of  the  same 
date,  and  declare  that  Gameal  took  the  claims  at  his  own  risk 
as  to  validity  of  title,  and  expresses  that  some  of  the  tracts  of 
land  so  sold  were  entries  only,  and  not  carried  into  grant,  and 
that  Gameal  took  upon  himself  the  expenses  of  completing  the 
titles  and  paying  further  taxes;  and  that  May,  on  his  part,  was 
only  to  furnish  said  Gameal  with  copies  of  each  and  every  entry 
on  which  the  claims  were  founded,  and  copies  of  the  plats  and 
certificate  of  surveys  of  all  such  tracts  as  had  been  surveyed^ 
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and  the  patents  of  all  those  for  which  patents  had  issned,  to- 
gether with  the  writings  obligatoiy  by  which  he,  May,  claimed 
an  equity  in  any  of  the  tracts  in  which  he  held  an  equity  only; 
and  having  done  that,  it  was  to  be  considered  that  May  had 
complied  with  his  part  of  the  contract.  After  making  sundry 
other  provisions  relative  to  the  purchase-money  the  following 
clause  is  inserted,  to  wit:  "  And  lastly,  it  is  agreed  on  by  the 
said  Thomas,  that  the  said  May  has  a  lien  on  the  whole  of  the 
property  sold  by  him,  and  the  same  is  acknowledged  by  the  said 
Thomas,  that  is  to  say,  the  twenty-three  thousand  two  hundred 
and  fifty-six  acres  in  twenty-four  tracts,  as  will  appear  by  hav- 
ing reference  to  the  deed  given  by  the  said  May  and  wife  unto 
the  said  Thomas,  of  even  date  to  this  article,  the  whole  being 
held  as  security  for  the  payment  of  the  purchase  of  twenty-one 
hundred  and  fifty  pounds." 

On  the  twentieth  of  February,  1797,  May  furnished  to  Car- 
neal  the  entries,  surveys,  and  patents  stipulated  to  be  given  or 
furnished  by  the  afore-recited  contract,  and  Cameal  executed  his 
receipt  of  all  that  May  was  bound  to  furnish.  Part  of  the  pur- 
chase-money stipulated  to  be  paid  was  to  be  paid  in  hand,  and 
Cameal  went  on  at  different  times  to  make  partial  payments,  of 
which  the  parties  had  settlements,  the  details  of  wluch  need  not 
be  here  recited.  Among  the  numerous  tracts  so  sold  and  con- 
Teyed  was  a  tract  or  entry  of  six  thousand  acres  on  Bough 
creek,  which  has  given  rise  to  this  controversy.  This  entiy  was 
made  in  the  name  of  Benjamin  Stevens,  and  is  stated  and  rep- 
resented in  the  deed  and  other  writings  first  entered  into,  to 
bear  date  the  fifteenth  of  March,  1784,  and  the  original  entry 
is,  in  fact,  of  that  date,  and  was  the  one  produced  to  Cameal 
in  fulfillment  of  the  contract  by  May  on  the  twentieth  of  Feb- 
ruary, 1797,  for  which,  among  others,  Cameal  gave  the  afore- 
said receipt  acknowledging  the  discharge  of  the  contract.  To 
one  moiety  of  this  entry  May  was  entitled  equitably  for  location 
or  otherwise,  and  this  moiety  was  included  in  the  conveyance 
or  contract  with  Carneal.  Stevens,  the  original  claimant  of  the 
entry,  assigned  the  remaining  moiety,  or  his  right  in  the  entry, 
to  Balph  Phillips,  who  for  the  future  of  this  history  stands  in 
the  place  of  Stevens. 

On  the  twentieth  of  February,  1797,  Carneal  and  Phillips 
had  a  survey  made  on  the  part  of  said  entry  in  the  name  of 
Stevens,  and  obtained  a  patent  therefor,  being  the  quantity  of 
two  thousand  eight  hundred  acres,  bearing  date  March  8, 1806, 
leaving  three  thousand  two  hundred  acres  of  said  entry  not 
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surveyed.  This  survey  and  patent  appears  to  be  on  the  same 
warrant  with  the  entry  of  the  fifteenth  of  March,  1784,  in  the 
came  of  Stevens,  and  on  the  same  entry.  On  the  twenty-fifth 
ot  January,  1809,  Garneal  gave  May  a  written  notice,  in  the 
form  of  a  letter,  informing  him  that  he  had,  a  short  time  past» 
discovered  that  the  entry  of  the  fifteenth  of  March,  1784,  had 
been  amended  so  as  to  change  its  ground,  on  the  seventh  of 
February,  1786;  that  thereby  the  entry  was  lost;  that  older 
grants  coyered  the  ground  of  the  amendment;  and  claiming  of 
May  the  value  of  the  tract  so  lost;  and  also  intimating  that  the 
said  May  being  the  locator,  and  having  amended  the  entry,  was 
liable  to  Philips,  the  holder  of  Stevens's  half,  on  account  of  the 
land  being  endangered  or  lost,  as  well  as  to  himself,  because 
the  original  entiy  was  the  one  sold,  as  well  as  the  one  produced 
on  account  of  the  contract,  because  a  receipt  was  given.  On 
the  same  day  when  this  notice  was  given,  the  parties.  May  and 
Oameal,  settled  their  accounts  and  partial  payments  in  dis- 
charge of  Oarnears  bond,  and  fixed  the  balance  due  to  be  one 
thousand  three  hundred  and  thirty-five  pounds  ten  shillings 
and  two  pence,  bearing  interest  at  six  per  cent,  per  annum 
from  the  seyenth  of  June,  1808,  which  account  and  settlement 
is  filed,  and  on  the  back  of  it,  at  the  same  date,  the  parties  in- 
dorsed and  signed  a  vmting  to  this  effect: 

"Thomas  Cameal  and  William  May  doth  agree  as  followeth, 
to  wit:  That  whereas  the  said  May  did  sell  Thomas  Oameal  one 
equal  moiety  of  an  entry  of  lancl  for  six  thousand  acres,  entered 
with  the  surveyor  of  Nelson  county,  in  the  name  of  Benjamin 
Stevens,  on  the  fifteenth  of  March,  1784;  and  whereas  an 
amendment  was  made  to  the  said  entry  on  the  seventh  of  Feb- 
ruary, 1786,  in  substance  amounts  to  a  withdrawal  and  total  loss 
of  the  land;  and  whereas  in  the  sale  of  said  entry  no  notice  was 
taken  of  the  said  amendment  by  the  said  May,  having  slipped 
his  memory.  And  the  said  May  being  desirous  that  the  said 
Cameal  shall  not  be  a  loser  in  consequence  of  this  oyersight, 
the  said  May  does  by  these  presents  agree  to  allow  him  a  credit 
of  five  hundred  and  thirty-four  pounds,  first  cost  and  interest 
up  to  the  twenty-seventh  of  June  last  past,  and  the  same  is 
credited  in  the  within  account  and  settlement,  and  the  said 
Carneal  is  to  have  no  further  nor  hereafter  claim  against  the 
said  May,  in  case  of  the  loss  of  said  entry.'* 

That  the  entry  was  amended  so  as  to  change  the  ground,  is 
not  only  shown  in  this  cause  by  the  foregoing  writing,  but  by  a 
copy  of  the  amendment  filed,  together  with  the  original  entry. 
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Perhaps  at  the  same  time  (for  at  what  time  does  not  distiiiotlj 
appear),  it  seems  that  there  was  an  understandings  took  place  be- 
tween May  and  Carneal,  that  Cameal  should  procure  Phillips's 
interest  for  May,  in  the  entry  aforesaid;  and  it  was  by  letter 
from  Carneal  to  May,  previously  hinted  to  May,  that  Phillips, 
who  was  the  owner  of  Stevens's  interest,  contemplated  holding' 
May  responsible,  as  locator,  for  the  loss  of  the  entry  by  the 
amendment.  Cameal  accordingly  received  from  Phillips  an 
assignment  of  his  whole  interest  in  the  entry  dated  the  twenty- 
second  of  June,  1809,  for  which  he  gave  his  note  for  seven  hun- 
dred and  fifty  dollars.  A  copy  of  this  assignment  was  trans- 
mitted to  May  by  Cameal,  in  a  letter  dated  on  the  first  of 
Februaiy,  1810,  in  which  he  is  told  that  the  assignment  is  for 
his  benefit,  or  that  *'  he  is  to  have  the  benefit  of  it,  upon  the 
upon  the  same  terms  he  had  the  other  moiety;"  and  that  if  he 
adjudged  it  insufficient,  a  better  one  should  be  procured,  or 
that  whatever  was  necessary  should  be  done.  Accordingly,  on  tho 
twenty-second  of  June,  1810,  another  credit  is  given  on  the 
bond  from  Cameal  to  May  for  another  five  hundred  and  thirty- 
four  pounds,  to  operate  as  a  payment  on  the  twenty-seventh  of 
June,  1808;  and  on  the  same  day,  in  the  handwriting  of  Car- 
neal, an  assignment  was  written  and  signed  by  him  on  the 
same  paper  containing  the  assignment  from  Phillips  to  Cameal, 
assigning  to  May  all  the  whole  entiy.  But  this  assignment  is 
now  found  filed  in  the  register's  office,  canceled  and  obliterated, 
but  yet  80  plain  that  it  can  be  read,  accompanying  a  plat  and 
certificate  of  survey  for  the  three  thousand  two  hundred  acres,. 
the  balance  of  the  six  thousand  acres  after  two  thousand  eight 
hundred  acres,  the  first  patent,  is  deducted,  and  the  patent  for 
said  two  thousand  three  hundred  acres  issued  to  Thomas  Car- 
neal entirely,  dated  nineteenth  of  September,  1810;  and  no  title 
was  made  to  May  during  the  life  of  Carneal,  except  that  on  the 
tenth  of  September,  1810,  the  said  Carneal,  hy  deed  executed 
for  himself,  and  as  agent  for  Ralph  Phillips,  conveyed  the 
whole  of  said  two  thousand  eight  hundred  acre  patent,  issued 
to  Cameal  and  Phillips  jointly;  in  which  conveyance  Cameal 
binds  himself  to  be  responsible  for  all  damages  in  case  the  said 
Phillips  or  his  heirs  shall  ever  claim  or  recover  the  land. 

After  the  death  of  Cameal,  which  took  place  shortly  after  the 
last  named  conveyance  to  May,  he.  May,  filed  his  bill  against 
Cameal's  heirs  and  administrators,  to  foreclose  the  mortgage 
for  the  balance  of  the  price  due  for  the  lands  in  the  Fayette 
circuit  court,  suggesting  in  his  bill  that  the  last  named  credit 
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-was  given  for  Phillip's  moietj  of  the  six-thoasand-aore  tract  of 
land  was  a  mistake,  and  ought  not  to  have  been  entered  on  the 
bond.  An  answer  was  put  into  this  bill  without  oath,  signed 
by  James  Ooleman  for  himself,  and  the  other  defendants;  he, 
the  said  James  Coleman,  being  the  administrator  of  the  estate, 
and  styling  himself  special  guadian  for  Abicia  D.  Gameal, 
another  heir,  now  the  wife  of  James  D.  Breckenridge. 

In  this  answer  the  mistake  is  admitted,  and  the  cause  pro- 
ceeded to  immediate  trial  on  the  filing  of  the  answer,  and  there- 
upon that  court  directed  the  whole  balance  due  on  the  bond  to 
be  paid,  exclusive  of  the  last  named  credit;  and  that  if  the 
money  with  interest  was  not  paid  on  the  first  of  October,  then 
the  next  following,  the  decree  bein$:  rendered  in  August,  1811, 
then  the  equity  of  redemption  in  the  slaves  and  other  estate 
should  be  barred  and  foreclosed,  and  commissioners  were,  in 
the  same  decree,  appointed  to  sell  the  mortgaged  estate,  and 
out  of  it  to  satisfy  the  debt,  interest,  and  cost  of  suit.  The 
decree  then  expresses  that  the  commissioners  were  to  ''report 
and  certify  to  the  court  their  proceedings  therein,  that  such 
other  and  further  decree  might  be  made  as  the  court  should 
deem  proper.  And  that  the  question  of  costs  and  the  final 
decree  was  reserved  until  the  coming  in  of  the  report." 

This  decree  and  suit  appears  still  to  remain  in  the  Fayette 
circuit  court,  still  in  the  same  situation,  without  further  order 
or  decree.  But  on  the  ninth  of  May,  1812,  by  a  writing  on  a 
copy  of  said  decree.  May  assigned  over  all  his  right,  title,  and 
interest  to  said  decree,  to  said  J.  Coleman,  and  authorized 
him  to  act  in  the  premises,  and  proceed  in  said  decree  as  he 
himself  could  do,  and  expressing  on  the  face  of  said  assignment 
that  it  was  for,  and  in  consideration  of,  the  full  amount  speci- 
fied in  the  decree,  paid  to  him  by  said  James  Coleman,  in  his 
individual  capacity,  and  not  as  administrator. 

Aft^r  this,  and  before  the  commencement  of  this  suit,  the 
said  James  Coleman  appears,  by  order  of  the  county  court, 
who  granted  the  administration,  to  be  ousted  from  the  admin- 
istration of  the  estate,  and  letters  of  administration  de  bonis  non 
were  granted  to  Thomas  Davis  Cameal,  another  heir. 

But  it  appears  that  said  Thomas  Carneal,  in  his  life-time,  on 
the  twenty  -  second  March,  180o,  in  a  letter  to  Jones  Love 
(which  letter  appears  to  be  addressed  in  answer  to  one  first 
written  by  Love),  writes  to  this  effect:  ''  I  proceed  to  reply  to 
you,  and  I  observe  what  you  say  with  respect  to  surveys  which 
you  have  by  you,  and  some  warrants  located  to  fill  them  with. 
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I  have  part  of  a  warrant  of  six  thooBand  acres  joa  mention, 
and  only  about  two  thousand  eight  hundred  acres  acted  on. 
The  balance  stands  entered.  If  you  think  proper  you  may  act 
sn  the  balance,  and  this  shall  authorize  you  to  do  so.  The 
surveys  must  be  made  out  in .  the  name  of  Balph  Phillips  and 
Thomas  Cameal,  assignee  of  Benjamin  Stevens.  I  will  give 
you  one  equal  half  of  the  lands  recovered,  whatever  it  may  be. 
This,  I  believe,  commoD.  Indeed,  custom  has  almost  become 
a  law  in  this  case.  I  have  a  quantity  of  other  warrants  stand* 
ing  on  the  same  ground  with  this;  which  you  can  have  on  the 
same  terms,  if  you  think  proper."  This  writing  or  letter, 
dated  on  the  tenth  of  January,  1809,  was  assigned  by  said 
Love  to  Kimball  Carlton  and  John  Nugent,  and  by  them,  on 
the  tenth  September,  1811,  assigned  without  recourse,  to 
Thomas  Reynolds  and  Samuel  McGuffin,  who  resided  on  the 
land.  A  patent  issued  on  the  nineteenth  September,  1812,  for 
the  said  three  thousand  two  hundred  acres,  to  Thomas  Cameal, 
as  above  stated;  but  the  date  of  the  survey,  as  recited  in  the 
patent,  bears  date  twentieth  Februaiy,  1797,  and  purports  to 
have  been  made  on  the  amended  entry  of  Stevens's  warrant, 
bearing  date  seventh  February,  1786.  In  answer  to  a  bill  filed 
by  Kimball  Carlton  and  J.  Nugent,  while  they  held  the  letter 
from  Thomas  Cameal  to  Love,  against  the  said  Cameal,  the 
the  said  Cameal  admits  that  he  has  always  been  ready  to  con- 
vey the  undivided  moiety  of  a  tract  of  land  mentioned  in  the 
letter  dated  twenty-second  March,  1805,  and  on  which  there 
appeared  an  indorsement  to  said  Carlton  and  Nugent,  and 
declares  he  is  willing  to  make  the  conveyance  at  any  time  when 
called  upon.  He  adds  that  he  had  no  recollection  of  ever 
having  seen  the  letter  from  the  time  he  wrote  it  until  the  date 
of  that  answer,  which  appears  to  be  sworn  to  and  filed  on  the 
twenty-ninth  June,  1810. 

At  the  same  date  on  which  May  assigned  over  his  decree  in 
the  Fayette  circuit  court,  on  the  mortgage  to  James  Coleman, 
he  represented  to  him,  that  he  was  certainly  entitled  to  the 
whole  of  said  three  thousand  two  hundred-acre  patent  by  virtue 
of  his  rescission  with  Cameal,  and  purchase  of  Phillips,  through 
Cameal  above  detailed,  and  that  the  assignment  before  alluded 
to,  in  the  register's  office,  ought  never  to  have  been  erased,  and 
that  the  patent  ought  to  have  been  issued  to  him.  In  conse- 
quence of  these  statements,  Coleman  having  purchased  and 
received  a  conveyance  of  the  interest  of  Thomas  Davis  Cameal, 
in  his  father's  estate,  and  claiming  his  wife's  share,  executed  a 
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conveyance  of  the  whole  tract  bj  himself,  and  as  attorney  in  fact 
for  Breckenridge  and  -wife;  but  not  executed  by  his  own  wife. 
On  this  conveyance  said  May  brought  his  ejectment  in  the 
Breckenridge  circuit  court,  and  obtained  a  judgment  therein 
against  the  said  Beynolds  and  McGufi^,  claiming  under  the  let- 
ter of  Cameal  to  Love.  To  avoid  this  judgment,  said  Beynolds 
and  McGuffin  filed  this  bill  against  Carlton,  Nugent,  and  Love, 
their  assignors,  and  against  said  May  and  the  heirs  of  Oameal, 
with  an  injunction  charging  May  with  notice  of  their  claim  be- 
fore his  deed  from  Coleman,  relying  on  the  aforesaid  letter,  and 
Cameara  answer  to  the  bill  of  Carlton  and  Nugent,  and  pray- 
ing a  conveyance  of  the  tract  of  land  of  three  thousand  acres, 
or  a  moiety  thereof,  and  if  they  failed  in  this,  compensation 
against  Cameal's  heirs.  To  this  bill  May  answered,  resisting 
their  claim,  and  denying  notice  before  his  conveyance  from 
Coleman,  except  by  report;  admits  his  conveyance  is  incom- 
plete; but  contends  that,  if  he  must  lose  the  land,  Cameal's 
estate  ought  to  be  made  responsible  to  him.  He  accordingly 
extends  his  answer  in  the  nature  of  a  cross-bill,  setting  out  the 
whole  of  the  foregoing  matter  between  Cameal  and  himself,  as 
above  detailed,  prays  an  answer  thereto,  and  that  if  Beynolds 
and  McGuffin  get  any  part  of  the  land,  he  may  recover  against 
Carneal's  estate  the  amount  of  his  two  credits,  on  Cameal's 
bond  of  five  hundred  and  thirty-four  pounds  each,  with  interest. 
Camears  heirs  respond  to  the  bill  of  Beynolds  and  McGuffin, 
rather  favorably,  and  also  extend  their  answer  in  the  nature  of 
a  cross-bill  against  May,  alleging,  he  has  recovered  too  much 
money  on  his  mortgage  in  the  Fayette  circuit  court,  and  pray 
for  a  decree  for  it  back  again. 

They  contest  many  of  his  allegations,  and  thus  while  Bey- 
nolds and  McGuffin  are  endeavoring  to  coerce  their  equity  for 
the  land.  May  and  Carneal's  heirs  interplead  in  the  same  suit, 
and  travel  over  all  the  transactions  between  May  and  Cameal, 
relative  to  said  six  thousand  acres  of  land.  The  circuit  court 
took  up  the  cause  at  one  term  as  between  the  complainants, 
Beynolds  and  McGuffin  and  defendants,  and  decreed  to  said 
complainants,  Beynolds  and  McGuffin,  the  one  moiety  of  the  tract 
of  three  thousand  two  hundred  acres.  At  the  same  term,  the  court 
admitted  May's  answer  to  the  answer  of  Carneal's  heirs,  which 
had  never  previousl}^  been  filed,  and  continued  the  cause  as 
between  Carneal's  heirs  and  May,  and  at  a  term  long  subse- 
quent heard  the  cause  between  May  and  Carneal's  heirs,  and 
gave  a  decree  in  favor  of  May,  that  he  recover  against  them  the 
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eaid  two  credits  of  five  hundred  and  thirfy^foor  pounds  each, 
with  interest,  and  the  whole  contracts  by  which  May  repur- 
chased the  moiety  of  Philips,  as  well  as  that  of  Oameal,  in  the 
six-thousand-acre  tract,  should  be  rescinded. 

By  the  assignment  of  error,  and  also  by  the  names  of  Reynolds 
and  McGuffin  being  inserted  in  the  writ  of  error,  it  seems  that 
Gameal's  heirs,  who  have  brought  the  cause  before  this  oourt 
as  plaintiffs,  have  intended  to  try  the  merits  of  both  decrees, 
to  wit,  that  between  Beynolds  and  McGuffin  and  the  defendants, 
as  well  as  that  between  May  and  Oarneal's  heirs.  But  these 
decrees  are  distinct  and  different  from  each  other,  rendered  at 
different  times,  and  each  of  them  final,  so  that  they  cannot  be 
comprehended  in  a  joint  writ  of  error.  Besides,  we  view  the 
present  writ  of  error  as  a  writ  to  the  decree  between  May  and 
Gameal's  heirs  only.  For  although  it  includes  the  names  of 
Beynolds  and  McGuffin,  yet  that  is  by  way  of  description  only, 
and  in  other  parts  it  describes  the  decree  between  May  and 
Gameal's  heirs,  and  that  decree  is  now  only  before  this  court 
The  decree  between  Beynolds  and  McGuffin  and  Cameal's  heirs, 
has  given  to  the  complainants  one  moiety  of  the  tract  of  three 
thousand  two  hundred  acres,  and  we  are  relieved  from  deciding 
the  question  as  to  their  right  to  it  against  the  heirs  of  Oameal, 
or  against  the  equity  of  May  to  the  same  land,  and  shall  only 
inquire  into  the  redress,  if  any,  which  May  is  entitled  to  against 
Carnears  estate.  It  is  contended  in  the  pleadings  by  Cameal's 
heirs,  that  although  May  gave  to  Cameal  a  credit  of  five  hun- 
dred and  thirty-four  pounds,  with  its  interest,  on  account  of 
the  removal  of  the  entry,  for  Gameal's  moiety,  yet  Oameal  was 
to  keep  the  entry  or  land  itself,  and  the  credit  was  only  to  be 
considered  as  an  abatement  of  so  much  of  the  purchase-money 
in  the  whole  contract,  for  the  supposed  injaiy  caused  by  the 
amendment  of  the  entry.  And,  indeed,  the  expressions  in  the 
agreement  of  1809,  seem  to  favor  this  idea.  The  expressions 
on  which  the  reliance  is  placed  are  in  these  words:  "  And  the 
said  Cameal  is  to  have  no  further  nor  hereafter  claim  against 
the  said  May,  in  case  of  the  loss  of  said  entry."  But  these  may 
receive  a  construction  consistent  with  the  obligations  on  Oameal 
to  restore  the  entry  or  land.  In  the  body  of  the  writing,  the 
parties  express  what  they  mean  by  the  loss,  and  say  that  the 
amendment  amounts  to  a  withdrawal  and  total  loss  of  the  land. 
This,  then,  was  the  loss  for  which  May  was  not  to  be  further 
responsible,  and  the  words  *'  in  case"  may  be  construed  to  in- 
tend the  same  as  ''  on  account  of." 
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Taking  the  expressions,  then,  as  applying,  not  to  a  future, 
but  former  loss,  expressed  in  the  writing,  the  words  amount  to 
an  acquittance  on  the  part  of  Cameal  to  May;  that  he  will  set 
up  no  further  claim  on  account  of  the  withdrawal  or  amend- 
ment of  the  entry.  The  contract  between  May  and  Cameal,  as 
to  the  moiety  of  the  six-thousand-acre  tract  of  land,  was  com- 
pletely rescinded;  and  on  that  rescission,  it  would  become  the 
duty  of  Carneal  to  restore  the  land.  Such  would  be  the  con- 
sequence without  any  stipulation  to  that  effect;  and  it  would 
lie  in  the  representatives  of  Carneal,  to  prove  that  there  was  an 
understanding  that  Cameal  should  not  reassign  the  claim;  and 
this  they  have  not  done.  But  this  matter  is  not  left  to  infer- 
ence. Carneal,  in  a  subsequent  letter  to  May,  which  has  been 
recited,  declares  to  May  that  '*he  is  to  have  the  benefit"  of 
Philip's  moiety;  '*  upon  the  same  terms  he  had  the  other,"  to 
wit,  his,  Carneal's,  moiety.  This  shows  that  May  was  to  have 
the  entry  back,  such  as  it  was;  and  it  is  reasonable  to  conclude, 
that  if  May  had  then  known  that  Cameal  had  gotten  the  land 
surveyed,  and  that  he  had  actually  sold  the  half  to  Love,  under 
whom  Reynolds  andMcGuffin  claim,  he  never  would  have  taken 
back  that  which  he  could  not  get,  because  Cameal  had  parted 
with  it.  And  further,  it  seems  that  Carneal  intended  this  when 
he  made  the  assignment  to  May  of  the  plat  and  certificate, 
which  has  been  obliterated,  and  from  whatever  cause  it  may 
have  been  erased,  if  it  had  stood,  it  would  have  given  May  no 
more  than  he  was  actually  entitled  to.  It  follows,  then,  that 
May  could  have  made  no  fraudulent  representation  t6  Coleman, 
as  has  been  alleged  on  the  part  of  Oameal's  heirs,  to  induce 
Coleman  to  make  him  the  conveyance  which  was  last  made;  and 
that  by  said  conveyance,  had  it  passed  a  complete  legal  estate, 
he  would  have  been  entitled  to  have  kept  it.  But  as  that  estate, 
so  conveyed  by  Coleman,  whether  complete  or  incomplete,  has 
been  partially  defeated  by  the  claim  of  Beynolds  and  McGuffin, 
which  originated  from  Cameal  himself,  it  follows  that  May  has 
his  election  not  to  take  any  part  of  Cameal's  moiety  of  the 
whole  six  thousand,  and  is  entitled  to  a  decree  for  its  value  and 
its  interest,  as  the  court  below  has  decreed,  unless  he  has  since 
done  some  act  which  deprives  him  of  it.  For  this  purpose  his 
decree  in  the  Fayette  circuit  court,  including  five  hundred  and 
thirty-four  pounds  too  much,  which  is  the  exact  value  of  Car- 
neal's  moiety  of  the  six  thousand  acres,  and  his  assignment  or 
conveyance  of  that  decree  to  Coleman,  in  which  he  acknowl- 
edges the  consideration  of  the  amount  of  the  whole  decree,  as 
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the  consideration  for  which  he  transferred  or  conyqred,  is  relied 
upon.  And  it  is  contended  in  the  answers,  as  the  transaction 
was  fair,  the  expression  of  the  whole  amouni,  by  way  of  con- 
sideration, estops  May  from  saying  that  he  did  not  receive  the 
whole  amount  in  money.  Hence  it  would  follow,  that  if  that 
writing  is  conclusive  against  May,  as  he  then  received  five  hun- 
dred and  thirty-four  pounds  too  much,  he  ought  not  to  receive 
an  egual  sum  now. 

It  is  a  well  settled  general  rule,  that  the  parties  to  a  deed 
cannot  contradict  and  impeach  the  consideration  stated  on  its 
face,  unless  on  account  of  fraud  in  the  writing  or  execution  of 
the  deed,  or  some  mistake  has  crept  into  the  transaction.  But 
it  does  not  thence  follow  that  the  parties  may  not  show  that  the 
consideration,  expressed  as  a  sum  certain,  was  not  received  in 
money,  but  in  other  articles  valued  at  the  time  by  the  i>artie8  to 
that  amount  of  money  of  which  the  consideration  was  com- 
posed. Hence  we  conceive  that  May,  in  the  present  case, 
ought  to  be  permitted  to  show  that  part  of  the  sum  expressed 
by  him  to  be  received  in  his  deed  of  transfer  to  Coleman,  was 
in  money,  and  the  remaining  part  in  the  tract  of  three  thousand 
acres  of  land  in  question,  half  of  which  is  now  decreed  to  Rey- 
nolds and  McGuffin.  It  seems  very  evident  from  the  proof, 
that  he  was  to  have  had  from  Thomas  Cameal,  in  his  life-time, 
this  tract  of  land  at  five  hundred  and  thirty-four  pounds,  with 
its  interest,  and  that  he  actually  gave  Cameal  a  credit  for  that 
sum  upon  his  bond,  but  that  he  never  did  receive  from  Cameal, 
in  his  life-time,  a  conveyance  or  assignment  of  the  title.  It  also 
appears,  that  on  the  same  day  that  he  made  a  transfer  to  Cole- 
man of  the  decree  and  mortgaged  estate  therein  mentioned,  a 
deed  of  conveyance  was  prepared  from  Coleman  to  him  for  the 
three  thousand  two  hundred  acres  of  land,  and  either  then,  or 
shortly  after,  executed  by  Coleman,  being  the  yery  land  now  de- 
creed to  McGuffin;  Coleman  also  acknowledges,  in  a  written 
statement,  that  he  paid  no  more  money  in  consideration  of  the 
conveyance  or  transfer  of  the  mortgaged  estate,  than  what  May 
in  his  bill  and  answer  alleges,  being  the  exact  balance  after  the 
five  hundred  and  thirty-four  pounds,  with  its  interest,  is  de- 
ducted. Besides,  in  the  settlement  of  the  estate  of  Cameal 
with  the  new  administrator,  Coleman  charges  and  is  allowed 
precisely  the  same  sum  of  money,  which  equals  the  amount  of 
the  decree  and  deed  of  transfer,  when  that  amount  is  added  to 
the  five  hundred  and  thirty-four  pounds,  with  its  inteirest.  This 
renders  it  evident  that  Coleman  paid  a  part  of  the  consideration 
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'wbicb  May,  in  the  deed  of  transfer  of  the  decree  and  mortgage, 
acknowledges  to  have  received,  by  the  very  tract  of  land,  a 
moiety  of  which  is  decreed  to  Beynolds  and  McOnffin.  Add  to 
this  that  the  answer  of  Coleman  is  evasiye  on  this  subject.  He 
does  not  venture  to  swear  positively  that  he  paid  the  whole 
money.  He  admits  a  discount,  but  he  alleges  he  cannot  remem- 
ber what  that  discount  was,  when  his  settlement  with  Carneal's 
administrator  de  bonis  non  would  have  furnished  him  with  the 
written  evidence  of  the  amount  if  his  memory  was  treacherous. 
These  circumstances  show  that  the  whole  consideration  was  not 
money,  but  that  five  hundred  and  thirty-four  pounds  thereof 
was  discharged  by  the  very  tract  of  land,  a  moiety  of  which  is 
lost  in  this  suit  in  consequence  of  a  prior  contract  with  Cameal, 
the  decedent.  We,  therefore,  concur  with  the  court  below  as 
to  so  much  of  the  decree  as  rescinds  the  contract  relative  to 
Gameal's  moiety  of  the  land. 

But  we  do  not  approve  the  decision  of  that  court,  which  re- 
scinds the  contract  with  Cameal  for  Philips's  moiety.  It  is 
true,  that  the  first  purchase  from  Caroeal,  as  well  as  that  of 
Philip's  half,  was  of  a  moiety  undivided.  But  still  each  con- 
tract was  distinct  and  separate.  His  having  procured  Carneal's 
moiety  by  a  rescission  of  his  old  contract  with  Cameal,  pro  tarUo, 
might  have  induced  him  to  procure  the  other  half.  But,  what- 
ever might  have  been  his  inducements,  they  were  not  presented 
to  him  by  Cameal,  nor  can  he  or  his  heirs  be  aflfected  by  them. 
That  contract  seems  every  way  fair.  Although  he  had  engaged 
Cameal  to  make  the  contract  for  him  about  or  at  the  same  time 
when  he  purchased  the  first  moiety,  and  if  Cameal  was  success- 
ful in  making  the  purchase  from  Philips,  he  was  to  have  it,  yet 
it  is  evident  if  Cameal  was  unsuccessful  he  was  stiU  to  keep 
Carneal's  half,  and  Cameal  was  not  bound  to  take  it  back.  It 
is  true  that  both  purchases  have  been  somewhat  blended  by  one 
conveyance,  but  this  does  not  affect  the  merits  of  either  pur- 
chase. It  is  urged  in  the  pleadings  that  the  conveyance  from 
Cameal,  for  the  tract  of  two  thousand  eight  hundred  acres,  is 
defective  inasmuch  as  it  is  executed  by  Cameal  for  himself,  and 
as  attorney  in  fact  for  Ealph  Philips,  and  there  is  no  regular 
letter  of  attorney  authorizing  Carneal  so  to  act  for  Philips. 
This  statement  appears  to  be  true,  but  it  is  equally  clear  from 
the  evidence  and  deed  itself,  that  May  was  apprised  of  these  de- 
fects when  he  took  the  deed.  For  there  is  a  stipulation  in  the 
deed,  as  well  as  on  the  back  of  the  patent,  providing  against 
these  defects,  and  making  Carneal  responsible,  if  Philips  or 
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his  heirs  should  ever  claim  the  land.    From  this  defect  May  ap* 
pears  to  have  sustained  no  injury. 

Sometime  after  the  commencement  of  this  suit  Philips  exe- 
cuted  to  him  a  complete  release  of  all  his  title  to  the  tract  of 
two  thousand  eight  hundred  acres;  but  he  has  resisted  the  ac- 
ceptance of  it  without  good  cause.  The  half,  then,  which  he 
purchased  last  from  Carneal,  as  procured  for  him  from  Philips, 
can  stiU  be  assigned  him  by  leaving  him  to  hold  the  tract  of 
two  thousand  eight  hundred  acres;  for  which  he  has  a  com- 
plete title;  and  if  that  does  not  amount  to  half,  according  to 
quantity  and  quality,  when  a  proper  assignment  is  made,  then 
the  residue  of  his  moiety  can  be  assigned  him  out  of  that  part 
of  the  tract  of  three  thousand  two  hundred  acres,  which  is  not 
decreed  to  Beynolds  and  McOuffin.  Or,  if  it  shall  be  deemed 
more  equitable  to  divide  both  parts,  the  moiety  of  the  three 
thousand  two  hundred  acres  not  assigned  to  Beynolds  and 
McGufi^  can  be  assigned  to  him,  and  Cameal's  heirs  be  de- 
creed to  convey  it;  and  the  tract  of  two  thousand  eight  hun- 
dred acres  in  like  manner  be  divided  agreeably  to  quantity  and 
quality,  and  May  can  be  decreed  to  convey  to  Cameal's  heirs 
the  moiety  thereof.  There  is  no  difficulty,  then,  in  giving  him 
his  purchase  of  Philips's  half,  and  this  court  conceives  it  was 
erroneous  to  declree  to  him  the  last  five  hundred  and  thirty-four 
pounds  with  its  interest,  as  the  value  thereof.  But  the  first 
sum  of  five  hundred  and  thirty-four  pounds,  with  its  interest, 
was  correct  for  Cameal's  moiety.  It  is  also  assigned  for  error 
that  that  court  ought  not  to  have  left  the  title  of  the  three 
thousand  two  hundred  acres  conveyed  to  May  by  Coleman  in 
May's  hands.  This  error  seems  to  be  well  founded.  For,  as 
that  court  decreed  a  rescission  of  all  contracts,  it  ought  to  have 
directed  May  to  convey  back  what  title  he  had  gotten  under 
them.  And,  inasmuch  as  this  court  approves  of  so  much  of 
the  decree  of  that  court  as  rescinded  his  first  pnixshaae,  he 
ought  to  be  compelled  to  restore  to  Coleman,  and  the  other 
heirs  of  Cameal,  0uch  title  as  he  derived  from  Coleman's  con- 
veyance, and  after  a  division  is  made  according  to  this  opinion, 
the  parties,  by  proper  conveyances,  ought  to  be  directed  to 
complete  the  partitior  so  as  to  vest  in  each  the  complete  legal 
estate.  The  decree  of  the  court  below  must,  therefore,  be  re- 
versed with  costs  in  favor  of  the  heirs  of  Cameal  against  May» 
and  the  cause  remanded  for  new  proceedings  to  be  had  in  ao> 
cordance  with  this  opinion. 
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On  Rescission  or  a  Contbagt  for  fraud,  a  party  has  no  right  to  retain 
any  part  of  the  conBideration  be  has  received:  Kimball  ▼.  Cunningham^  3 
Am.  Dec.  230.  Aa  to  the  rights  of  a  vendee  on  readasion  of  a  contract  for 
the  sale  of  land,  see  Perkins  v.  Hice,  and  note,  ante,  298w 

SPECino  PsBVORMANcaB  WITH  COMPENSATION. — Upon  this  point  aee  a  aim* 
'lar  decision:  Jiankhi  v.  Maxwell^  ante,  431;  McKean  v.  Reed,  ante,  318; 
Jfoore'y,  Skidmore,  ante,  333;  and  Pomeroy  on  Contracts,  sec.  434^  et  seq. 

CoNTELADICnNO    ReOITALB   AS    TO  CONSIDERATION. — See    Ott   thlB   fabJ60l 

Chilea  V.  Coleman,  ante,  396,  and  cases  dted  in  the  note  thsratow 
Am.  Dbo.  Toi.. 
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Poster  v.  Dupre. 

[5  'Muaa,  6.] 

JxTxaaan  ok  Uslzquxdatkd  Gladl— Interest  will  not  be  allowed  on  a&  ob^ 
liqiiidAted  claim. 

AflSUMPsrr  nr  Casb  ot  ToRT.^An  action  for  money  had  and  reoeived,  oi 
laid  out  and  expended,  will  not  lie,  as  upon  an  implied  promise^  to  re- 
cover expenaea  oocaaioned  by  » tortious  act  of  the  defendant. 

PsnnoK  for  the  recovery  of  one  thousand  five  handred  and 
ninety-nine  dollars  and  seventy-five  cents,  and  interest  thereon 
for  eight  years,  for  the  expenses  of  a  certain  suit  originating  in 
a  tortious  act  committed  by  the  defendant.  The  petition  con- 
tained two  counts:  one  for  money  laid  out  and  expended  for 
the  use  of  the  defendant,  and  another  for  money  had  and  re- 
ceived. Plea,  the  general  issue.  There  was  a  judgment  for  the 
plaintiffs  in  the  court  below  for  the  full  amount  claimed^  from 
which  the  defendant  appealed.  The  facts  are  stated  in  the 
opinion. 

Clark,  for  the  plaintiffs,  contended  that  assumpsit,  as  upon 
an  implied  promise,  would  lie  for  money  paid  out  by  reason  of 
a  wrongful  act  of  the  defendant,  and  cited:  Bete  y.  Dickaon,  1 
T.  R.  281;  Hassar  v.  WaUis,  1  Salk.  28;  2  Burr.  1012:  1  T.  B. 
732;  Shelion  v.  Baslal,  2  Id.  865;  Eobertson  y.  Eaian,  1  Id.  69; 
Jacob  v.  AUen,  1  Salk.  26;  Allen  v.  Dundaa,  8  T.  B.  125;  ArUy 
y.  Beynolds,  1  Burr.  1012;  Smith  v.  Browrdey,  2  Str.  915; 
Crockehat  v.  Bennet,  Doug.  671;  2  T.  R.  763;  Whip  y.  Thomtu, 
Bui.  N.P.  130;  Clark  v.  Shee,  Cowp.  197;  Trelhave  y.  Tbrry, 
Bui.  N.  P.  131;  Mosea  y.McFarlane,  2  Burr.  1005;  Jaquea  v. 
Goulingdy,  2  Bl.  1073;  Id.  219;  Jaquea  v.  Wethy,  H.  Bl.  66; 
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Browning  y.  Thomas^  Oowp.  79,  as  Bhowing  the  extreme  liber- 
ality indulged  by  the  eonrta  in  the  nee  of  this  form  of  action  in 
analogons  cases. 

Porter^  lot  the  defendant. 

Bj  Conrty  Mabtdt,  J.  The  judgment  of  the  district  court  is 
certainly  erroneous  in  the  allowance  of  the  sum  of  eight  hun- 
dred and  ninety-six  dollars,  for  interest  during  eight  years 
preceding  the  inception  of  the  suit.  There  is  not  any  stip- 
ulation for  conventional  interest;  the  sum  claimed  is  an  un- 
liquidated one.  We  are  at  a  loss  to  see  on  what  ground  any 
interest  was  allowed  for  any  period  antecedent  to  the  suit;  no 
other  demand  of  the  money  claimed  appearing  to  have  been 
made.  For  this  reason,  the  judgment  must  be,  and  is,  an- 
nulled, avoided,  and  reversed. 

Proceeding  to  inquire  what  judgment  the  district  court  ought 
to  have  given,  we  find  the  action  brought  on  an  illegal  contract, 
and  we  seek  in  vain  for  any  agreement  to  which  the  defendant 
gave  any  express  or  implied  assent. 

The  facts  are,  that  the  defendant  came  out  a  passenger  in 
the  plaintiffs'  ship  from  New  York;  that  in  the  Narrows  a  boat 
approached  the  ship,  and  put  aboard  two  slaves,  the  defend- 
ant's property,  who  were  concealed  under  the  hatches,  so  long 
as  the  ship  was  within  the  reach  of  officers  of  t}ie  customs,  both 
in  New  Tork,  and  in  the  Mississippi;  that  the  ship  was  seized 
on  account  of  these  slaves,  and  that  the  plaintiffs  incurred  the 
expenses  stated  in  their  account  in  order  to  procure  her  to  be 
restored. 

The  case  is  that  of  a  tort  or  injury,  from  which  may  result  an 
obligation  to  pay  damages;  but  the  plaintiffs  have  chosen  to 
turn  it  into  a  promise  to  pay  certain  costs,  which  they  have  in- 
curred, and  which  they  allege  were  paid  at  the  request  of  the 
defendant.  If  he  promised  to  pay  these  co8ts,  an  action  cer- 
tainly lies  on  his  promise.  If  they  were  paid  for  him,  and  at 
his  request,  an  action  equally  lies  on  the  promise,  which  the 
law  raises.  In  neither  case  will  he  with  success  contend  that 
he  committed  no  tortious  act. 

The  plaintiffs'  counsel  has  cited  a  number  of  authorities  from 
English  books,  tending  to  show  the  extension  given  to  the  ac- 
tion for  money  had  and  received.  But  they  are  all  cases  of 
money  received  by  the  defendant.  Neither  in  Ghreat  Britain, 
the  United  States,  nor  in  any  country,  in  which  the  distinction 
between  actions  grounded  on  contracts  is  known,  was  it  ever 
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saooeaafoUy  alleged,  that  the  commission  of  a  toriioua  act  is 
evidence  of  a  promise  to  repair  the  injury  done,  by  yielding 
damages.  The  plaintiffs,  by  the  nature  of  their  action,  haye 
alleged  a  promise  as  the  basis  of  their  claim.  The  defendant 
has  put  this  promise  in  issue;  there  is  not  any  evidence  of  an 
express  promise,  and  the  law  does  not  warrant  us  in  declaring 
that  there  is  an  implied  one.  It  is  true,  a  tort  is  set  forth  in 
evidence,  but  as  the  nature  of  the  pleadings  did  not  authorize 
the  defendant  to  defend  himself  against  this  charge;  as  the 
promise,  if  really  made,  admitted  it,  or  waived  the  right  of 
offering  anything  in  opposition  to  the  charge,  we  cannot  con- 
sider the  question  how  far  the  plaintiffs  have  a  right  to  indemni- 
fication? 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  judg- 
ment be  entered  for  the  defendant,  with  costs  of  suit  in  both 
courts,  without  any  prejudice  to  the  plaintifGs'  claim  for  dam- 
ages, if  any  they  have. 

Upon  the  question  of  interoBt  depending  on  denuuid,  see  note  to  StOeck  v. 
French,  6  Am.  Beo.  18a 


Ramsey  v.  Stevenson. 

[6  HABxnr,  23.] 

OoHVUor  OT  Laws  in  Tbansfbr  or  Pebsonaltt.— An  ungnment  of  mov»- 
bles  situate  in  this  state,  most  be  made  in  acoordanoe  with  the  law  ol 
this  state,  in  preferenoe  to  that  of  the  owner's  domioile. 

Chakgb  of  Possbssion. — An  assignment  of  movables  for  the  boiefit  ol  ered- 
itors,  most,  to  be  valid  against  third  persons,  be  oonsnmmated  by  a  ddiv- 
ery  of  possession. 

Appeal.  Stevenson,  then  residing  in  Maryland,  in  October, 
1816,  made  to  McCalloch  and  Holmes,  an  assignment  of  aU  his 
estate  for  the  benefit  of  all  his  creditors.  The  assignor  and  as- 
signees all  resided  in  Maryland,  and  the  assignment  vnis  in  due 
form,  according  to  the  laws  of  that  state.  Subsequently,  Bamsey, 
a  creditor  of  Stevenson,  sent  to  Louisiana,  and  there  attached  a 
large  quantity  of  goods,  which  were  claimed  by  the  assignees. 
The  lower  court  having  decided  against  their  claim,  they  ap- 
pealed. 

Stannard,  for  the  assignees:  The  assiig^nment  vested  the  as* 
signees  with  title  to  the  property;  being  valid  in  Maryland, 
of  which  all  the  parties  were  citizens,  it  must  be  equally  valid 
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in  Ijouisiana:  2  H.  Black.  409;  SUIy.  Warswick,  H.  Black.  690; 
Clevey.  ifiZ28,  Cooke's  Bank.  Laws,  370;  Case  of  Caplain  Wilson, 
Id.  373.  That  personal  property  is  subject  to  the  law  which 
governs  the  person  of  its  owner:  Ex  parte  Stewart,  2  Am.  L.  J. 
184;  Mcintosh  v.  OgUvie,  4  T.  E.  193;  FoUiot  v.  Ogden,  1  H. 
Black.  139;  Bobinson  v.  Bland,  1  Black.  262;  Le  Chevalier  y. 
Lynch,  1  Doug.  170;  Simonton's  case,  2  Martin,  102. 

Duncan,  for  the  attaching  creditor,  cited  Dumford  t.  Brooks, 
3  Martin,  222;  Tayhr  y.  Glary,  Kirby,  313;  SmMh  y.  Spinola,  2 
Johns.  198;  WhUe  y.  Caufield,  7  Id.  117;  Emory  y.  Oreenough, 
3  Dall.  369;  Payne  y.  Dudley,  1  Wash.  199;  JSr  parte  Ward,  1 
Atk.  153;  and  he  contended  that  voluntary  assignments  for  the 
benefit  of  creditors  ought  to  be  looked  upon  with  suspicion, 
and  could  not  be  treated  as  valid  with  respect  to  prox>erty  which 
had  not  been  delivered  to  the  assignees. 

Dickf  United  States  aitomey,  in  reply,  reviewed  the  authoritieB 
cited  by  the  other  counsel,  and  insisted  that  a  voluntary  assign- 
ment transferred  property  situate  out  of  the  country  where  it 
was  made,  because :  1 .  Personal  property  is  always  governed  by 
the  lex  loci  of  the  country  where  the  owner  has  his  domicile;  2. 
Personal  property  always  draws  its  possession  to  its  owner;  3. 
Possession  is  excused  where  the  property  is  in  another  country. 

By  Court,  Mathews,  J.  On  the  part  of  the  assignees,  it  is 
contended,  that  the  deed  of  assignment  is  good  and  valid,  ac- 
cording to  the  laws  of  Maryland,  under  which  it  was  executed, 
and  the  contract  was  made,  and  it  ought  to  be  enforced  by  the 
court  of  this  state.  To  this  end,  they  liken  it  to  an  assignment, 
made  under  the  bankrupt  laws  of  England,  and  cite  adjudged 
cases  from  the  courts  of  justice  of  that  country,  showing  how 
strictly  and  extensively  they  are  carried  into  effect. 

Were  it  necessary  to  a  proper  decision  of  this  case,  we  are  of 
opinion  that  it  would  not  be  difficult  to  show  such  a  difference 
between  assignments,  made  at  the  mere  will  and  pleasure  of 
debtors,  in  which  they  attempt  to  lay  down  rules  for  the  pay- 
ment of  their  debts,  and  the  distribution  of  their  estates,  and 
those  which  are  fairly  executed  under  a  commission  of  bank- 
ruptcy, as  would  require  the  application  of  principles  almost 
totally  different  in  different  cases. 

In  assignments  under  a  commission  of  bankruptcy,  great 
pains  are  taken  to  discover  and  collect  all  the  debtor's  property. 
The  assignees  are  chosen  by  the  mass  of  his  creditors,  and  the 
effect  of  the  assignment  is  fixed  by  law.    The  proceeds  of  the 
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estate  are  to  be  paid  and  distributed  according  to  establisbed 
and  known  rules.  But  in  voluntary  assignments  by  debtors, 
they  choose  their  own  trustees,  determine  the  manner  in  which 
their  debts  are  to  be  paid,  and  too  often  attempt  to  give  illegal 
and  unjust  preferences.  These  points  we  deem  it  useless  now 
to  discuss;  and  it  is  believed  that  our  decision  must  be  directed 
by  the  principles  of  law  recognized  in  the  case  of  Dumfrrd  v. 
£rook8'8  Syndics,  3  Martin,  222,  269. 

The  instrument  by  which  the  debtor  undertakes  to  transfer 
liis  property  to  the  trustees,  must  be  considered  as  a  contract 
between  him  and  the  persons  entrusted  with  the  execution  of 
his  intentions,  in  regard  to  the  payment  of  his  debts  and  the 
distribution  of  his  estate.  If  his  conduct  has  been  fair,  and  his 
intention  honest  in  this  transaction  (which  we  do  not  undertake 
to  decide),  perhaps  they  have  a  right  to  hold  the  property,  aa 
far  as  it  has  been  actually  delivered  to  them,  until  they  shall 
Slave  fully  executed  the  trust  reposed  in  them,  and  creditors 
who  may  have  assented  to  the  terms  of  the  cession  would  prob- 
ably be  bound  by  it.  But  the  assignment  can  certainly  have 
no  greater  effect  in  relation  to  creditors  not  parties  thereto,  than 
a  saJe  to  a  bona  fide  purchaser,  which,  unless  accompanied  by 
delivery,  does  not  fully  divest  the  seller  of  his  property,  and 
leaves  it  subject  to  be  seized  by  his  creditors,  according  to  the 
principles  laid  down  in  the  above  case.  The  parties  to  the  deed 
of  assignment  appear  to  have  been  aware  of  the  impossibility 
of  transferring  by  it  a  complete  dominion  over  such  things  as 
ehoses  in  action,  according  to  the  common  law  of  England,  for 
we  find  in  it  a  power  granted  to  them  to  use  the  assignor'a 
name,  if  necessary. 

Upon  the  whole,  we  are  of  opinion  that  the  property  attached, 
not  having  been  delivered  to  the  trustees,  has  been  regularly 
subjected  to  the  payment  of  the  debt  of  the  attaching  creditor. 
It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judg- 
ment of  the  district  court  be  aflhmed,  with  costs. 


Tbansteb  or  Pbofertt  ik  aitothsb  Jubisdiction. — ^The  principle  of 
this  case  is  ft  very  iidportant  onOy  and  is  not  yet  folly  settled.  In  T<r^isiana 
«nd  in  some  other  portions  of  the  (Jnited  States  a  change  of  possession  on^t 
to  foUow  every  transfer  of  the  title  to  chattels  which  are  capable  of  deliveiy. 
In  Louisiana,  because  delivery  is  there  regarded  as  essential  to  the  ooosom* 
mation  of  the  transfer;  and,  in  some  other  states,  because  the  retention  of 
possession  by  the  vendor  or  assignor  renders  the  transfer  per  se  fraudulent, 
and  therefore  void  as  against  subsequent  purchasers  and  against  attftohing 
creditors:  Freeman  on  Ex.  sec.  149;  ffamiUon  v.  BusmU,  1  Cranch,  309;  Whi^ 
meyY.  JSUark,  8CaL  514;  IIodghnaY,  Hook,  23 Id.  681;  PaUtny.  Smiik,  SGona. 
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196;  Swift  r,  Thompion,  9  Id.  63;  HaittcU  y.  Blahedu,  41  Id.  901;  Bcwman 
T.  Eerring,  4  Harr.  DeL  458;  Oib«m  ▼.  JDove,  4  Fla.  217;  Thornton  ▼.  Daven- 
port,  1  Soam.  296;  Oorgan  ▼.  Frew,  39  lU.  31;  Prather  y.  Parker,  24  la.  26; 
Baylor  ▼.  SmUhet^B  Heirs,  1  litt  105;  WaOer  y.  CroZfe,  8  B.  Mon.  11;  Law- 
rence  y.  Bumham,  4  Key.  361.  It  must  be  conceded  that  where  thu  rule 
prevaila  a  transfer  made  in  the  state  of  property^situate  therein,  and  between 
eitisens  thereof,  is  inyalid  unless  the  law  respecting  the  deliyery  of  the  prop- 
erty is  respected.  The  question  is,  are  non-residents,  haying  property  in 
the  state,  entitled  to  transfer  it  without  complying  with  the  law  of  the  juris- 
diction in  which  it  is  situate  ?  The  courts  of  Louisiana  haye  early  and 
nniformly  answered  this  question  in  the  negatiye:  Norris  y.  Mun^ord,  4 
Hart  20;  Fisk  y.  Chandler,  7  Id.  24;  OUvier  y.  Townee,  2  Id.  N.  S.  93; 
Hughes  y.  KeUngender,  14  La.  An.  845.  The  case  of  Olwier  y.  Totones,  2 
Mart.  N.  S.  93,  is  probably  the  best  considered  American  case  upon  this 
subject.  In  deUyering  the  opinion  of  the  courts  Porter,  J.,  said:  "On  the 
facts,  therefore,  we  haye  presented  the  case  of  a  creditor  attaching  property 
of  his  debtors  before  it  was  transferred  by  sale  and  deUyery,  and  it  has  been 
so  repeatedly  decided  in  this  court,  that  this  may  be  done,  and  that  nothing 
short  of  actual  deUyery  will  defeat  this  right,  that  it  would  be  sufficient  to 
refer  to  this  jurisprudence  as  settling  the  right  of  the  parties  now  before  us, 
were  it  not  for  the  great  pains  taken  by  the  counsel  to  show  that  this  doc- 
trine is  incorrect,  if  extended  to  oases  when  the  yendor  and  yendee  both  liye 
in  a  country  where  a  different  rule  on  the  subject  of  sale  of  moyable  prop- 
erty preyails. 

"  This  point  is  not  new,  it  was  taken  in  the  case  of  Thuret  ei  oL  y.  Jenkins, 
7  Martin,  318,  and  after  a  yery  close  attention  to  the  arguments  now  urged 
by  the  counsel,  and  the  authorities  relied  on,  we  are  obliged  to  confess  that 
we  prefer  the  reasoning  and  the  law  which  the  counsel  for  the  appellee 
layered  us  with  in  the  case  just  cited,  when  his  professional  duty  required 
him  to  support  the  opposite  doctrine  from  that  for  which  he  now  contends. 

"The  position  assumed  in  the  present  case  is  that  by  the  laws  of  all  ciyilized 
oountries,  the  alienation  of  moyable  property  must  be  determined  accord- 
ing to  the  laws,  rules  and  regulations  in  force  where  the  owner's  domicile  is 
situated;  hence  it  is  insisted  that,  as  by  the  law  existing  in  the  state  where 
the  yendor  liyed,  no  deliyery  was  necessary  to  complete  the  sale,  it  must  bo 
considered  as  complete  here,  and  that  it  is  a  yiolation  of  the  principle  just 
referred  to,  to  apply  to  the  contract  rules  which  are  peculiar  to  our  juris- 
prudence, and  different  from  those  contemplated  by  the  parties  to  the  con- 
tract 

"We  readily  yield  an  assent  to  the  general  doctrine  for  which  the  appellee 
•contends.  He  has  supported  it  by  a  yariety  of  authorities  drawn  from  diffier- 
ent  systems  of  jurisprudence.  But  some  of  those  yery  books  furnish  also 
the  exception  on  which  we  think  this  case  must  be  decided,  namely,  that 
'when  those  laws  clash  with  and  interfere  with  the  rights  of  the  citizen  of  the 
countries  where  the  parties  to  the  contract  seek  to  enforce  it,  as  one  or  other 
of  them  must  giye  way,  those  preyailing  where  the  relief  is  sought  must  haye 
the  preference.'  Such  is  the  language  of  the  English  book  to  which  we  haye 
been  referred,  and  Hubems,  whose  authority  is  more  frequently  resorted  to 
on  this  subject  than  any  other  writer,  because  he  has  treated  it  more  exten- 
«iyely  and  with  greater  ability,  tells  us  in  his  treatise  de  cor^flietu  legum, 
*  ^eeta  eontraeluum  eerto  loco  tnitorum,  pro  jure  loei  iUiue  alibi  quogue  o&aer- 
tMiMter  si  ntMum  inde  eioibus  aUenis  creetur  pr^udieium,  n  jure  sibi  guaeUo 
^  Hie  effects  of  a  contract  entered  into  at  any  place,  will  be  allowed  aooording 
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to  the  laws  of  that  place,  in  other  countrieB  if  no  inconyonienoe  resalte  then> 
from  to  the  citizens  of  that  other  conntry  with  respect  to  the  law  which  they 
demand.'  This  distinction  appears  to  us  founded  on  the  sonndest  reasoDiL 
The  mnnicipal  laws  of  a  coontry  have  no  force  beyond  its  tenitoxial  lunii% 
and  when  another  government  permits  these  to  be  carried  into  effect  within 
her  jurisdiction,  she  does  so  upon  a  principle  of  comity.  In  doing  so,  care 
must  be  taken  that  no  injury  is  inflicted  on  her  own  citisens,  otherwise 
justice  would  be  sacrificed  to  courtesy,  nor  can  the  foreigner  or  stranger  com- 
plain of  this,  if  he  sends  his  property  within  a  jurisdiction  different  frcmi 
that  where  he  resides,  he  impliedly  submits  it  to  the  rules  and  regulations  in 
f  ordb  in  the  country  where  he  places  it.  What  the  law  protects,  it  has  a  right 
to  regulate.  A  strong  evidence  of  this  is  fumished  by  the  doctrine  in  regard 
to  successions.  The  general  principle  is,  that  the  personal  property  must  bo 
distributed  according  to  the  law  of  the  state  where  the  testator  diet,  bat  b» 
far  as  it  concerns  creditors,  it  is  governed  by  the  law  of  the  ooontiy  where 
the  property  is  situated.  If  an  Englishman  or  a  Frenchman  die  abroad,  and 
leaves  effects  here,  we  regulate  the  order  in  which  his  debts  are  paid  l^  oar 
juri^rudence,  not  that  of  his  domicile. 

"Upon  the  principle  that  all  contracts  in  regard  to  personal  property  most 
be  regulated  by  the  lex  loci  where  the  owner  resides,  a  very  important  ques- 
tion has  been  agitated  in  several  of  our  sister  states  and  in  the  supremo  ooori 
of  the  union:  whether  a  legal  assignment  under  the  bankrupt  acts  vest  the 
movable  effects  situate  in  another  country  in  the  assignees,  so  as  to  defeat  an 
attachment  laid  by  a  particular  creditor;  as  the  decisions  which  have  been 
given  on  these  cases  are  founded  on  the  doctrine  of  international  law  they 
are  entitled  to  great  respect,  and  the  questions  involved  in  them  have  a  direct 
bearing  on  the  case  now  before  us.  In  Pennsylvania,  Maryland,  and  in  the 
supreme  court  of  the  United  States,  it  has  been  decided  that  such  an  assign- 
ment  does  not  vest  the  property  in  the  assignees.  The  chancellor  of  New 
York,  in  a  very  elaborate  opinion  lately  delivered,  lays  down  a  different  rule. 
But  it  may  be  renuurked  that  he  proceeds  on  the  idea  that  it  is  no  injury  to 
the  citizens  of  New  York  that  such  a  rule  should  prevail;  that  the  great 
principle  of  bankrupt  laws  is,  justice  founded  on  equality,  etc. ;  that  it  is  the 
interest  of  all  nations  to  recognize  and  enforce  them.  It  is  not  necessary 
for  us  to  say  whether  in  the  case  put  this  view  be  correct  or  not.  Certain 
we  are  that  the  great  doctrine  must  be  received  with  the  limitation  already 
noticed.  We  have  been  unable  to  find  anything  deserving  the  name  of  au- 
thority that  does  not  recognize  it.  Chief  Justice  Parsons,  in  delivering  the 
opinion  of  the  supreme  court  of  Massachusetts,  says,  '  to  give  effect  to  con- 
tracts made  in  another  state  is  an  act  of  comity  due  from  the  courts  of  the 
state  in  which  such  contract  may  be  sued,  to  the  state  in  which  they  may  be 
made,*  but  the  rule  he  adds  is  subject  to  two  important  exceptions,  the  first 
of  which  is,  that  neither  the  state  nor  its  citizens  suffers  any  inconvenience  by 
giving  the  contract  effect:  Huberus  De  Conflictu  Legum,  Lib.  1,  Tit.  3,  na  11; 
Merlin,  questions  de  droit,  vol.  2,  p.  451;  1  GalL  375;  5  East,  131;  6  Binn. 
353;  5Cranch,299;  2  Mass.  84;  6Id.  358;  2  H.  BL  405;  7Martin,318;  3I<). 
222;  4  Id.  25;  5  Id.  23;  7  Id.  24;  9  Id.  296,  403;  4  Johns.  Ch.  460. 

*'  We  proceed  to  examine  whether  giving  effect  to  the  laws  of  Virginia  on 
the  contract  now  set  up,  would  be  working  an  injury  to  this  state  or  its  cit- 
izens. In  doing  this  we  must  look  to  the  general  doctrine,  and  the  effect  it 
would  have  on  our  ordinary  transactions,  as  well  as  its  operation  in  this  par^ 
ticular  case.  If  we  held  here  that  this  sale  can  defeat  the  attachment,  we 
should,  on  the  same  principle,  be  obliged  to  decide  that  the  claimant  would 


July,  1817.]  Bamset  v.  Stevenson.  473 

nold  the  object  Bold  in  prefereuce  to  a  second  purchaser  to  whom  it  was  de- 
livered. The  mle  being  that  when  the  debtor  can  sell  and  give  to  the  bnyer 
a  good  title,  the  creditor  can  seise,  or  in  other  words  where  the  first  sale 
is  not  complete  as  to  third  persons,  the  creditor  may  attach  and  acquire  a 
lien:  McNeiU  v.  Olau,  Martin,  New  Series,  yoL  1,  261.  In  relation  to 
movable  property,  our  law  has  provided  that  delivery  is  essential  to  complete 
the  contract  of  sale  as  to  third  parties.  This  valuable  provision  by  which  all 
our  dtisens  are  bound  in  their  dealings,  protects  them  from  the  frauds  to 
which  they  would  be  daily  subject  were  they  liable  to  be  affected  by  previous 
contracts  not  followed  by  the  giving  of  possession.  The  exemption  con- 
tended for  here,  in  behalf  of  the  residents  of  another  state,  would  deprive 
them  of  that  protection  wherever  their  rights,  as  purchasers,  came  in  con- 
tact with  strangers;  a  protection  which  it  may  be  remarked,  it  is  of  the  ut- 
most importance,  owing  to  our  peculiar  position,  we  should  carefully  main- 
tain. This  city  is  becoming  a  vast  storehouse  for  merchandise  sent  from 
abroad,  owned  by  non-residents,  and  deposited  here  for  sale,  and  our  most 
important  commercial  transactions  are  in  relation  to  property  so  situated.  If 
the  purchasers  of  it  should  be  affected  by  all  the  previous  contracts  made  at 
the  owner's  domicile,  although  unaccompanied  by  delivery,  it  is  easy  to  see 
to  what  impositions  such  a  doctrine  would  lead,  to  what  inconvenience  it 
would  expose  us»  and  how  severely  it  would  check  and  embarrass  our  deal- 
ings. However  anxious  we  may  be  to  extend  courtesy,  and  afford  protection 
to  the  people  of  other  countries  who  come  themselves,  or  send  their  property 
within  our  jurisdiction,  we  cannot  indulge  our  feelings  so  far  as  to  give  a  de- 
cision that  would  let  in  such  consequences  as  we  have  just  spoken  of.  It 
would  be  giving  to  the  foreign  purchaser  an  advantage  which  the  resident 
has  not,  and  th*t,  frequently,  at  the  expense  of  the  latter.  This,  in  the  lan- 
guage of  the  law,  we  think  would  be  a  great  inconvenience  to  the  citizens  of 
this  state,  and  therefore  we  cannot  sanction  it.'* 

The  judgment  of  the  courts  of  Louisiana  upon  this  subject  has,  in  at  least 
one  instance,  been,  not  merely  questioned,  but  utterly  disregarded  by  the 
English  tribunals.  A  British  ship,  the  Warbler,  registered  in  Liverpool, 
was,  by  a  bill  of  sale  duly  registered  in  Liverpool,  mortgaged  by  the  firm  of 
Klingender  Brothers  to  Joseph  Langdon,  as  trustee  for  the  bank  of  Liver- 
pooL  The  ship  was  then  sent  to  New  Orleans,  where  she  was  attached  and 
sold  by  an  English  creditor  of  the  Klingender  Brothers.  An  agent  of  the 
mortgagees  intervened  in  Louisiana,  and  attempted,  without  success,  to  pre- 
vent the  sale.  Fogo  became  the  purchaser,  and  in  March,  1860,  arrived  with 
the  ship  at  Liverpool.  The  mortgagees  at  once  filed  their  bilL  The  case 
came  on  for  decision  before  Vice-chancellor  Wood,  who  treated  the  proceed- 
ings in  Louisiana  as  having  no  effect  beyond  transferring  the  mortgagor's 
equity  of  redemption.  He  admitted  that  as  to  real  estate,  the  legal  title  to 
property  throughout  the  globe  cannot  be  acquired  except  it  be  acquired  ac- 
cording to  the  laws  of  that  country  in  which  the  real  estate  is  situated,  with 
respect  to  the  transfer  of  real  property  according  to  that  law  which  prevails 
in  the  locality  of  the  property  itself,  called  the  lex  loci  ret  gUcB,  the  common 
phrase  of  jurista  He,  however,  insisted  that  with  regard  to  movables,  the 
lex  loci  m  nte  would,  in  most  instances,  have  no  operation;  and  further 
that  the  peculiar  doctrines  of  the  courts  of  Louisiana  on  this  subject  had 
encountered  the  opposition  of  eminent  American  and  European  jurists.  He 
laid  great  stress  upon  the  fact  that  the  creditor,  the  mortgagee  and  mort- 
gagors were  all  citizens  of  England,  where  the  mortgage  was  perfectly  valid, 
and  in  condnsion  gave  the  same  effect  to  the  mortgage  as  though  the  pro- 
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ceedings  and  sale  in  New  Orleans  had  never  taken  place:  Simpttm  t.  Fogo^ 
1  Hen.  &  M.  195;  9  Jnr.  N.  a  403;  32  L.  J.  Ch.  249;  11  W.  B.  418;  8  L. 
T.  N.  S.  61.  A  sabeequent  deoinon  in  the  honse  of  lords  has  veiy  uauh 
shaken  the  authority  of  Simpton  y.  Fogo,  In  this  subsequent  case  the  rale 
is  clearly  stated  that  judicial  proceedings  taking  place  in  a  foreign  countiy. 
in  good  f aith»  must  be  respected  in  England,  though  founded  upon  a  miscon- 
ception of  English  law:  Caatrique  v.  Imrie  L.  J2.  4  E.  &  L  App.  Gas.  414; 
and  the  case  of  CammeU  y.  Sewell,  6  H.  &  N.  746,  to  the  effect  that  "if  per> 
sonal  property  is  disposed  of  in  a  manner  binding  according  to  the  law  of  tiia 
country  where  it  is,  that  disposition  is  binding  everywhere, '*  is  cited  with 
approvaL 

But  in  Jianuey  v.  Stevemon  the  property  of  the  assignor  seems  to  liav« 
been  situate  in  Louisiana  at  the  time  of  the  assignment,  and  to  have  beesi 
seized  there  by  attaching  creditors  before  the  assignees  had  rednoed  it  to 
their  possession.  Under  such  circumstances  there  can  be  no  doubt  of  tiia 
correctness  of  the  judgment.  Certainly  every  state  and  country  may  and 
ought  to  make  rules  which  shall  subject  all  property  within  its  jurisdiotioii 
to  the  claims  of  the  creditors  of  its  owners;  and  no  state  can  be  compellsd 
with  respect  to  such  property  and  creditors  to  abdicSate  its  own  l^pdativs 
authority  and  accept  sudi  laws  as  may  be  imposed  by  the  legislature  of  the 
foreign  state  in  which  the  owner  of  the  property  may  happen  either  tem- 
porarily or  permanently  to  reside:  Brent  v.  Shotue,  15  La.  An.  110;  FeU  v. 
DartUn,  17  Id.  236;  Shif  v.  Solace,  23  Vt.  280;  Ingrdham  v.  Qeyer,  13  Mass. 
146;  GuOlander  v.  Howell,  35  N.  Y.  667;  Fuller  v.  SteigUix,  27  Oh.  8t.  366; 
22  Am.  R.  312;  Lar^ear  v.  Swrnner,  17  Mass.  110;  Orem  v.  Van  Buekirk,  7 
Wall  139;  DufUap  v.  Bogers,  47  N.  H.  287;  Beime  v.  PcUten,  17  Low.  589; 
Moye  V.  Way,  8  Ired.  Eq.  131;  Wharton's  Gonf.  Laws,  sees.  337-353;  JoAa- 
ton  V.  Parker,  4  Bush,  149;  Story's  Gonf.  Laws,  sec  390;  Price  v.  Mcrgam, 
7  Mart.  707.  Upon  a  review  of  the  foregoing  authorities,  as  well  as  of  the 
most  recent  English  decisions,  we  think  that  the  old  rule  that  movaUes 
follow  the  person  of  their  owner,  and  are  governed  by  the  law  of  his  domicile^ 
is  now  subject  to  many  well-established  exceptions;  and  that  it  will  scaroely, 
if  ever,  be  permitted  to  operate  where  the  law  of  the  owner^s  domicile  is  neo- 
essarily  repugnant  to  that  of  the  place  in  which  his  goods  are  situate.  Choass 
in  action  follow  their  owner.  If  they  are  assigned  by  a  transfer  valid  where 
he  lives,  they  may  be  collected  by  suit  in  another  state,  although  the  transfer, 
if  governed  by  the  laws  of  that  state,  would  be  invalid:  Fnller  v.  SleigUi^ 
27  Oh.  St.  355;  22  Anu  B.  312;  OuiUander  v.  Howell,  35  N.  T.  667;  Speed 
V.  May,  17  Pa.  St  91;  Levy  v.  Levy,  78  Id.  507;  21  Am.  E.  35.  In  Ver- 
mont  the  rule  of  the  Louisiana  cases  is  not  disputed,  but  it  is  mMi>fMnA«l 
and  we  think  properly,  that  the  rule  does  not  apply  when  property  is  wrong- 
fully taken  out  of  the  jurisdiction  in  which  its  owner  resides:  Taylor  v. 
Boardman,  25  Vt.  589.  In  Louisiana  an  exception  is  made  where  a  vessel 
on  the  high  seas  is  assigned  by  a  non-resident.  In  such  a  case  a  non-resident 
creditor  cannot  attach  the  vessel  merely  because  there  has  been  no  delivery 
of  possession:  Southern  Bank  v.  Wood,  14  La.  An.  554. 

Regarding  the  effect  of  assignments  made  under  foreign  bankruptcy  laws: 
see  Dawes  v.  BoylUon,  6  Am.  Dec.  72;  MUne  v.  Morton,  Id.  466;  MUchd  v. 
McMUlen,  Id.  690;  Holmes  v.  Bemsen,  8  Id.  581.  Voluntary  ajsigmnaifc 
made  in  another  state,  see  Ingraham  v.  Oeyer,  7  Am.  Bee.  132. 
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Murphy  v.  Murphy 

[5  Uaxziii;  83.] 

OoHixJOT  OT  Laws — "Mabttal  Rights. — ^A  hoBbuid  and  wife,  on  remoying 
from  the  coontiy  where  they  were  married,  are  governed,  as  to  lubee- 
quent  aoqniaitionB  of  property,  by  the  laws  of  the  coontiy  to  which  they 
have  removed,  nnless  in  their  contract  of  marriage,  they  have  stipulated 
that  some  other  law  shall  prevaiL 

Cbssation  or  Commukitt  or  Goods  takes  place  at  the  death  of  the  wife^ 

Appeal  from  the  court  of  probates  of  the  parish  of  Orleans. 

By  Court,  DsBBiaNr,  J.  The  plaintifis  and  appellants  are  the 
legitimate  children  of  the  late  Don  Diego  Murphy,  consul  of 
Spain  at  New  Orleans,  and  of  Mary  Creagh,  his  first  wife,  be- 
tween whom  there  existed  a  community  of  goods.  They  pre- 
tend that,  no  steps  having  been  taken  since  the  death  of  their 
mother  to  cause  that  community  to  cease,  it  has  continued  be- 
tween them,  their  father  and  the  defendant,  his  second  wife; 
and  that  the  estate  left  at  the  death  of  their  father,  ought  to  be 
divided  accordingly. 

The  material  facts  in  the  case  are  these:  In  the  year  1789, 
Don  Diego  Murphy,  being  then  at  Cape  Francois,  in  the  island 
of  Hispaniola,  married  the  mother  of  the  appellants,  Mary 
Oreagh.  The  contract  of  marriage  stipulates  a  community  of 
acquests  and  gains  between  the  parties,  to  be  regulated  by  the 
custom  of  Paris,  even  though  they  should  afterwards  reside  in 
countries  where  different  laws  should  prevail.  Some  years 
after,  they  came  to  live  at  Charleston,  South  Carolina,  where 
Maiy  Creagh  died,  leaving  three  infant  children,  the  present  ap- 
pellants. Don  Diego  Murphy  afterwards  married  Louise  Peyre, 
the  present  defendant.  In  their  contract  of  marriage,  a  com- 
munity of  goods  is  also  stipulated,  and  a  clause  is  introduced, 
whereby  Don  Diego  Murphy  binds  himself  to  fulfill  the  neces- 
saiy  formalities  to  put  an  end  to  the  conmiunity,  which  he 
acknowledges  has  continued  to  subsist  between  him  and  his 
children  of  the  first  marriage.  It  appears  by  oral  testimony 
that  shortly  after  this  second  contract  had  been  celebrated,  be 
caused  an  inventoiy  of  his  estate  to  be  made,  the  legality  of 
which  is  disputed. 

The  first  and  most  important  question  which  presents  itself 
here  is,  whether  the  community  which  existed  between  Don 
Diego  Murphy  and  hia  first  wife  did  really  continue,  after  her 
death,  between  him  and  his  children.  The  better  to  understand 
the  principle  on  which  turns  the  decision  of  this  point,  we  shall 
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first  consider  what  would  have  been  the  situation  of  Don  Diego 
Murphy  and  his  first  wife  if  they  had  married  without  any  con- 
tract. It  has  already  been  made  a  question  in  this  court,  in  the 
case  of  Oale  t.  Davis's  Theirs,  4  Mart.  645,  whether  the  law  of 
the  place  where  a  marriage  is  celebrated  is  to  follow  the  mar- 
ried couple  wherever  they  go,  and  to  regulate  their  respective 
interests  everywhere;  and  it  was  decided  upon  the  authorities 
there  cited,  that  when  a  married  couple  emigrate  from  the 
countiy  where  their  marriage  took  place  into  another,  the  laws 
of  which  are  different,  the  property  which  they  acquire  in  the 
place  where  they  have  moved,  is  governed  by  the  laws  of  that 
place.  Hence,  if  Don  Diego  Murphy  and  his  first  wife  had 
married  without  contract  at  Cape  Francois,  and  afterwards 
transferred  their  domicile  to  Charleston,  we  would  have  no  hesi- 
tation to  say  that  the  community  would  have  ceased  from  the 
moment  of  their  arrival  at  Charleston,  and  that  the  property 
thereafter  acquired  would  have  belonged  to  the  husband  idone. 

But  the  parties  had  entered  into  a  contract  by  which  it  was 
stipulated  that  there  should  be  between  them  a  community  of 
goods,  to  be  regulated  by  the  custom  of  Paris  wherever  they 
should  go.  That  contract  was  their  law,  and  provided  it  was 
not  to  cause  any  prejudice  to  the  citizens  o^  the  country  where 
they  went  to  reside,  and  its  execution  was  not  incompatible 
with  the  laws  of  that  country,  it  was  to  be  maintained.  By 
virtue  of  that  contract,  therefore,  the  community  of  goods 
stipulated  by  the  parties  subsisted  at  Charleston  until  the  death 
of  the  wife.  Did  it  survive  her,  and  continue  to  have  effect 
between  the  husband  and  his  children  ? 

To  put  this  question  in  a  clear  point  of  view,  we  must  distin- 
guish between  the  lights  which  derive  from  the  contract  of 
marriage  in  favor  of  the  heirs  of  the  wife,  and  the  rights  which 
are  granted  by  law  to  the  heirs  of  either  party.  The  rights 
which  derive  from  the  contract  are  those  of  accepting  or  refus- 
ing the  community  as  it  stood  at  the  dissolution  of  the  marriage, 
and  in  case  of  renunciation  to  retake  all  the  property  of  the 
wife  free  from  debts.  The  right  granted  by  law  to  the  heirs  of 
either  the  wife  or  the  husband,  is  that  of  continuing  to  be  in 
partnership  with  the  survivor,  if  they  please,  in  case  he  or  she 
should  neglect  to  make  an  inventory  of  the  property  left  at  the 
death  of  his  or  her  partner.  This  right,  so  far  from  being  the 
consequence  of  a  contract,  is  given  by  the  custom  of  Paris  to 
the  children  whether  there  be  a  contract  or  not.  Let  us  apply 
this  distinction  to  the  present  case.    Murphy  and  his  first  wife» 
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by  virtue  of  their  contract  of  marriage,  continued  to  be  in  com- 
munity of  goods  even  after  their  removal  to  a  country  where  a 
different  law  prevailed;  that  stipulated  partnership  between 
them  lasted  as  long  as  their  marriage;  upon  the  dissolution  of 
the  marriage  there  was  an  end  to  the  community  by  contract. 
What  could  make  that  community  continue  between  her  chil- 
dren and  their  father?  The  law.  But  that  law  does  not  pre- 
vail in  the  country  which  the  parties  then  inhabited.  The 
forcible  consequence  is  that  the  community  did  not  survive  the 
mother  of  the  appellants. 

The  belief  which  Don  Diego  Murphy  and  his  second  wif  e^  the 
defendant,  seem  to  have  entertained  that  the  community  was 
continuing  between  him  and  his  children  at  the  time  of  their 
marriage,  does  not  alter  the  situation  of  the  case.  If  under  that 
belief  they  had  done  some  act,  if,  for  example,  they  had  al- 
lowed to  the  plaintiffs  more  than  they  were  entitled  to,  perhaps 
they  could  not  even  recover  it  back,  according  to  the  maxim 
that  no  relief  is  granted  against  an  error  of  law.  But  here 
things  are  entire.  The  mere  expression  of  their  belief  cannot 
be  deemed  of  any  account. 

The  situation  in  which  the  community  stood  at  the  time  of 
Maiy  Creagh's  death  is  left  in  the  dark,  the  plaintiffs  having 
made  no  effort  to  adduce  any  evidence  on  the  subject.  From 
the  testimony  produced  by  the  defendant,  it  appears  that  at  the 
epoch  of  her  marriage,  Don  Diego  Murphy  possessed  no  real 
estate,  and  hardly  personal  estate  enough  to  pay  to  his  children 
the  dowry  of  their  mother.  We  must  take  the  evidence  as  it  is, 
and  conclude  that  the  community  between  him  and  Mazy 
Greagh  had  made  no  gains. 

The  claim  of  the  appellants  must  therefore  be  reduced  to  the 
dowry,  or  marriage  portion  of  their  mother,  and  their  share  in 
their  father's  succession,  which  is  to  be  composed  of  his  half  of 
the  property,  inventoried  and  collected  according  to  the  account 
rendered  by  his  testamentaxy  executors,  deduction  being  first 
made  of  the  marriage  portion  of  Mary  Creagh,  and  of  the  mar- 
riage portion,  douaire  etpreciput,  of  the  defendant. 

A  difficulty  has  occurred  as  to  the  manner  of  calculating  the 
marriage  portion  of  Mary  Creagh.  It  is  called  ten  thousand 
livres,  and  the  appellants  contend  that  these  are  livrea  ioumoia 
of  the  currency  of  France,  the  mother  kingdom  of  the  then 
colony  of  St.  I>omingo,  when  the  contract  was  celebrated.  We 
are  however  satisfied  from  what  has  been  shown  to  the  court, 
that  the  livres  must  be  understood  according  to  the  St.  Do- 
mingo currency. 
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Upon  the  whole  we  hare  found  nothing  to  redress  in  the 
jadgment  appealed  from. 

It  is  therefore  ordered,  adjudged,  and  deereed,  that  the  judg- 
ment of  the  district  court  be  affirmed  with  costs. 


CoNTRAcn  ov  Mabbxaob  gmenlly  oontinna  of  bmding  oUigstion  on  tlio 
iwrtieo  thereto,  although  they  may  labeeqaently  beoome  permanent  raidenti 
of  another  atate  or  oonntry:  Stoi^a  Conl  of  Jjkwm,  aeca.  143;  178;  Atuirulker 
T.  Adair,  2  Myhie  &  E.  613;  Deeouehe  v.  Savetier,  3  Johna.  Ch.  190;  8  Am. 
Dec  478;  Satd  v.  His  Creditors,  17  Mart.  605.  So  nativea  of  *  oouitij 
may,  while  absent  therefrom,  enter  into  an  antennptial  oontraot  in  vieir  of 
their  intended  return  to  their  natire  land,  and,  where  they  so  oontraot^  their 
rights  of  property  under  the  contract  and  their  marziage  in  pnrsoanoe  thereof 
will  be  controlled  by  the  laws  of  the  oonntry  with  refeienoe  to  which  the 
contract  was  made:  Le  BreUm  v.  JHUet,  8  Pai.  261.  Bnt^  on  the  other  faaadp 
it  has  been  determined  that  the  residents  of  a  ootmtry,  about  to  contraet 
marriage  there,  cannot  make  a  valid  stipulation  subjecting  their  piuperiy 
rights  to  the  law  of  a  foreign  country:  Bourder  v.  XomiMe,  8  Mart  581. 

BxHOVAL  AITBB  Marktaqb.-— "The  domicile  of  the  husband  and  wife,  al 
the  period  of  their  marriage,  may  be  considered  as  affecting  the  qnestico 
whether  property  acquired  in  or  removed  to  some  other  state  than  that  in 
which  the  marriage  was  celebrated,  is  to  be  governed  by  the  law  of  the  mat- 
rimonial or  of  the  actual  domicile.  Foreign  jurists  have  never  been  able  to 
agree  as  to  whether  the  rights  of  the  spouses  are  controlled  by  the  law  of  the 
matrimonial  domicile,  or  are  subject  to  the  laws  of  the  state  or  nation  in 
which  the  spouses  may,  from  time  to  time,  choose  to  take  up  their  residenoe. 
The  American  adjudications  on  this  subject  are  nearly  all  embraced  in  the 
decisions  of  the  courts  of  the  state  of  Louisiana.  By  these  decisions  the 
rights  of  the  spouBes  immigrating  to  that  state  are,  in  the  absence  of  any  can« 
tract,  governed,  as  to  all  subsequent  acquisitions,  by  the  laws  of  Y<f>nimaii«» 
and  as  to  all  prior  acquisitions  by  the  law  of  the  country  in  which  such  ac- 
quisitions were  realized.  Parties  manyin^;  with  the  tnt«aition  of  removing  to 
another  state,  are  supposed  to  have  designed  that  their  marital  rights  should 
be  subject  to  the  laws  of  such  state.  Therefore  persons  who,  at  their  mar- 
riage, intend  going  to  Louisiana  to  reside,  are  there  treated  as  subject  to  the 
law  of  community:"  Freeman  on  Co-tenancy  and  Partition,  sec  132.  In 
Lower  Canada  differeut  rules  prevaiL  Parties  marT3ring,  where  the  law  of 
community  does  not  prevail,  are  not  entitled  to  its  benefits  on  settling  in 
Lower  Canada:  Rogers  v.  Rogers,  3  Lower  Canada  Jur.  64;  and  if  married  in 
Lower  Canada,  they  are  treated  as  subject  to  the  law  of  community  after 
their  removal  eUewhero:  LavioUtte  v.  Martin,  11  L.  C.  Bep.  254.  l^iat  an 
antenuptial  agreement  may  control  the  property  rights  of  the  spouses  after 
their  removal  to  another  country  is  nowhere  directly  denied.  The  tendency, 
however,  is  to  limit  the  effect  of  such  agreements,  as  far  as  may  be,  without 
altogether  ignoring  them.  Hence  the  courts  of  the  country  to  which  the  re* 
moval  has  taken  place  will  apply  the  laws  of  that  country  to  the  property 
there  acquired,  unless  it  is  manifest  from  the  terms  of  the  antenuptial  con- 
tract that  the  parties  contemplated  the  removal,  or  clearly  intended  that 
their  contract  should  continue  to  bind  them  wheresoever  they  should  go: 
Castro  V.  lilies,  22  Tex.  479;  Fuss  v.  Fuss,  24  Wis.  256;  Besse  v.  PeUoekomx^ 
73  IlL  285;  24  Am.  B.  242. 
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Cohtbaot  kai>b  bt  MiJtRiSD  Womkn  in  ahotekb  STin.— a  noral  oast 
WM  recently  detennined  in  Maaaaohnaetti.  A  mamed  woman,  at  her  home 
in  Maaaachoaetts,  executed  »  oontracti  and  gave  it  to  her  hnahand,  to  be  by 
him  aent  by  mail  to  Portland,  Maine.  The  contract  purported  to  guarantee 
the  payment  by  her  hnaband  of  five  hundred  doUara  to  »  fixm  doing  buaineaa 
at  Portland.  The  guanuity  waa  received  by  the  fixm  in  Portland,  and  waa 
tubeequently  aued  upon  by  them.  It  waa  invalid  under  the  lawa  of  Mean* 
chuaetta,  where  the/eme-oooeK  reaided,  and  waa  aued,  but  waa  valid  according 
to  the  laws  of  Maine.  The  court,  on  the  authority  of /Sbuicier  v.  UnkmNaUtmal 
£€mk,9lV.  &406;  &  a  2  Cent  L.  J.  827,  held,  that  the  validity  of  the  con- 
tract muat  be  determined  by  the  laws  of  the  atate  where  it  waa  made;  that  the 
contract  waa  not  made  until  it  waa  received  and  acted  upon  in  Mi^e,  and, 
therefore^  that  ita  validity  depended  on  the  lawa  of  that  atate.  The  general 
rule  ''often  atated  by  commentatora,  that  the  law  of  the  domicile,  regulating 
the  capacity  of  a  peraon,  accompaniea  and  govezna  the  pesMm  everyiiherB^** 
waa  oonaidered  by  the  court,  and  after  a  very  exhaustive  review  of  the  author- 
itiee,  thia  rule  waa  held  not  to  govern  the  caae;  indeed  a  rule  the  very  reverse 
of  it  waa  adopted,  via. :  that  the  capacity  of  a  peraon  to  contract  muat  be  de- 
termined by  the  law,  not  of  hia  domicile,  but  of  the  county  in  which  the 
oontractia  made:  MUlihenv»  PraU^  8  Cent.  L.  J.  600,  citing  upon  thia  point, 
Male  V.  Roberts,  SEsp.  163;  Thamp§on  v.  Keteham,  8  Johna.  189;  6  Am.  Bee. 
829;  In  re  Hettman's  WUl,  L.  B.  2  £q.  363;  Baldwm  v.  Gray,  16  Mart 
192;  AndrewB  v.  Hia  OredUore,  11  La.  An.  464;  Pearl  v.  ffamebonmgh,  9 
Humph.  426. 


Todd  v.  Landry. 

Thb  Bipbal  or  a  Statdtb  giving  jurisdiction  to  a  court  deprivea  it  of  the 
right  to  pronounce  judgment  in  a  proceeding  previonaly  pending. 

Appeal  from  the  parish  court  of  Ascension.  The  action  was 
Ixrought  to  recover  a  sum  claimed  to  be  due  for  the  building  of 
levees,  for  work  done  under  an  act  which  was  repealed  on  the 
eighth  of  February,  1817. 

By  Court,  Mathews,  J.  The  act  of  the  legislature,  on  which 
this  action  is  brought,  in  the  cases  for  which  it  provides  (and 
of  which  the  present  is  one),  extended  the  jurisdiction  of  the 
parish  courts,  and  authorizes  an  appeal  directly  to  this.  But 
it  has  been  repealed  in  toio  by  an  act  bearing  date  of  the  eighth 
of  February,  1817,  which  was  pleaded  to  the  jurisdiction  of  the 
court  below  by  the  defendant,  and  not  denied  by  the  plaintiff, 
to  be  in  force  at  the  time  it  was  pleaded. 

The  repealing  act  being  in  force  before  the  parish  court  gave 
judgment  in  the  cause,  and  the  jurisdiction  of  that  court  de« 
pending  entirely  on  the  repealed  one,  it  is  clear  that  the  latter 
had  ceased  to  exist,  and  that  the  court  erred  in  sustaining  its 
lurifldiction  in  the  case. 
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It  iSy  therefore,  ordered,  adjadged,  and  decreed  that  the 
judgment  be  annulled,  avoided,  and  reversed;  and  this  court 
proceeding  to  give  such  a  judgment  as  in  their  opinion  ought 
to  have  been  rendered  in  the  court  a  quo^  it  is  ordered,  ad- 
judged and  decreed  that  the  plaintiff's  petition  be  dismissed 
with  costs. 


Thb  ErFEOT  OF  THB  Eepeal  07  A  STATUTE  JM  ''to  obliterate  the  statute 
repealed  as  completely  from  the  records  of  parliament  as  if  it  had  never 
passed,  and  it  must  be  considered  as  a  law  that  never  existed,  except  for  the 
purposes  of  those  actions  or  suits  which  were  conmienoed,  prosecated,  and 
concluded  while  it  was  an  existing  law:"  Ex  parte  McCardU,  7  WalL  514; 
Key  V.  Goodwill,  4  Moore  &  P.  341;  Thome  v.  San  Franeiaco,  4  GaL  165; 
Van  Inwagen  v.  Chicago,  61  111.  31;  Mu8grove  v.  V.  and  K.  R,  S.  Co.,  SO 
Miss.  677;  Town  o/Belvidere  v.  Warren  S.  B.  Co,,  34  K.  J.  Lu  193.  Pend- 
ing judicial  proceedings  based  upon  a  statute  cannot  proceed  after  ita  repeal: 
OiUeland  v.  Schuyler,  9  Kans.  669;  Wade  v.  St  Marjfe  School,  43  Md.  178; 
McMinn  v.  Bliss,  31  CaL  122;  State  v.  Daley,  29  Conn.  272.  This  role  holds 
true  until  the  proceedings  have  reached  a  final  judgment  in  the  court  of  last 
resort,  for  this  court,  when  it  comes  to  pronounce  its  decision,  conforms  it  to 
the  law  then  existing,  and  may,  therefore,  reverse  a  judgment  which 
correct  when  pronounced  in  the  subordinate  tribunal  whence  the  appeal 
taken,  if  it  appears  that  pending  the  appeal  a  skatute  which  was  neoesssry 
to  support  the  judgment  of  the  lower  court  has  been  withdrawn  by  an  abso- 
lute repeal:  Hartung  v.  People,  22  N.  Y.  95;  Hubbard  v.  The  State,  2  Tex. 
App.  506;  Montgomery  v.  The  State,  Id.  618;  Shepard  v.  The  State,  1  LL 
522;  AtweU  v.  Grant,  11  Md.  104;  Price  v.  NeOnU,  30  Id.  263;  UnUed  States 
V.  Peggy,  1  Granch,  103;  Mayor  ^ Annapolis  v,  Marylathd,  30  Md.  112.  In 
one  instance  a  judgment  erroneous  when  pronounced  was  affirmed,  became 
the  subsequent  repeal  of  the  statute  freed  it  from  error:  Musgrove  v.  F.  aiui 
N.  B.  B.  Co,,  50  Miss.  677.  Another  court  having  affirmed  a  judgment  in 
ignorance  of  the  repeal  of  a  statute,  pending  the  appeal,  afterwards,  at  the 
same  term,  on  its  attention  being  called  to  the  repeal,  struck  out  the  affirm- 
ance, and  in  its  place  entered  a  judgment  of  reversal:  Keller  v.  The  State,  12 
Md.  32a 

It  is  with  reference  to  statutes  defining  crimes  and  providing  their  punish- 
ment, that  repeals  operate  with  the  utmost  freedom.  In  such  cases  the 
extinction  of  the  statute  is  understood  as  an  indication  that  the  sovereign 
power  no  longer  desires  the  former  crime  to  be  punished  or  regarded  ss 
criminaL  Therefore,  though  an  act  when  committed,  be  criminal,  it  can  not 
be  punished  if,  before  conviction  therefor,  the  statute  making  it  a  crime 
be  repealed:  Mayor  of  Annapolis  v.  Maryland,  30  Md.  112;  Keller  ▼.  7^ 
State,  12  Md.  323;  State  v.  Brewer,  22  La.  An.  273;  Wall  v.  State,  IS  Tex, 
682;  State  v.  0*Conner,  13  La*.  An.  486.  Statutes  imposing  penalties  even 
though  the  benefits  of  such  penalties  accrue  to  private  citizens,  are  usuaUy  ss 
completely  extinguished  by  repeal  as  are  statutes  regarding  offenses  against 
the  public:  Carlisle  v.  State,  42  Ahk  523;  Norris  v.  Crocker,  13  How.  U.  S. 
437;  Heald  v.  The  State,  36  Ma  62;  Bood  v.  C.  M,  and  St.  P.  B.  W.  Co.,  43 
Wis.  146;  TownqfBehidere  v.  Warren,  34  N.  J.  L.  193.  Hence  if  a  statute 
giving  plaintiff  double  damages  or  any  damages  in  excess  of  those  which  he 
has  actually  sustained,  be  repealed  he  cannot  thereafter  recover  anything  in 
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excess  of  the  damages  which  he  has  actually  suffered:  Bay  City  ds  E.  S.  B.  R. 

V.  Austin,  21  Mich.  390;   Seymour  v.  McCormick,  16  How.  U.  S.  48a     In 

^'ew  York  it  has  been  said  that  the  instant  a  thing  is  done  the  penalty 

-awarded  by  law  becomes  a  debt  or  duty  vested  in  the  person  entitled  thereto; 

that  it  '*is  in  the  nature  of  a  satisfaction  to  him  as  well  as  a  punishment  to 

the  offender,"  and,  therefore,  ^at  a  statute  abolishing  the  penalty  can  not 

•operate  so  as  to  affect  a  pre-existing  claim  or  right  thereto:  Palmer  v.  Conly, 

4  Den.  374;  S.  C.  on  appeal,  Oonly  v.  Palmer,  2  N.  Y.  182.     But,  we  appre- 

hend,  that  these  cases  are  in  effect  overruled  by  FiaJter  v.  N.  Y.  C,  <t'  H.  R, 

Ji.  Co.,  46  N.  Y.  656,  where  it  is  dearly  shown  that  full  satisfaction  is  made 

to  a  party  when  he  receives  compensation  proportionate  to  the  wrong  done 

him,  and  that  all  which  the  law  gives  in  excess  of  that  sum  is  necessarily  in 

the  nature  not  of  debt,  but  of  penalty  or  punishment.     The  repeal  of  a  usury 

law  relieves  from  forfeitures  already  incurred  under  it:   Wood  v.  Kennedy,  19 

Ind.  68;  Welch  v.  Wadsworth,  30  Conn.  149. 

But  vested  rights  and  the  obligation  of  contracts  cannot,  in  this  country, 
Ix)  destroyed  by  legislative  action,  whether  afiBrmative  or  negative,  whether 
in  the  enactment  or  the  repeal  of  statutes.     Inchoate  rights  resting  upon 
statutes  may  be  terminated  by  an  appeal:    Van  Inwagen  v.  Chicago^  61  111.  31; 
Butler  ▼.  Painter^  1  Hill.  342.     But  rights  which  have  become  perfect  under 
A  statute  may  be  enforced  notwithstanding  its  subsequent  appeal:  Prusseaux 
V.  Welch,  2  West.  L.  M.  209;  Sinking  Fand  Commrs.  v.  Nortliei-n  Bank,  1 
Met.  Ky.   174;  Rice  v.  Railroad  Co.,   1  Black,  358;  Ex  parte  Graham,  13 
Rich.  Law.  277;  ^Streuhel  v.  Milwaukee,   13  Wis.  C7;  Cmighton  v.  Pragg,  21 
■Cal.  115.     An  assessment  having  been  fully  perfected  so  as  to  constitute  a 
cause  of  action  against  the  persons  assessed,  was  enforced  after  the  repeal  of 
"the  act  by  whicli  it  was  authorized:  Town  of  De.lvidere  v.   Warren,  34  N.  J. 
L.  103.     Wo  doubt  the  correctness  of  this  decision  unless  contracts  had  been 
made  or  other  vested  rights  accrued  under  the  statute:  Tivey  v.  People,  8 
Mich.  128.     Under  a  statute  of  California,  a  vessel  when  spoken  by  a  pilot 
4Uid  his  services  declined,  was  liable  to  him  for  half  pilotage  fees.     While  this 
statute  was  in  force  a  vessel  was  spoken  by  a  pilot  and  his  services  were  de- 
<;lined.     The  statute  was  subsequently  repealed,  and  thereafter  it  was  con- 
tended that  the  claim  of  the  pilot,  as  it  rested  upon  an  extinct  statute,  could 
CO  longer  be  maintained.     The  supreme  court  of  the  United  States,  never- 
theless deeming  the  obligation  to  be  in  the  nature  of  an  implied  contract, 
protected  and  enforced  it,  saying:  "The  claim  of  the  plaintiff  below  for  half 
pilotage  fees,  resting  upon  a  transaction  regarded  by  the  law  as  a  qua^i  con- 
tract, there  is  no  just  ground  for  the  position  that  it  fell  with  the  repeal  of 
the  statute  under  which  the  transaction  was  had.     Wlien  a  right  has  arisen 
under  a  contract,  or  a  transaction  in  the  nature  of  a  contract  authorized  by 
statute,  and  has  been  so  far  perfected  that  nothing  remains  to  be  done  by  the 
party  asserting  it,  the  repeal  of  the  statute  does  not  affect  it,  or  an  action  for 
its  enforcement.     It  has  become  a  vested  right  which  stands  independent  of 
the  statute:"  Steanmfiip  Company  v.  Joliffe,  2  WalL  457.     No  person  has  a 
vested  right  in  a  particular  remedy.     Hence,  by  the  repeal  of  a  statute  the 
particular  remedy  authorized  by  it  may  be  altogether  withdrawn:  Afuagrove 
V.   r.  <ft  N.  R.  R.  Co.,  50  Miss.  677;  McMmn  v.  Bliss,  31  Gal.  122.     This  we 
•conceive,  cannot  be  true  to  the  extent  of  withdrawing  all  efficient  remedy 
:€or  the  enf oroement  of  »  contract. 
Am.  Dae.  Tol.  XZI— 31 


482  BoGQS  V.  Beed.  [Loiiisiaiia» 

BoGOS  V.  Reed. 

[6  ICabxdi,  678.] 

FoBEioK  Laws,  and  the  laws  of  other  states,  are  not  judidally  noticed  biii 
mnst  be  proved. 

Appeal  from  the  court  of  the  eixth  district. 

By  Court,  Mabtin,  J.  In  this  case,  the  plaintiff  offered  in 
evidence  the  depositions  of  John  Carlisle  and  John  McCoy,  of 
the  state  of  Ohio,  to  prove  the  legal  interest  in  that  state,  on 
promissory  notes,  where  no  interest  is  expressed  therein,  which 
was  objected  to  by  the  defendant.  The  district  court  was  of 
opinion  that  no  interest  was  allowed  at  common  law,  more  par- 
ticularly where  none  was  mentioned  in  the  contract;  that  there- 
fore it  was  presumable  that  interest  was  allowed  in  the  state  of 
Ohio  by  statute;  that  parol  evidence  of  the  statute  could  not  be 
admitted,  and  rejected  the  evidence.  To  this  opinion  the 
plaintiff  excepted,  and  there  being  judgment  for  him  for  the 
principal,  without  interest,  he  appealed.  The  case  stands  be- 
fore us  on  the  bill  of  exceptions  only. 

We  think  the  district  court  erred  in  assuming  it  as  a  fact  that 
interest  cannot  be  allowed  under  the  common  law  of  the  state 
of  Ohio.  The  knowledge  which  the  judges  of  the  courts  of  the 
state  of  Louisiana  have  of  the  laws  of  their  own  state,  and  of 
those  of  the  United  States,  must  direct  their  opinions  and  their 
conduct.  The  laws  of  other  states  must  be  proven  before  them 
in  every  case  in  which  it  is  proper  they  should  influence  their 
opinion.  No  country  is  believed  to  exist  in  which  every  title 
of  the  law  is  reduced  to  a  text.  The  memories  of  the  members 
of  this  court  do  not  enable  them  to  cite  any  country  in  which 
some  part  of  the  law  is  not  unwritten.  We  have  no  official 
means  of  information  that  may  enable  us  to  conclude  that  the 
people  of  the  state  of  Ohio  are  without  unwritten  law.  We 
therefore  conclude  that  the  witnesses  offered  by  the  plaintiff 
ought  to  have  been  heard. 

The  judgment  of  the  district  court  is  therefore  annulled, 
avoided  and  reversed,  and  the  cause  is  remanded  for  a  new  trial, 
with  directions  to  the  district  court  to  hear  the  witnesses  offered; 
and  it  is  ordered,  that  the  costs  of  this  appeal  be  borne  by  the 
appellant. 

See  StaU  v.  TwiUy,  11  Am.  Dea  779,  and  note  thereto. 
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RiON   V.  GiLLY. 

[6  MAXTDf,  417.] 

AocxrriNO  thb  Final  Account  of  a  factor,  without  objection,  diaehmrgei 
him  from  all  further  liability  to  account  for  sales  made  by  him  on  a 
credit,  the  prooeeds  of  which  he  has  not  collected. 

Appeal  from  the  court  of  the  parish  and  city  of  New  Orleana. 

By  Court,  DERBiaNY,  J.  The  plaintiff  and  appellant  delivered 
to  the  defendants  a  quantity  of  coffee  to  be  sold  for  his  account, 
and  lie  complains  that  they  were  remiss  and  negligent  in  the 
transaction;  but  he  admits  that  they  finally  rendered  him  an 
account,  which  he  accepted.  The  object  of  the  present  suit  is 
to  obtain  the  balance  due  to  the  plaintiff  on  that  account.  On 
the  face  of  it,  this  balance  results  from  outstanding  debts, 
which  the  defendauts  allege  that  they  have  not  collected. 

We  are  of  opinion  that  by  accepting  a  general  account  of  the 
whole  transaction,  including  the  commission  of  the  defendants, 
and  in  which  are  expressed  what  accounts  have  been ,  and  what 
remains  to  be,  collected,  the  plaintiff  discharged  the  defendants; 
that  their  agency,  from  that  moment,  was  at  an  end,  and  that 
he  has  now  no  right  to  call  upon  them  for  payment  of  any  item, 
which  he  complains  that  they  neglected  to  collect. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judg- 
ment of  the  parish  court  be  affirmed,  with  costs. 


Ralston  v.  Barclay. 

f  6  Mabxin,  G«9.] 

LXABILITT  ov  Jonrr  Owners. — A  part  owner  of  a  ship  is  answerable  to  his  co- 
owner  for  ordinary  negligence,  and  for  not  taking  such  care  of  hia  co- 
owner's  property  as  he  takes  of  his  own. 

Appeal.     The  opinion  states  the  case. 

By  Court,  Mathews,  J.  [after  disposing  of  a  question  of 
local  pleading  and  practice].  In  relation  to  the  merits  of  the 
case,  the  evidence  shows  that  the  plaintiff  and  defendants  were 
joint  owners  of  the  ship  Alpheus,  which,  by  her  register,  stood 
in  the  name  of  the  defendants,  who  acted  as  ship's  husbands; 
that  they  have  been  in  the  practice  of  insuring  the  ship  at  her 
fall  yalue,  thereby  securing  the  interest  of  the  plaintiff  and 
their  own,  until  a  voyage  attempted  to  be  made  in  1810,  in 
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which  she  was  lost,  wherein  they  had  only  insured  one  half  of 
her  value,  which  they  claimed  for  their  own  benefit.  It  is  fur- 
ther shown  in  evidence,  that  the  plaintiff,  in  1815,  shipped  on 
board  of  said  ship,  and  consigned  to  the  defendants  three  hun- 
dred bales  of  cotton  and  thirty  hogsheads  of  tobacco,  from  New 
Orleans  to  Liverpool,  and  requested  the  defendants  to  have  in* 
surance  made  thereon;  that  the  letter  advising  them  of  the 
shipment,  and  containing  a  request  to  have  insurance  effected, 
was  received  only  two  days  before  the  arrival  of  the  ship  at 
Liverpool.  These  are  the  only  important  facts,  established  by 
the  testimony  on  the  part  of  the  plaintiff,  as  connected  vnth 
the  charges  in  his  account. 

The  first  is  opposed  by  the  defendants  on  the  ground  of  want 
of  instructions  to  insure;  and  the  second,  on  that  of  having 
faithfully  and  honestly  complied  with  the  plaintiff's  request  by 
insuring  his  cotton  and  tobacco,  paying  the  premium,  etc.  On 
this  latter  charge  against  the  defendants  the  only  question 
which  arises  is  one  of  fact,  and  according  to  the  whole  testi- 
mony relating  to  it  we  see  no  reason  to  differ  from  the  opinion 
of  the  jury  expressed  in  their  verdict. 

The  plaintiff's  right  to  recover,  on  account  of  the  alleged  neg- 
lect of  the  defendants  in  not  causing  his  interest  in  the  ship  to 
be  insured,  depends  more  upon  legal  questions.  The  evidence 
in  the  cause  shows  most  clearly  that  the  plaintiff  and  defend- 
ants were  joint  owners  and  partners  in  the  ship,  of  which  the  lat- 
ter had  the  exclusive  possession,  care  and  management.  Accord- 
ing to  the  law  contractus  quidem  of  the  Boman  digest,  they  are 
answerable  to  the  plaintiff  for  ordinary  negligence.  They  were 
bound  to  take  the  same  care  of  his  interest  in  the  conunon 
property  which  they  did  of  their  own.  This  they  have  not  done; 
having  failed  to  insure  him  whilst  they  did  for  themselves. 
They  are  liable,  also,  on  another  ground:  having  been  in  the 
practice  of  insuring  the  plaintiff's  interest  in  the  ship  as  well  aa 
their  own,  it  is  to  be  presumed  that  for  that  purpose  they  had 
proper  authority,  and  could  not  legally  decline  performing  the 
same  service  without  making  the  circumstance  known  to  him: 
Domat,  1, 15,  sec.  4,  art.  4. 

As  to  the  plaintiff's  claim  for  a  difference  in  the  price,  we 
are  of  opinion,  that  it  is  not  supported  by  the  evidence. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgment  of  the  district  court  be  affirmed,  and  that  each  pariij 
pay  his  own  costs  in  this  court. 


June,  1819.]  Mortmain  v.  Lefaux.  485* 

LiABiUTT  OF  CO-OW27EBS. — Cases  may  be  foand  in  open  hostility  to  the 
spirit  of  the  foregoing  decision.  These  cases  exonerate  part  owners  from  all 
liability  to  their  co-owners  for  damages  arising  from  a  negligent  or  careless 
nsa  of  the  common  property:  HcM  v.  Fiaher,  20  Barb.  448;  Moody  v.  Buck, 
1  Sandf.  S.  C.  308.  The  weight  of  the  authorities  is  against  these  cases.  A 
co-tenant,  who  so  negligently  or  carelessly  manages  the  common  property  as 
to  occasion  its  destruction  or  material  injury,  is,  we  think,  responsible  to  his 
co-tenants  therefor:  Freeman  on  Co-tenancy  and  Partition,  sees.  266,  385; 
ChesUy  v.  ThompBon,  3  N.  H.  9;  QviUot  v,  Dosaat,  4  Mart  203;  Herrvn  v. 
Eaton^  13  Me.  196;  Sheldon  v.  Skinner,  4  Wend.  625;  Mar^  v.  KnoUys,  8 
T.  K.  146. 


Mortmain  v.  Lefaux. 

[8  Maxxxh,  66A.J 

OomnACT  VOB  Sebviobs. — One  who  contracts  to  ser^e  another  for  a  specified 
period,  cannot  recover  anything  for  serving  a  less  period,  when  he  termi- 
nates his  service  without  the  consent  or  fault  of  his  ei^^ployer. 

Appeal  from  the  court  of  the  parish  and  city  of  New  Orleans* 

By  Court,  Mathews,  J.  The  plaintiff  and  appellee  instituted 
this  suit^  to  recover  compensation  for  services  rendered  to  the 
defendant,  in  editing  a  newspaper  called  Le  MonUeur.  He  re- 
lied on  a  written  agreement  entered  into  by  the  parties,  by 
which  it  was  covenanted,  that  he  should  have  the  direction  and 
management  of  the  paper  during  the  absence  of  the  defendant 
from  the  city,  or  at  least  for  the  space  of  one  year,  and  that  the 
profits  should  be  divided  among  them.  The  petition  states, 
that  he  had,  by  great  trouble  and  pain,  procured  an  increase  of 
subscribers;  that  he  had  been  conducting  its  publication  for  the 
space  of  three  weeks,  with  such  diligence  and  discretion,  as  to 
promise  considerable  profit,  when  the  defendant  interfered,  in 
violation  of  his  contract,  and  insisted,  in  opposition  to  the  true 
interest  of  both,  on  having  published  a  piece  of  his  own  compo- 
sition, in  favor  of  monarchical  power.  In  consequence  of  which 
interference,  the  plaintiff  withdrew  from  the  defendant's  print- 
ing office,  and  refused  any  longer  to  take  upon  himself  the  care 
of  editing  the  paper. 

On  this  statement  of  the  cause  of  action,  taken  together  with 
the  written  agreement  of  the  parties,  we  are  of  opinion  that  the 
plaintiff  has  no  right  to  recover.  Having,  by  an  express  stipu- 
lation, the  care  and  direction  of  the  manner  in  which  the  Moni- 
tear  should  be  conducted  during  all  the  time  of  the  absence  of 
the  proprietor,  or  for  the  term  of  one  year,  whilst  that  period 
continued  he  was  master  of  the  press,  and  had  as  much  right 
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to  refuse  the  publication  of  any  improper  piece  offered  bj  the 
defendant,  as  of  those  presented  by  any  other  person. 

He  ought  to  have  maintained  his  situation  and  standing  aa 
editor,  and  persisted  in  the  fulfillment  of  his  duties  under  the 
contract.  There  is  nothing  alleged  or  proven  against  the  de* 
lendant  which  authorized  the  plaintiff  to  decline  the  perform- 
ance of  his  engagements  during  the  period  stipulated,  and  to 
sue  for  damages,  as  on  a  breach  committed  by  the  defendant. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  judg- 
ment of  the  parish  court  be  annulled,  avoided,  and  reversed, 
and  that  judgment,  as  in  a  case  of  nonsuit,  be  entered  against 
the  plaintiff  and  appellee,  and  that  he  pay  costs  in  both  courts. 


See  McMUlan  v.  VandersUp,  7  Am.  Deo.  299,  and  Je$mmff$  v.  Camp,  U 
W7*  and  notes  thexeta 


BOUTHBMY  V.  DUOOURNAU. 

[6  Mabiix,  667.] 

hnxBEar  ok  Purchasb-monet. — A  vendor  who  covenante  to  dear  the  pR)p> 
erty  from  incnmbranoes,  ia  not  entitled  to  interest  on  the  unpaid  pnr- 
ebase-money,  until  he  removes  the  incumbrances  and  notifies  the  por- 
ehaser. 

Appeal  from  the  court  of  the  parish  and  city  of  New  Orleans. 

By  Court,  Mathevits,  J.  This  suit  is  brought  to  recover  the 
het  installment  of  the  price  of  a  tract  of  land  virhich  belonged  to 
the  estate  of  the  deceased,  and  was  sold  by  the  plaintiff  to  the 
defendant.  The  act  of  sale  states  the  existence  of  a  mortgage 
on  the  premises  in  favor  of  Berger,  the  vendor  of  Bouthemy, 
which  the  executor  covenanted  to  have  raised  and  canceled  be- 
fore the  last  installment  should  become  payable.  The  note 
which  was  given  for  it  was  made  payable  on  the  first  of  March, 
1815,  but  the  vendee,  in  justice  and  equity,  and  according  to 
his  stipulation  in  the  act  of  sale  was  not  bound  to  pay  till  the 
property  should  be  freed  from  the  incumbrance  of  the  mort- 
gage in  favor  of  Berger.  The  amount  secured  by  that  mortgage, 
as  it  now  appears,  had  been  paid  off  and  discharged  long  be- 
fore the  time  at  which  the  last  installment  of  the  price  became 
due,  according  to  the  words  of  the  note  given  for  its  payment. 
But  this  was  not  made  known  to  the  register  of  mortgages,  so 
as  to  h&ve  the  mortgage  regularly  raised  and  canceled;  neither 
was  the  knowledge  of  it  communicated  to  the  defendant  and 
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appellant.  It  seems  to  have  been  a  late  discovery  of  the  plaint- 
iff and  appellee  himself.  Payment  substantially  extinguishes 
a  mortgage,  and  as  in  the  present  case  the  register  had  raised 
Berger's,  in  obedience  to  an  erroneous  order  of  the  parish 
court,  now  that  it  is  clearly  ascertained  to  be  extinct  by  pay- 
ment, the  plaintiff  ought  to  recover. 

The  parish  court  having  allovfed  interest  on  the  amount  ad- 
judged from  the  time  at  which  it  appears  to  have  been  payable, 
according  to  the  expressions  in  the  note,  it  is  contended  against 
this  part  of  the  judgment,  that  the  principal  was  not  due  till 
after  the  discharge  of  Berger's  mortgage  was  explicitly  made 
known  to  the  defendant,  and  consequently  no  interest  ought  to 
have  been  allowed  before  that  time.  This  knowledge  does  not 
appear  to  have  been  brought  home  to  the  defendant  till  the 
trial  of  the  present  suit.  We  are,  therefore,  of  opinion  that  the 
parish  court  erred. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  be  annulled,  avoided  and  reversed,  and  this  court 
proceeding  to  give  such  a  judgment  as,  in  its  opinion, 
ought  to  have  been  given  in  the  parish  court;  it  is  ordered, 
adjudged  and  decreed,  that  the  plaintiff  and  appellee  recover 
from  the  defendant  and  appellant  two  thousand  and  twenty-five 
dollars,  and  that  the  former  pay  costs  in  this  court. 


Planters'  Bank  v.  George. 

[6  Mabtxn,  670.[ 

What  Witnesses  must  Answer. — A  witness  may  be  compelled  to  answer 
a  qaestion,  though  by  so  doing  he  may  make  himself  liable  in  a  civil 
action. 

By  Court,  De&biont,  J.  [The  first  portion  relates  to  a  ques-^ 
tion  of  local  practice,  and  is  therefore  omitted.]  The  plaintiffs 
further  complain,  that  a  witness  by  them  summoned  was  ex< 
cused  from  answering,  because  the  questions  put  to  him  tended 
to  extort  from  him  a  disclosure  of  facts  which  might  affect  his 
interest,  so  as  to  make  him  liable  to  a  civil  suit. 

Upon  a  question  of  this  kind,  the  ancient  laws  of  the  country 
can  afford  no  assistance.  Laws  which  required  torture  to  be 
inflicted  on  witnesses  suspected  of  participation  in  a  crime,  to 
compel  them  to  reveal  their  own  guilt  and  infamy,  would  not 
be  very  tender  in  protecting  a  witness  when  his  interest  alone 
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was  at  stake.  Sach  laws  being  at  open  war  with  the  princi* 
pies  of  a  free  govemment,  must  be  considered  as  abrogated  in 
common  with  all  dispositions  repugnant  to  the  liberality  of  our 
institutions.  Hence,  as  much  from  a  tacit  oonyiction  that  the 
former  li^ws  of  eyidence  are  sometimes  adverse  to  the  privilegea 
of  freemen,  as  from  the  introduction  of  the  trial  by  jury  with 
all  its  concomitants  and  consequences,  it  has  grown  inlo  prac- 
tice to  resort,  upon  questions  of  eyidence,  to  the  principles 
recognized  in  a  country  where  liberty  directs  the  administration 
of  justice. 

Referring,  therefore,  to  those  doctrines,  we  find  that  in  Eng- 
land it  was  long  doubted  whether  the  respect  due  to  indiyidual 
security  and  comfort  would  permit  to  compel  a  witness  to  dis- 
close facts  which  might  subject  him  to  a  civil  action  or  chaige 
him  with  a  debt.  Much  was  argued  on  both  sides  of  the  ques- 
tion, decisions  were  given  disclaiming  any  right  to  extort  such 
disclosures.  Till  at  last,  on  a  question  referred  by  the  house  of 
lords  to  the  twelve  judges,  eight  of  them,  with  the  chancellor, 
were  of  opinion  that,  provided  the  facts  sought  to  be  proved  did 
not  expose  the  witness  to  any  penalty  or  forfeiture,  he  was 
bound  to  disclose  them,  though  they  should  eventually  subject 
him  to  a  civil  suit. 

After  that  solemn  adjudication  in  a  country  where  personal 
rights  are  so  well  understood,  there  can  be  no  inconvenience  in 
adhering  to  those  principles  here,  where  the  laws  which  we  de- 
rive from  our  former  govemment  are  far  from  being  so  liberal: 
1  Am.  Law.  Journ.  223. 

In  truth,  it  is  difficult  to  conceive  why  in  the  same  court 
where  the  parties  themselves  may  be  compelled  to  disclose  the 
secret  which  may  ruin  their  case^  nay,  where  their  silence,  on 
such  a  question,  is  taken  as  an  implied  confession  of  the  fact, 
where  the  prejudice  to  be  suffered  by  that  compulsion  is  certain 
and  immediate,  witnesses,  called  upon  to  avow  a  just  debt  or 
confess  themselves  liable  to  a  just  claim,  should  be  authorized 
to  conceal  the  truth  to  the  injury  of  others,  merely  because  they 
may  eventually  be  exposed  to  pay  what  they  justly  owe. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judg- 
ment of  the  district  court  be  reversed,  and  that  this  case  be 
remanded,  to  be  tried  anew,  with  instructions  to  the  judge  to 
admit  and  suffer  to  go  to  the  jury,  the  facts  stated  by  the 
plaintiff,  except  such  part  thereof  as  relates  to  the  agency  of 
Taylor  and  Purdon  as  agents  of  the  vessel  only,  and  also  to  ad- 
mit the  testimony  of  Thomas  L.  Taylor,  and  require  his  answers 
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on  all  facts  pertinent  to  tbe  issue  although  the  disclosure  of 
Buch  facts  may  expose  him  to  a  civil  suit. 


See  Tcatey  v,  Kemp,  7  Am.  Bee  673.  It  appears  that  the  doabte  existing 
in  England  about  the  right  of  a  witness  to  decline  answering  where  his  answer 
mijfht  subject  him  to  pecuniary  loss,  were  never  removed  until  the  enactment 
of  the  statute:  46  Creo.  III.,  ch.  37.  In  the  United  States  this  statute  is, 
he  wever,  regarded  as  merely  declaratory  of  the  common  law:  1  Greenl.  Ev. 
sec  452.  Nor  is  the  rule  that  a  witness  may  be  compelled  to  respond  to  a^ 
question  when  his  answer  would  tend  to  expose  him  to  pecuniary  loss  with- 
out  qualification.  He  can  not  be  compelled  to  expose  himself  to  a  penalty  or 
forfeiture,  nor  to  the  forfeiture  of  his  estate:  Id.  sees.  452,  453. 


Hunt  v.  Morris. 

[6  Marein,  876.] 

DisooiniinTANOS  ov  Sxnr. — An  action  not  on  trial  before  a  jury  cannot  be 
discontinued  without  permission  of  the  court. 

LiABiLiTr  0¥  Gabrisb  fob  Loss  bt  Firb. — Carriers  for  hire  are,  under  the 
civil  code,  answerable  for  ordinary  neglect,  which  is  the  omission  of 
that  care  which  men  of  common  prudence  take  of  their  own  affairs.  If 
property  on  a  steamboat  is  destroyed  by  fire,  the  owners  of  the  boat 
are  not  responsible,  if  it  was  being  navigated  with  proper  diligence, 
although  the  accident  occurred  at  night. 

BuBDXN  o¥  Proof. — In  case  of  loss  of  property  entrusted  to  a  common 
carrier,  the  burden  of  showing  that  the  loss  was  without  his  faulty  rests 
upon  him. 

AppxAii.     The  opinion  states  the  case. 

By  Court,  Mathews,  J.  The  pleadings,  as  thej  appear  on 
the  record,  present  a  contest  for  decision  arising  in  locatione 
operis  mercium  vehendarum  or  contract  of  hiring  of  the  carriage 
of  goods;  and  the  principal  question  relates  to  the  liability  of 
carriers,  according  to  our  laws  on  the  subject  of  this  species  of 
bailment. 

The  petition  is  in  the  usual  form,  and  the  plaintiff  claims 
damages  to  the  amount  of  the  value  of  certain  goods  and  mer- 
chandise contained  in  boxes  and  packages,  which  were  placed 
bj  him  on  board  of  the  steam  boat  Vesuvius,  then  lying  in  the 
port  of  New  Orleans,  to  be  carried  to  Natchez.  He  states  that 
the  goods  were  not  delivered  according  to  contract,  but  were 
lost  and  destroyed  by  fire  on  board  of  said  boat,  in  consequence 
of  the  negligence  and  misconduct  of  the  master  and  those  em- 
ployed under  him. 
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Before  a  discussion  of  the  merits  of  the  case,  it  is  necessary  to 
dispose  of  a  bill  of  exceptions  taken  by  the  plaintiff's  counsel 
to  the  opinion  of  the  district  court,  in  denying  him  the  privi- 
lege of  discontinuing  his  suit;  after  the  trial  had  begun,  and 
the  evidence  was  closed,  but  before  the  case  was  finally  sub- 
mitted to  the  court  for  decision. 

If  the  introduction  of  the  trial  by  jury,  in  our  system  of  juris- 
prudence, necessarily  brings  with  it  all  the  rules  of  the  common 
law  of  England  on  that  subject,  it  is  clear  that  a  plaintiff  may, 
at  any  time  before  the  -verdict  of  the  jury  is  recorded,  suffer  a 
nonsuit.  This  practice,  which  at  first  originated  in  the  liability 
of  plaintiffs  to  be  amerced  where  they  failed  in  their  suits,  at 
the  discretion  of  the  king,  pro  falso  clamore,  since  the  disuse  of 
amercements,  has  been  continued  for  their  benefit  in  cases  in 
which  they  suppose  that  sufficient  evidence  has  not  been  given 
to  maintain  their  claims.  Admitting  that  this  must  be  an  in- 
evitable consequence  of  the  trial  by  jury,  it  does  not  appear  to 
us  that  an  absurd  inconsistency  in  practice  should  be  exhibited, 
should  a  different  rule  prevail  in  cases  submitted  entirely  to  a 
court  competent  to  judge  them  both  as  to  law  and  fact  wherein 
the  discontinuance  should  be  left  to  the  discretion  of  the  court. 
Issues  of  fact  are  not,  in  our  system  of  practice,  necessarily  to 
be  tried  by  a  jury;  their  trial  in  that  way  depends  on  the 
option  of  either  party;  and  as  by  the  choice  of  a  defendant,  a 
plaintiff  may  have  his  case  submitted  to  judges  whom  he  would 
Dot  choose,  there  is  no  palpable  absurdity  in  allowing  the  op- 
portunity, by  suffering  a  nonsuit,  to  renew  his  action  in  order 
to  have  it  submitted  to  a  court  or  a  different  jury.  But  even 
should  an  apparent  contradiction  exist  in  practice,  as  it  relates 
to  the  different  modes  of  trial,  by  the  court  or  a  jury,  arising 
from  the  various  codes  from  which  our  jurisprudence  is  formed, 
it  is  not  for  us  to  correct  it.  In  a  former  case  decided  in  this 
court,  we  have  said  that  after  the  commencement  of  the  trial  of 
a  cause,  it  was  discretionary  with  the  court  before  whom  it  is 
pending  to  permit  or  not  a  discontinuance,  and  we  see  no 
resBou  now  to  alter  this  opinion:  5  Martin,  20.  The  Spanish 
law  provides  that  after  a  conteslaiio  litis,  the  plaintiff  cannot  dis- 
continue or  change  his  action  ad  libitum :  Febrero,  Cinco  Pricios^ 
1,  2,  3,  n  219. 

Tlie  power  exercised  by  courts  of  justice  of  allowing  or  re- 
fusing to  plaintiffs  leave  to  discontinue  their  actions,  ought, 
like  all  other  powers,  to  be  used  and  directed  by  a  sound  and 
legal  discretion,  according  to  the  particular  circumstances  of 
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each  cose.  Why  should  a  plaintiff,  after  having  harassed  a 
defendant  bj  bringing  him  into  court  and  compelled  him,  with 
great  expense,  to  enter  into  his  defense,  be  permitted  to  dis- 
miss his  action  at  any  time  before  his  judgment?  Our  laws, 
and  the  practice  of  the  courts  under  them,  give  groat  latitude 
for  the  amendment  of  pleadings;  continuances  are  obtained 
with  facility,  so  as  to  allow  the  parties  in  an  action  to  come 
fully  prepared  to  trial,  and  prevent  as  much  as  possible  surprise 
and  injustice,  and  when  neither  is  likely  to  take  place,  no  error 
or  want  of  propor  discretion  can  be  attributed  to  a  decision 
which  denies  leave  to  discontinue.  Whether  injustice  will 
probably  be  the  result  of  such  a  denial,  may  be  most  clearly  dis- 
covered after  hearing  all  the  evidence,  as  in  the  present  case, 
under  the  circumstances  of  which,  as  they  appear  to  us,  we  are 
of  opinion  that  the  district  court  did  not  err  in  refusing  leave 
to  discontinue. 

The  attempt  of  the  plaintiff's  counsel  to  discontinue  his  action, 
seems  to  have  arisen  from  an  apprehension  that  they  had  failed 
in  proving  sufficiently  the  delivery  and  value  of  the  goods, 
although  in  argument  they  insist  strongly  on  the  fullness  and 
legality  of  the  proof.  Whether  the  evidence  would  or  would 
not  in  this  respect  authorize  and  support  a  judgment  in  favor 
of  the  plaintiff,  this  court  will  not  inquire,  being  of  opinion 
that,  under  all  the  circumstances  of  the  case,  even  admitting 
full  proof  of  the  delivery  and  value  of  the  goods  to  have  been 
made,  the  defendants  are  not  liable  for  the  loss  of  the  property 
which  was  destroyed  by  the  burning  of  the  boat. 

In  examining  the  responsibility  of  a  carrier  for  hire,  he  must 
be  considered  as  a  bailee  of  goods  for  the  purpose  expressed  in 
the  contract,  and  liable  under  it  according  to  the  common  im- 
port and  meaning  of  such  a  contract,  where  nothing  is  expressed 
which  creates  an  increase  of  obligation;  and  here  we  may  lay 
aside  all  the  doctrine  on  the  subject  as  inapplicable,  which 
proceeds  from  the  principle  of  holding  common  carriers  respon- 
sible like  insurers.  Considered  simply  as  bailees  on  a  contract 
of  hiring  of  carriage,  they  are  answerable  for  ordinary  neglect, 
which  is  the  omission  of  that  care,  which  every  man  of  common 
prudence  and  capable  of  governing  a  family  takes  of  his  own 
concerns.  This  is  a  definition  and  rule  laid  down  by  Sir  Will- 
iam Jones,  as  founded  on  the  plain  elements  of  natural  law, 
and  the  principles  contained  in  the  codes  of  different  nations, 
on  this  branch  of  jurisprudence,  which  we  believe  to  be  in  con* 
formity  with  the  provision  of  our  own  laws  on  this  subject. 
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Oar  statate  proTides  that  "carriers  and  watermen  may  be 
liable  for  the  loss  or  damage  of  things  entrusted  to  their  care» 
unless  they  can  prove  such  loss  or  damage  has  been  occasioned 
by  accidental  or  uncontrollable  events:"  Civ.  Code,  384,  art.  63. 
The  French  text  has  the  words,  cos  Jortuii  ou  force  majeure. 
By  another  article  they  are  subjected  to  the  same  obligationi* 
and  duties  which  are  imposed  on  tavern-keepers:  Art.  61. 
These  are  made  responsible  for  thefts  and  damage  done  to  the 
goods  deposited  with  them,  whether  they  occur  by  the  acts  of 
their  servants  or  persons  who  frequent  the  tavern;  they  are  not 
answerable  for  robbery,  nor  where  the  theft  is  committed  after 
breaking  open  the  outer  door,  or  by  any  other  extraordinary 
yiolence.  This  clause  seems  to  relate  solely  to  thefts  of  prop- 
erty  deposited  with  an  inn-keeper,  and  we  cannot  perceive  its 
applicability  to  the  present  case,  although  relied  on  by  the 
counsel  of  the  plaintiff. 

The  rule  by  which  the  responsibility  of  carriers  for  loss  or 
damage  is  to  be  ascertained,  is  found  in  the  part  of  the  code 
just  cited.  They  are  excused  by  accident  or  overpowerhig 
force,  cos  fortiiU  ou.  force  majeure,  wherever  the  first  does  not 
occur  by  their  negligence,  and  they  do  not  unnecessarily  go  in 
the  way  of  the  latter.  In  other  words,  if  they  have  used  that 
due  diligence  in  the  performance  of  the  contract,  which  the 
nature  of  >4;heir  situation  requires.  It  appears,  by  the  expres- 
sions of  the  code,  that  the  accident  or  overpowering  force  must 
be  proven  by  the  carrier,  in  order  to  excuse  his  failure  to  per- 
form his  undertaking  according  to  agreement.  In  cases  where 
the  loss  or  damage  arises  from  occurrences  entirely  beyond  the 
control  of  the  carrier,  such  as  an  attack  by  the  public  enemy,  a 
storm  or  tempest,  it  is  enough  for  him  to  prove  the  fact,  and  he 
who  claims  compensation  for  the  loss  is  to  prove  the  faolt  or 
misconduct  of  the  carrier  in  order  to  recover  against  him.  But 
in  those  cases  which  are  not  readily  supposed  to  happen  with- 
out negligence,  such  as  a  loss  by  robbery,  fire,  etc.,  the  carrier 
is  bound  to  show  that  they  happened  without  any  fault  or  neg- 
ligence on  his  part,  which,  being  a  negative  proposition,  can 
only  be  established  by  evidence  of  the  ordinary  care  or  atten- 
tion usually  given  by  diligent  men  on  like  occasions:  Curia 
Philipica,  509,  art.  31. 

This  rule  gives  to  the  plaintiff  the  advantage  of  implied  or 
presumptive  evidence  on  the  part  of  the  masters  and  owners, 
which  they  are  bound  to  disprove  by  showing  due  diligence. 
How  far  they  have  succeeded  in  this,  is  to  be  ascertained  by  the 
evidence  and  circumstances  of  the  case. 
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The  plaintiff  thought  fit  to  place  bis  goods  on  board  of  a 
8team-boat,  which,  being  propelled  through  the  agency  of  fire, 
.must  from  the  nature  of  things,  be  more  exposed  to  destruction 
by  that  element,  than  boats  which  are  so  bj  the  application  of 
ordinary  powers.  At  the  time  when  the  boat  was  burnt,  the 
agent  of  the  owners,  who  has  become  one  of  them  since  the  boat 
was  repaired,  was  on  board  as  well  as  the  master.  The  usual 
number  of  men  skilled  in  this  sort  of  navigation  were  employed 
in  conducting  the  boat  on  the  short  trip  made  for  the  purpose 
of  procuring  wood,  during  which  the  accident  happened  which 
destroyed  the  boat  and  cargo.  We  are  clearly  of  opinion,  that 
this  trip  of  itself  does  not  establish  such  a  neglect  on  the  part 
of  the  master  and  agent,  as  will  authorize  a  recovery  against 
them  or  the  owners.  The  circumstance  under  which  it  was  un- 
dertaken, and  the  occurrence,  whilst  it  was  in  execution,  are 
much  relied  on  by  the  counsel  for  the  plaintiff,  as  showing  what 
they  term  actual  negligence  in  leaving  the  port  late,  so  that  the 
boat  would  probably  be  in  the  night  on  her  return,  and  suffer- 
ing her  to  get  aground  whilst  the  hands  were  getting  in  the 
wood. 

As  to  the  time  of  day  in  which  the  trip  was  begun,  it  may  be 
observed,  that  all  masters  of  steam-boats  are  in  the  constant 
habit  of  running  them  by  night,  whenever  extraordinary  dark- 
ness does  not  forbid  it,  and  this  appears  to  us  a  sufficient  ex- 
cuse for  the  conduct  of  the  parties  in  the  present  case.  The 
risk  by  fire,  if  there  be  any  difference,  is  less  by  night  than  by 
day,  because  its  commencement  in  any  part  of  the  boat  would 
be  more  readily  discovered  in  the  dark.  The  circumstance  of 
the  boat  being  run  aground,  in  the  slight  degree  in  which  it 
appears  from  the  evidence  that  she  was,  is  one  of  these  acci- 
dents which  often  happen  in  this  kind  of  navigation,  in  which 
the  boats  have  so  frequently  to  approach  the  shores  of  the  river, 
for  the  purpose  of  getting  wood,  and  it  ought  not  to  be  con- 
sidered as  proof  of  culpable  negligence. 

It  appears,  from  the  whole  tenor  of  the  evidence  on  the  part 
of  the  defendants,  that  the  master  and  all  his  men  on  board 
were  in  the  actual  performance  of  their  respective  duties  when 
the  unfortunate  event  occurred  which  involved  the  property  of 
both  the  plaintiff  and  defendants  in  one  common  destruction, 
and  that  no  negligence  can  be  attributed  to  those  who  were 
concerned  in  the  navigation  of  the  boat,  which  was  consumed 
together  with  her  cargo.  It  is  to  the  plaintiff  damnum  absque 
injuria. 
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It  is,  therefore,  ordered  adjudged  and  decreed  that  the  judg* 
ment  of  the  district  court  be  affirmed  with  costs. 


The  Liabiutt  of  Common  Cakriers  is  discuBsed  in  MeClurea  t.  //am- 
numd,  1  Am.  Dec.  598;  WUliams  v.  Grant,  7  Id.  235;  EUioU  ▼.  Butfell,  6  Id. 
306.  The  oommon  law  liability  is  undoubtedly  more  severe  than  that  im- 
posed by  the  civil  code  of  Louisiana^  as  explained  and  applied  in  the  fore- 
going  decision.  By  the  common  law  the  carrier  for  hire  is  responsible  for  the 
loss  of  the  property  by  fire  unless  he  can  show  that  the  fire  waa  the  act  of 
God  or  of  the  king's  enemies:  Wharton  on  Negligence,  sec.  554;  Forward  v. 
PiUard,  1  T.  R.  27;  Hyde  v.  Trent  Co.,  5  Id.  389;  BoUitter  v.  NowUn,  19 
Wend.  236. 


Williamson  v.  Smoot. 

[7  Mabtin,  31.] 

Stttt  bt  Foreign  Ck>RPORATioN  may  be  maintained  in  the  oonrta  of  thir 

state. 
Attachment  against  Corporate  Property  cannot  be  maintained  in  an 

action  against  a  stockholder. 

Appeal.     The  opinion  states  the  case. 

By  Court,  Mathews,  J.  The  plaintiffs  haying  caused  an  at- 
tachment to  be  levied  on  the  steamboat  Alabama,  the  St 
Stephens  steamboat  company  intervened  in  their  corporate 
capacity,  and  claimed  her  as  their  property.  The  intervening 
party  are  a  body  politic,  created  by  an  act  of  the  legislature  of 
the  territory  of  Alabama,  the  capital  stock  of  which  is  divided 
into  shares  of  a  certain  amount,  and  Smooth  the  defendant, 
owns  ten  of  them,  subscribed  for  by  him. 

The  questions  to  be  decided  are:  1.  Is  it  proper  for  oui 
courts  of  justice  to  recognize,  in  their  judicial  proceedings,  the 
company  as  a  corporate  body?  2.  Can  the  shares  or  stock  of 
any  individual  stockholder  be  legally  attached  ? 

1.  The  propriety  or  legality  of  one  sovereign  state  acknowl- 
edging and  favoring  tbe  rights  and  privileges  of  political  bodies 
of  another  state,  are  opposed  on  tbe  ground  of  their  being  in 
violation  of  the  sovereignty  of  that  which  recognizes  the  acts 
of  incorporation  of  tbe  other,  and  to  the  prejudice  of  the  rights 
of  its  citizens.  It  does  not  appear  to  this  court  that  these 
things  will  of  necessity  result  in  every  case  from  such  acknowl- 
edgment and  recognition.  When  attempts  directly  opposed  to 
the  sovereign  power  of  a  state  and  the  rights  of  its  citizens  are 
made  by  the  political  bodies  of  another,  they  certainly  ought 
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to  be  repelled,  and  bo  ought  such,  if  made  by  corporations  de- 
riving their  existence  from  the  government,  under  which  they 
act.  But  as  the  present  claim  of  the  St.  Stephens  steamboat 
company  is  not  of  this  nature,  we  are  of  opinion  that  they 
ought  to  be  allowed  to  prosecute  it  in  their  corporate  capacity. 

2.  The  existence  of  the  claimants  being  recognized  as  a  body 
corporate,  and  it  being  admitted  that  the  boat  attached  belongs 
to  them  as  a  part  of  their  common  stock,  it  is  clear  that  Smoot 
does  not  possess  such  certain  and  distinct  individual  property 
in  it  as  to  make  his  interest  attachable.  The  estate  and  rights 
of  a  corporation  belong  so  completely  to  the  body,  that  none  of 
the  individuals  who  compose  it  has  any  right  of  ownership  in 
them,  nor  can  dispose  of  any  part  of  them:  Civ.  Code.  88,  art. 
11.  The  court  is  of  opinion  that  the  district  court  erred  is  dis- 
allowing the  claim  of  the  company. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judg- 
ment be  annulled,  avoided  and  reversed,  and  that  the  attachment 
of  the  plaintiff  and  appellant  be  quashed,  so  far  as  it  relates  to 
the  said  steamboat,  the  Alabama,  and  that  she  be  released  there- 
from. 


Suits  by  Foreign  Corporations. — The  doctrine  of  this  case  regarding^ 
suits  by  foreign  corporations  is  well  sustained.  Corporations  may,  unless 
some  ground  of  publio  policy  opposes,  maintain  actions  without  as  well  as 
within  the  state  or  county  in  which  they  were  formed:  AngeU  &  Ames  on 
Corp.,  sees.  372-376;  Field  on  Corp.,  sec  363;  Bank  of  EduxuxUmUe  ▼.  Simp^ 
soil,  1  Mql,  184. 


Lynch  v.  Postlethwaite. 

[7  MAKmr,  69.] 

'Prooy  of  Execution  of  Dekd. — If  the  subscribing  witness  resides  out  of  the 

state,  the  deed  may  be  read  in  evidence  on  proving  his  handwriting  and 

that  of  the  grantor. 
CoNTRADiCTiKO  WITNESS. — A  written  report  made  by  a  witness  may  be  read 

in  evidence  to  show  a  discrepancy  between  his  testimony  and  his  prior 

statements. 
Interest  to  Disquauft  Witness. — A  stockholder  is  not  competent  to  be  » 

witness  for  the  corporation. 
Hearsay  testimony  is  not  admissible. 

Mbicbsrs  of  Unincorporated  Companies  are  liable  as  partners. 
Tender  of  Convstance  is  unnecessary  where  the  other  party  had  declared 

his  unwillingness  to  accept  it. 
Lbx  Locl — Members  of  unincorporated  companies  are  bound  by  the  law  ol 

the  place  where  the  contract  was  made 
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Appeal.  The  plaintiff  charged  that  in  November,  1818,  at 
Natchez,  Mississippi,  the  defendant,  by  the  name  of  chair* 
man  and  board  of  directors  of  the  Natchez  steamboat  company, 
for  himself  and  others  agreed  to  pay  sixty-five  thousand  dollara 
for  the  steamboat  Vesuvius;  that  plaintiff  had  offered  to  deliver 
the  boat,  which  the  defendant  refused  to  receive  or  pay  for. 
The  defendant  pleaded :  1.  A  general  denial;  2.  Misjoinder  of 
parties  defendant,  in  this,  that  there  were  seventy-two  other 
persons,  naming  them,  who  were  parties  to  the  contract  with 
defendant;  3.  That  the  contract  was  made  by  defendant  and 
seventy-two  others  associated  in  a  special  and  limited  partner- 
ship; 4.  That  defendant  and  those  persons  are  now  a  corpora- 
tion; 5.  The  defendant  set  forth  the  circumstances  attending 
the  organization  of  the  company,  the  choosing  of  directors,  his 
own  election  as  chairman,  his  negotiations  as  such  chairman 
with  plaintiff,  that  the  contract  was  conditional,  that  the  com- 
pany was  not  bound  to  receive  the  boat  because  not  satisfied 
with  its  condition.  At  the  trial  the  contract  was  produced.  It 
purported  to  be  executed  by  plaintiff  and  by  defendant  who 
described  himself  as  *^  chairman  of  the  board  of  directors  of  the 
Natchez  steamboat  company,"  and  was  sealed  with  the  private 
seal  of  the  parties.  The  plaintiff  agreed  to  deliver  the  boat  in 
good  order  at  New  Orleans.  In  February,  1819,  the  plaintiff 
offered  to  deliver  the  boat,  but  the  defendant,  after  having  her 
engine  examined  by  W.  C.  Withers  and  James  Wilkinson,  who 
made  a  written  report,  refused  to  receive  the  boat.  A  written 
report  on  the  condition  of  the  boat  was  also  made  by  a  com- 
mittee consisting  of  Messrs.  Seguin,  Gorham,  Withers,  and 
Lawrence.  At  the  trial  the  defendant  excepted:  1.  To  the  ad- 
mission in  evidence  of  the  contract,  because  it  was  not  proven 
by  the  subscribing  witness,  who  was  admitted  to  reside  out  of 
the  state.  The  signatures  of  the  defendant  and  the  vatness 
were  proved;  2.  To  the  reading  in  evidence  of  one  of  the  re- 
ports for  the  sole  purpose  of  lessening  the  credit  of  one  of  the 
witnesses  who  had  joined  in  the  report;  3.  To  the  sustaining  of 
an  objection  to  a  question  asked  Commodore  Patterson,  which 
questiou  is  shown  in  the  opinion  of  the  court;  4.  To  the  exclu- 
sion of  a  witness  who  was  shown  to  hold  shares  in  the  company; 
5.  To  the  refusal  of  the  court  to  admit  statements  made  by  the 
<;lerk  of  the  boat. 

lAvermore,  for  plaintiff.  The  contract  is  to  be  governed  by 
the  laws  of  the  place  where  it  was  made:  De  Mercatura,  744; 
1  Oallison,  875;  Huberus,  part  2, 1.  1,  tit.  8,  §§1,  2, 5;  Bmeri- 


July,  1819.]        Lynch  v.  Postlethwatte.  497 

^on,  torn.  1,  oh.  4,  §  8.  The  form  of  the  action  and  the  pro* 
ceedings  therein  must  be  controlled  by  the  laws  of  Louisiana; 
-Casaregis,  disc.  179,  n.  59.  The  contract  was  properly  proved: 
Prince  v.  Blackimme,  2  East,  250;  Adam  v.  Kerr,  1  Bos.  &,  P. 
:860;  7  T.  B.  265;  2  Johns.  451;  3  Id.  477.  The  defendant  is  an- 
swerable for  the  whole  debt,  and  therefore  the  objection  to 
want  of  parties  is  not  well  taken:  Rice  v.  Shuie,  5  Burr.  2618; 
Derwent  v.  WaUon,  2  Atk.  510;  Mitford,  25;  Civil  Code,  278, 
■art.  103;  Portier,  des.  obi.  n.  270.  The  defendant  is  bound 
for  the  whole:  1.  By  the  obligation  of  his  deed:  Appleton  v. 
Binks,  5  East,  148;  TiJbibeits  v.  WaUceTy  4  Mass.  595;  Sumner  v. 
WiUiamSy  8  Mass.  162  [5  Am.  Dec.  83];  Ernst  v.  Bartlo,  1  Johns. 
Cas.  319;  Dusenbury  v.  Ellis,  3  Id.  70  [2  Am.  Dec.  144];  2.  Be- 
cause defendant's  deed  does  not  bind  the  others,  and  must 
therefore  bind  him:  Harrison  v.  Jackson,  7  T.  R.  207;  Clement 
V.  Brush,  3  Johns.  Cas.  180;  Green  v.  Seals,  2  Cai.  254;  because 
a  partner  is  answerable  for  the  whole;  Watson  Part,  3  and  4. 
All  conversations  merged  into  the  written  agreement:  2  Pothier 
des  obi.  n.  758,  759,  762;  Civil  Code,  310,  art.  241,  243;  Mum- 
ford  V.  McPherson,  1  Johns.  418  [3  Am.  Dec.  339];  Pierson  v. 
Hooker,  3  Id.  68  [3  Am.  Dec.  467] :  Hogg  v.  SmUh,  1  Taunt. 
546;  Rich  v.  Jackson,  4  Bro.  C.  C.  544;  Meres  v.  Ansel,  3  Wils. 
276;  Thompson  v.  Ketcham,  8  Johns.  18  [5  Am.  Dec.  332].  A 
deed  need  not  be  tendered  when  the  purchaser  refuses  to  accept 
the  property.  If  there  is  no  warranty  nor  fraud,  mere  repre- 
sentations do  not  affect  the  contract  of  sale :  Decuir  v.  Pack- 
voood,  5  Mart.  300;  SneU  v.  Moses,  1  Johns.  96;  Perry  v.  Aaron, 

1  Id.  129;  Mumford  v.  McPherson,  lid.  414  [3  Am.  Dec.  839]; 
-ChavdeXor  v.  Lopus,  Cro.  Jac.  4.  Sound  price  does  not  imply  a 
warranty:  Decuir  v.  Packwood,  5  Mart.  300:  Parkinson  v.  Lee^ 

2  East,  314;  Seixas  v.  Woods,  2  Cai.  48  [2  Am.  Dec.  215].  If 
the  defect  is  apparent,  the  purchaser  is  bound:  Schuyler  v. 
Buss,  2  Cai.  202.  ^ 

Hawkins,  for  defendant.  The  contract  should  be  controlled 
by  the  law  of  Louisiana,  where  it  is  to  be  executed:  Le  Breton 
V.  Nouchet,  3  Mart.  Ill;  Hampton  v.  Brig  Thaddeus,  4  Id. 
585;  Civ.  Code,  242,  274;  1  Pothier,  obi.  170,  198,  201,  202, 
203,  218.  The  defendant  and  others  were  partners,  therefore 
all  ought  to  be  joiiind:  Rice  v.  Shute,  5  Bur.  2613;  Watson 
on  Part.,  419,  431.  The  defendant  having  acted  avowedly  as 
an  agent,  is  not  liable  personally :  1  Pothier,  obi.  n.  55,  85,  86; 

3  Mart.  644.  The  defendant  and  others  were  special  part- 
ners, and  are  responsible  only  according  to  the  special  terms  of 

Aic  dko.  Voxm  xii^sa 
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association:  Civ.  Code,  391,  Art.  12,  13,  18;  Johns.  Cas.  171. 
The  written  contract  produced  in  evidence,  if  justly  interpreted^ 
contains  no  covenant  on  the  part  of  the  defendant.  A  sound 
price  warrants  a  sound  commodity:  2  Bay,  380;  1  Brown'a 
Civ.  Law,  868,  n.  46.  The  contract  was  not  proved  according' 
to  the  laws  of  Louisiana:  Civ.  Code,  806,  314,  art  225,  226,. 
257. 

By  Court,  Mabtin,  J.  Our  attention  in  the  decision  of  thiB- 
cause  is  first  claimed  by  several  bills  of  exceptions: 

1.  The  contract  between  the  parties  having  been  produced 
by  the  plaintifiTs  counsel  subscribed  and  sealed  by  the  defend- 
ant, and  attested  by  a  subscribing  witness,  and  proof  made  of 
the  handwriting  of  both  the  defendant  and  witness,  the  latter 
being  shown  to  reside  out  of  the  state,  the  defendant's  counsel 
objected  to  its  being  read,  and  the  district  court  overruling  this 
objection,  a  bill  of  exceptions  was  taken. 

We  are  of  opinion  that  the  district  court  was  correct.  The 
witness  being  out  of  the  jurisdiction  of  the  state,  his  attendance 
in  court  could  not  be  compelled,  neither  could  it  be  before  a 
commissioner.  His  testimony,  thus  affording  the  best  evidence 
of  the  execution  of  the  instrument,  was  not  in  the  power  of  the 
plaintiff,  who  therefore  was  for  this  very  reason  dispensed  from 
producing  it.  The  defendant's  signature,  as  it  was  not  formally 
denied,  was  properly  proven  by  a  witness  acquainted  with  his 
handwriting:  Clarke's  Exs,  v.  Cochrane,  3  Mart.  360. 

2.  The  next  bill  of  exceptions  is  to  the  opinion  of  the  district 
court  in  ordering  the  reading  of  a  report  of  certain  individuals, 
appointed  by  the  parties,  offered  by  the  plaintiff,  for  the  sole 
purpose  of  lessening  the  credit  due  to  the  deposition  of  one  of 
these  individuals,  examined  as  a  witness  for  the  defendant. 

It  appears  to  us  that  this  report,  although  it  was  not  sworn 
to,  was  properly  admitted  for  the  purpose  of  showing  a  dis- 
crepancy between  the  statement  to  which  the  witness  had  sworn  ^ 
and  that  in  the  report  which  he  had  attested  by  his  signature. 
It  is  in  every  day's  practice  to  prove  declarations  made  by  a 
witness  contrary  to  what  he  swears,  but  the  use  of  such  evidence 
must  always  be  restricted  to  what  was  the  avowed  object  of  the 
plaintiff  who  offered  it,  viz.,  to  lessen  the  credit  of  the  witness. 

3.  The  third  bill  was  taken  to  the  opinion  of  the  court  in  sus- 
taining an  objection  of  the  plaintiff's  counsel  to  the  following 
question  put  by  the  defendant  to  Commodore  Patterson,  a  wit- 
ness produced  by  the  former,  for  the  purpose  of  establishing' 
the  soundness  of  the  Vesuvius.     "  If  you  had  contracted  for  the 


July,  1819.]        Lynch  v.  Postlethwaite.  499 

purchase  of  a  Bteamboat  in  all  respects  sound  and  in  good  order, 
and  a  boat  Lad  been  tendered  to  jou,  under  this  contract,  with 
one  third  of  her  important  timbers,  including  her  lower  fut- 
tocks,  rotten,  would  you  deem  such  a  boat  answering  the  de- 
scription in  the  contract,  or  being  in  all  respects  sound  and  in 
good  order? *' 

We  are  not  apprised,  by  anything  on  the  record,  of  the  nat- 
ure of  the  objection  to  which  the  district  court  Judged  this 
question  liable,  and  we  believe  it  ought  to  have  been  answered; 
although  it  might  perhaps,  which  we  do  not  determine,  have 
been  modified,  so  as  to  answer  the  present,  by  limiting  the  sup- 
posed case  to  that  of  a  steamboat  in  good  order,  instead  of  ex- 
tending it,  as  was  done,  to  that  of  a  boat  sound  and  in  good 
order.  As  this  bill,  however,  was  taken  by  the  defendant,  and 
the  most  favorable  answer  could  not  avail  him,  the  stipulation 
being  for  a  boat  in  good  order,  and  not  for  one  sound  and  in 
good  order;  we  think  it  useless  to  remand  the  case  on  this  ac- 
count. 

4.  A  fourth  bill  was  taken  by  the  defendant's  counsel  on  the 
refusal  to  swear  Charles  E.  Lawrence,  in  chief;  this  gentleman 
having  on  his  voire  dire  declared,  that  about  the  twenty-fourth 
of  November,  1818,  he  purchased  ten  shares  in  the  Natchez 
steamboat  company,  and  expected  to  pay  his  proportion  of  the 
price  of  the  Vesuvius,  if  this  court  declared  it  to  have  been 
purchased  by  that  company. 

The  interest,  which  this  witness  has  in  the  present  action, 
was  sufficient  to  repel  him.  But  it  was  contended  that  he  ac- 
quired it,  by  his  own  act,  after  the  contract  now  sued  upon  was 
entered  into,  and  consequently  that  he  could  not,  by  so  doing, 
deprive  the  defendant  of  the  right  which  he  had  to  his  testi- 
mony. The  record  does  not  show  whether  the  fact  which  he 
was  called  upon  to  establish,  was  anterior  to  his  acquisition  of 
the  shares;  although  the  circumstance  of  its  date  being  partic- 
ularly set  forth,  raises  some  presumption  that  such  is  the  case. 
But  the  bill  of  exceptions  is  one  of  the  defendant's,  whose  duty 
it  was,  if  any  particular  circumstance  entitled  him  to  the  testi- 
mony, notwithstanding  the  interest  of  the  witness,  to  have  made 
it  clearly  appear,  in  order  to  take  the  case  out  of  the  general 
rule.  This  we  cannot  presume,  and  are  consequently  bound  to 
conclude  that  the  district  court  correctly  refused  to  swear  the 
witness  in  chief,  as  the  bill  does  not  enable  us  to  say  that  it 
erred.  We  do  not,  however,  wish  to  be  understood  to  deter- 
mine that  a  witness  who  has  acquired  an  interest  by  his  own 
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act,  since  the  party  who  offers  him  had  a  right  to  his  testimonj, 
may  be  sworn;  a  question  which  admits  of  considerable  doubt: 
Phillips  on  Evidence,  99,  102. 

5.  The  last  bill  is  on  the  refusal  to  permit  the  defendant  to 
offer  in  evidence  what  Samuel  A.  Bower,  a  witness  introduced 
by  him,  had  heard  the  clerk  of  the  steamboat  say.  It  is  difficult 
to  tell  on  what  ground  he  could  have  been  permitted  to  relate 
this     Hearsay  is  not  evidence. 

The  plea  in  abatement  appears  to  us  to  have  been  correctly 
overruled.  The  defendant  was  personally  bound  by  the  con- 
tract. He  is  admitted  by  the  pleadings  to  be  a  stockholder  of 
the  Natchez  steamboat  company,  and  he  subscribed  the  con- 
tract. According  to  the  common  law  of  England,  which  is 
shown  to  prevail  in  the  state  of  Mississippi,  all  the  members  of 
an  unincorporated  company  are  bound,  as  members  of  ordinary 
partnerships:  Watson,  3.  The  contract  is  clearly  shown  to 
have  been  entered  into  by  the  authorized  agents  of  the  company » 
acting  within  the  powers  delegated  to  them ,  and  cases  are  cited 
in  which  a  partner  or  agent,  contracting  under  his  own  seal,  aa 
the  defendant  did  in  this  case,  becomes  personally  bound. 

The  nature,  validity  and  effects  of  this  contract  must  be  in- 
quired into,  according  to  the  laws  of  the  country,  in  which  it 
was  celebrated,  even  when  the  delivery  of  the  thing,  or  the  fact 
stipulated  for  is  to  take  place  abroad:  1  Gallisou,  375.  Were 
we  to  test  this  case  by  the  laws  of  this  state,  still  the  defendant 
would  be  found  under  a  liability,  as  a  member  of  the  company, 
upon  a  contract  entered  into  with  his  consent.  But  he  shows 
that,  in  the  state  of  Mississippi,  his  plea  would  prevail  on  the 
principle  recognized  in  the  case  of  Eice  v.  ShiUe,  viz. ,  that  a 
partner  who  is  sued  alone,  may  abate  the  suit,  stating  and  nam- 
ing his  copartners. 

The  laws  of  this  state  must  regulate  us  on  this  point.  It  is 
according  to  it  that  the  remedy  is  sought  for  and  to  be  admin- 
istered. Here,  in  cases  of  solidary  obligations  (which  are  the 
joint  and  several  obligations  of  the  common  law  existing  be- 
tween partners),  the  creditor  may  sue  either  of  his  debtors 
alone,  and  is  not  bound,  even  on  the  plea  of  the  latter,  to  bring 
all  or  any  of  the  rest  of  the  co-debtors  in  court.  But  it  is 
contended  that  the  act  of  the  legislative  council,  1805,  26,  re- 
quires that  the  petition  should  contain  the  names  and  residences 
of  all  the  parties,  and  that  the  seventy  and  odd  persons  named 
by  the  defendant  in  his  answer  were  parties  to  the  contract,  and 
theii-  names  not  being  in  the  petition  the  suit  must  abate.     The 
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act,  in  our  opinion,  requires  the  insertion  in  the  petition  of  the 
names  and  residences  of  j^arties  to  Use  suit  alone,  not  of  the 
parties  to  the  contract,  on  which  the  suit  is  grounded. 

Partners  cannot,  by  any  clause  in  the  partnership  contract, 
alter  the  joint  and  several  liability  which  the  law  imposes  on 
them,  in  favor  of  those  with  whom  they  contract:  Watson,  172, 
234.  We  cannot  admit  that  the  act  by  which  the  company  was 
incorporated,  being  2)osterior  to  the  contract,  can  affect  the 
rights  of  the  plaintiff.  On  the  merits,  it  is  contended  that  the 
plaintiff  ought  not  to  recover,  as  he  did  not  comply  with  his 
part  of  the  contract  by  which  he  bound  himself  to  deliver  the 
boat  in  good  order;  as  she  had  at  the  time  her  headbeam 
broken,  her  boiler  leak}',  and  a  considerable  part  of  her  main 
timbers  defective  or  rotten.  It  is  true  her  headbeam,  a  consid- 
erable piece  in  the  machinery  of  a  steamboat,  was  broken  and 
fished.  But  the  plaintiff  shows  that  this  was  by  an  accident 
which  happened  since  the  contract  was  entered  into;  that,  as 
Boon  as  he  heard  of  it  he  ordered  a  new  one  to  be  made  in  New 
York,  which  was  on  the  way  at  the  time  of  the  tender,  was 
offered  to  be  delivered  on  its  arrival,  has  since  arrived  and  has 
been  put  in  the  place  of  the  broken  one.  If,  however,  the 
plaintiff  did  not  show  anything  else,  this  circumstance  would 
most  likely  be  holden  as  a  justification  on  the  part  of  the  de- 
fendant in  refusing  the  boat.  But  the  plaintiff  shows  that  the 
defendant  was  satisfied  witli  the  measures  taken  for  procuring  a 
new  beam,  and  assured  the  plaintiff  that  if  there  was  no  other 
deficiency  in  the  boat,  this  would  be  waived.  Had  the  defend- 
ant wished  to  avail  himself  of  the  insufficiency  of  the  head- 
beam,  he  ought  not  to  have  thus  waived  his  right  to  object 
thereto.  For  in  such  a  case  the  plaintiff  might,  perhaps,  have 
procured  another  beam  out  of  some  steamboat  on  the  river. 
We  therefore  think  that  this  objection  cannot  prevail. 

It  is  further  contended  that  the  boiler  was  old  and  leaky. 
The  age  of  it  appears  to  be  that  of  the  boat,  and  the  presump- 
tion is  that  the  vendees  could  not  well  expect  a  newer  one.  The 
witnesses  inform  us  that  all  boilers  leak  and  lose  some  ^team,  and 
that  this  does  not  appear  very  deficient  in  this  respect.  But,  it 
is  alleged  that  it  was  worse  than  it  appeared,  because,  before 
the  exLamination,  the  plaintiff,  in  order  to  hide  its  defects,  cauRed 
it  to  be  covered  with  a  thick  coat  of  oil  and  lampblack.  It  ia 
in  evidence  that  this  was  done,  without  any  order  from  the 
plaintiff;  that  it  is  done  at  the  end  of  every  voyage,  and  even 
oftener  is  necessary  to  guard  the  iron  from  the  rust,  and  consti- 
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tutes  a  part  of  what  is  called  putting  a  boat  in  good  order. 
Further,  it  is  in  evidence  that  the  vendees  had  a  fair  opportuniiy 
of  viewing  and  examining  the  boiler  before  the  contract. 

A  considerable  number  of  pieces  of  timber,  which  at  first  ap- 
peared to  this  court  as  of  material  importance,  are  shown  to  be ' 
defective  and  rotten,  but  on  a  close  examination  of  the  testi- 
mony, and  more  mature  reflection,  they  think  these  first  impres- 
sions must  yield  to  the  depositions  of  carpenters,  masters  and 
owners  of  ships,  examined  on  this  head.  These,  almost  unan- 
imously assert,  that  notwithstanding  the  rottenness  and  defects 
of  these  pieces  of  timber,  they  consider  the  boat  to  be  what  is 
understood  by  a  boat  in  good  order.  They  make  a  distinction, 
to  which  the  court  has  with  great  reluctance  yielded,  between  a 
boat  in  good  order  and  a  sound  one.  They  seem  to  allow  the 
epithet  of  sound  to  ships  on  their  first  voyage  only,  and  assert 
that  afterwards  every  ship  has  some  rotten  and  defective  tim- 
bers. Yielding,  therefore,  to  the  weight  of  the  testimony  in  this 
respect,  we  are  bound  to  say  that  the  boat  was  in  good  order 
when  she  was  tendered,  if  we  except  the  absence  of  the  new 
headbeam,  which  the  defendant  did  not  complain  of,  and 
which  would,  he  declared,  make  no  difiference;  and  this  piece 
of  machinery  has  since  been  supplied  within  the  time  men- 
tioned. Further,  it  is  in  evidence,  that  the  old  headbeam  was 
in  a  condition  to  serve  until  the  arrival  of  the  new. 

The  contract  of  sale  describes  and  ascertains  the  quality  of 
the  boat  bargained  for — a  boat  in  good  order;  a  worse  could  not 
have  been  tendered;  a  better  cannot  be  insisted  on. 

We  leave  out  of  view,  as  we  are  bound  to  do,  all  the  conver- 
sations and  correspondence  of  the  parties  before  the  contract. 
The  conversations  cannot  afiect  the  literal  evidence.  Every 
point  started  in  the  correspondence,  if  it  does  not  appear  in  the 
contract,  is  abandoned  and  merged  in  the  written  agreement. 

The  defendant  further  urges,  that  the  plaintiff  ought  not  to 
recover,  because  he  has  not  proven,  nor  even  alleged,  his 
capacity  and  readiness  to  make  the  conveyance  stipulated  for. 
We  think  this  was  unnecessary.  He  needed  not  to  allege 
Lis  capacity,  for  his  own  title  or  conveyance  was  alone  stip- 
ulated for.  As  to  his  readiness,  or  his  actual  tender  of  the 
conveyance,  the  conduct  of  the  defendant  rendered  an  allega- 
tion or  proof  of  these  useless;  for  the  defendant  declared  hia 
unwillingness  that  the  contract  should  be  carried  into  effect,  so 
tlint  any  further  step  on  the  part  of  the  plaintiff  was  vain  and 
aboless:  Lex  neminem  cogii  ad  vana. 
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It  appears  to  us,  that  the  district  court  erred  in  making  a 
^deduction  of  twentj*  thousand  dollars,  a  sum  greater  than 
that  which  it  is  proven  would  be  required  to  repair  the 
l:)oat  entirely,  by  substituting  a  new  piece  of  timber  to  every 
decayed  one.  The  boat  was  not  sold  as  a  new  and  perfectly 
sound  one.  According  to  the  testimony,  the  vendees  could 
not  expect  to  find  her  without  some  decayed  timbers.  If  the 
principle,  that  a  sound  price  implies  a  sound  ware  was  to 
he  understood,  as  the  district  court  appears  to  understand  it, 
no  vessel  could  be  sold  for  a  sound  price  after  her  first  voyage; 
'for  the  witnesses  depose  that  every  vessel  has  some  decayed 
timbers  after  her  first  voyage. 

The  contract  shows  that  the  vendees  were  willing  to  give 
-sixty-five  thousand  dollars  for  a  boat  which  they  must  have 
known  to  have  decayed  timber  in  her.  They  stipulated  that 
«he  should  be  delivered  in  good  order,  and  this,  on  a  close  ex- 
amination of  the  evidence  and  the  best  judgment  we  can  form, 
means  only  in  such  a  condition  as  to  be  fit  to  be  employed  im* 
mediately  and  during  a  reasonable  time,  without  any  repairs, 
and  in  this  condition  was  the  Vesuvius  tendered  by  the  plaintiff. 

He  is  clearly,  in  our  opinion,  entitled  to  recover  the  price 
stipulated  for,  and  we  deem  ourselves  bound  to  sa}',  he  is  enti- 
tled to  recover  it  from  the  defendant,  not  as  chairman,  as  one 
of  the  directors,  nor  as  agent  of  the  company,  but  as  a  stock- 
holder, a  member  of  it.  In  unincorporated  companies,  like  in 
all  other  partnerships,  according  to  the  law  of  the  place  where 
the  contract  was  entered  into  and  the  domicile  of  the  defendant, 
the  members  are  jointly  and  severally  liable,  either  of  them  may 
be  coerced  for  the  whole  debt,  an  evil  consequence  which  an 
act  of  incorx>oration  can  alone  prevent,  though  it  cannot  remove 
it. 

It  is  therefore,  ordered,  adjudged,  and  decreed,  that  the 
judgment  of  the  district  court  be  annulled,  avoided,  and  re- 
versed, and  this  court  proceeding  to  pronounce  such  a  judg- 
ment, as  in  their  opinion  ought  to  have  been  given  in  the  dis- 
trict court,  do  order,  adjudge,  and  decree,  that  the  plaintiff  do 
recover  from  the  defendant  the  sum  of  sixty-five  thousand  dol- 
lars, to  be  discharged  by  the  payment  of  fifteen  thousand  dol- 
lars with  interest  at  the  rate  of  five  per  cent,  a  year  from  the 
inception  of  this  suit,  and  the  delivery  of  the  notes  of  the  Nat- 
<:hez  steamboat  company  for  the  sum  of  fifty  thousand  dollars, 
in  four  installments  at  three,  six,  nine,  and  twelve  months,  from 
the  nineteenth  of  February  last.     But  no  execution  shall  issue 
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till  the  plaintiff  shall  deliver  to  the  vendees,  or  lodge  for  them 
in  the  office  of  the  clerk  of  the  district  court  a  conveyance  of 
the  steamboat  Vesuvius,  according  to  the  leiiub  of  his  contract,, 
and  it  is  ordered  that  the  defendant  pay  costs  in  both  courts 


Proof  bt  Subscribino  Witnbss.— In  the  above  case  the  testimony  of  the 
sahscribing  witness  was  not  exacted  becanse  he  was  not  a  resident  of  the 
state.  The  courts  of  this  state  nevertheless  adhered  to  the  common  law 
rale,  that  no  evidence  of  the  execution  of  an  instrument  would  be  received 
until  the  subscribing  witness  was  produced  or  his  absence  accounted  for: 
Labartht  v.  Oerheau^  1  Mart  N.  S.  486;  Ditmukes  ▼.  Mtugrove,  8  Id.  37d. 
If,  however,  the  instrument  was  executed  out  of  the  state,  the  subscribing 
witnesses  were  presumed  to  be  non-residents,  proofs  were  received  without 
any  other  showing  that  the  witnesses  could  not  be  procured:  BarfiM  v.  Htw- 
lettf  4  Lou.  118.  And  if  every  diligence  was  exhausted  in  a  vain  attempt  ta 
find  a  subscribing  witness,  other  evidence  was  received  although  there  was 
no  proof  that  he  was  dead  or  absent  from  the  state:  Thompson  v.  Wilson,  IS 
Lou.  142. 

Lbx  Loci. — Contracts  must  be  construed  and  their  validity  determined  by^ 
the  laws  of  the  place  where  they  were  made:  King  ▼.  HarmatCa  Heir$,  6  La. 
607;  Morris  v.  Eves,  11  Mart.  730;  Evans  v.  Oray,  12  Id.  475;  Broum  v. 
Richardson,  1  Id.  N.  S.  202;  Ortenvoood  v.  Curtis,  4  Am.  Dec.  145,  anlea» 
they  were  entered  into  with  a  view  to  their  performance  elsewhere:  Warder 
V.  Arell,  1  Am.  Dec.  488;  Smith  v.  Smith,  3  Id.  410;  De  Sobry  v.  De  Laisttr,, 
3  Id.  535. 

LiABiLiTT  OF  Member  of  Uninoorporatsd  Compamt. — ^An  unincorporated 
company  is  a  mere  partnership  and  each  member  is  liable  for  the  whole 
amount  of  the  debts  of  the  company  in  the  same  manner  that  each  partner  is 
responsible  for  the  entire  liability  of  the  firm:  Angell  &  Ames  on  Coipw  sec 
591;  English  v.  WaU,  12  Rob.  La.  132;  Gorman  v.  BusseU,  14  Gal.  531;  Tap- 
pan  V.  Bailey,  4  Met.  529;  Tqjt  v.  Ward,  106  Mass.  513;  T<nft  v.  Ward,  U: 
Id.  522.  This  rule  prevails  whether  the  parties  intended  to  bind  themselves 
as  partners  or  not.  An  application  of  the  rule  has  occasionally  become  neces- 
sary against  persons  acting  as  a  corporation  when  not  authorized  to  do  so» 
either  because  they  were  not  incorporated,  or  were  acting  beyond  the  state 
where  the  corporation  could  do  business  or  after  its  charter  had  expired  or 
been  forfeited.  Persons  assuming  to  act  for  a  non-existing  corporation  are 
personally  responsible:  Field  on  Corporations,  sec.  178;  Herod  v.  Rodman^ 
16  Ind.  241.  This  rule  is  indispensable  to  avoid  a  complete  failure  of  justice. 
The  supposed  corporators  or  stockholders  having  obtained  the  benefit  of  a 
contract  when  there  is  no  corporation  to  be  bound,  it  must  follow  either  that 
they  shall  be  held  liable  or  that  the  other  contracting  party  have  no  remedy 
whatever.  Those  who  act  as  directors,  there  being  no  corporation,  are  liable 
personally:  Field  on  Ck>rporations,  sec.  179;  Williams  v.  Bcmk  qf  Michigan,  7 
Wend.  542;  Maudslay  v.  U  Blanc,  2  C.  &  P.  409;  HiU  v.  Beach,  1  Beas.  Ch. 
31.  An  attempt  to  form  a  corporation,  so  defectively  executed  as  not  to- 
create  even  a  corporation  de  facto,  results  in  a  partnership,  if  the  parties  pro- 
ceed to  carry  on  business:  WeUs  v.  Gates,  18  Barb.  554;  Fuller  v.  Rowe,  57 
N.  Y.  26;  WhippU  v.  Parker,  29  Mich.  370,  380.  A  hke  result  follows  whea 
a  corporation  continues  business  after  dissolution:  National  Bank  v.  London^ 
45  K.  Y.  410. 
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Phillips  v.  Johnson, 

[7  Maxxeh,  226.] 

pATKXNT  Mad£  Under  A  Decrbe  directing  money  to  be  paid  to  certain 
persons,  as  heirs  of  a  decedent,  will  protect  the  person  paying  it,  not- 
withstanding an  appeal  is  subsequently  taken,  and  the  judgment  re- 
versed. 

Appeal.     The  opinion  states  the  case. 

By  Court,  Mabtin,  J.  A.  Phillips,  the  plaintiff's  brother,  died 
intestate,  leaving  a  large  estate,  real  and  personal,  to  which  a 
curator  was  appointed,  who  brought  suit  against  the  defendants,, 
as  purchasers  of  a  part  of  the  real  property  of  the  estate. 

During  the  late  war,  the  present  plaintiff,  being  an  alien 
enemy,  was  prevented  from  instituting  any  action  to  obtain  the 
estate. 

In  1816,  one  James  Bogers,  for  himself  and  others,  as  his  co- 
heirs, applied  to  the  court  of  probate  to  be  recognized  as  heirs 
of  the  deceased,  and  they  were  accordingly  admitted  by  a  de- 
cree of  that  court,  of  the  sixth  of  May  of  that  year,  on  which 
day,  the  present  defendants  paid  him  the  amount  of  tho  judg- 
ment obtained  against  them  by  the  curator.  On  the  next  day 
Bogprs  entered  satisfaction  of  the  judgment,  on  the  re-record; 
and  the  curator  appealed  from  the  decree  of  the  court  of  pro- 
bates, which  recognized  Bogers  and  others  as  heirs  of  the 
estate. 

In  June  following,  Phillips,  the  present  plaintiff,  intervened 
in  the  appeal,  and  the  district  court  reversed  the  decree  of  the 
court  of  probates,  and  decreed  Phillips,  the  then  appellant,  to 
be  heir  of  the  personal  estate,  and  Bogers  and  others,  the  then 
appellees,  to  be  heirs  of  the  real.  Ten  days  after,  no  appeal 
from  this  decision  of  the  district  court  having  as  yet  been  taken, 
Bogers,  for  himself  and  his  co-heirs,  whose  powers  he  had,  ac- 
knowledged the  payment  of  the  judgment,  obtained  by  the 
curator,  against  the  present  defendants. 

In  September,  1816,  the  x^^^sent  plaintiff  appealed  from  the 
judgment  of  the  district  court  to  this;  and  in  October,  1818, 
obtained  a  judgment  reversing  that  of  the  district  court,  recog- 
nizing Bogers  and  others  as  heirs  of  the  real  estate  of  the  de- 
ceased, and  declaring  him  to  be  heir  of  the  whole  estate,  real 
and  personal :  5  Martin,  700. 

He  then  brought  the  present  suit  to  recover  the  amount  of 
the  judgment,  obtained  by  the  curator,  against  the  then  and 
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present  defendants,  for  the  amount  of  part  of  the  real  estate 
purchased  by  them.  There  was  judgment  against  him,  and  he 
appealed. 

We  are  of  opinion  that  the  judgment  is  correct.  The  de- 
fendants, having  paid  the  amount  of  the  real  property  to 
persons  declared  heirs  by  a  competent  tribunal,  from  whose 
judgment  no  appeal  had  been  taken,  after  the  time  had  elapsed 
within  which  a  suspensiye  appeal  could  have  been  taken,  can- 
not be  said  to  have  made  payment  wrongfully,  while  the  per- 
sons to  whom  they  paid  might  have  compelled  payment  by  legal 
means. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judg- 
ment of  the  district  court  be  affirmed,  with  costs. 


Reversal  of  Judgment. — The  consequences  of  the  reversal  of  a  judgment 
may  be  considered  with  reference:  1.  To  the  rights  of  the  parties  litigant;  2. 
To  the  rights  of  third  persons.  With  reference  to  the  parties,  »  reversed 
judgment  is  as  if  it  had  never  been  rendered:  Freeman  on  Judgments,  seo. 
481.  But  where,  notwithstanding  the  right  of  appeal,  the  law  permits  the 
enforcement  of  the  judgment,  the  result  would  be  unfortunate,  and  even 
iniquitous,  if  strangers,  who,  acting  upon  their  faith  in  the  judgment,  had 
parted  with  valuable  consideration  in  payment  of  property  purchased  under 
it,  or  otherwise,  were  liable  to  be  prejudiced  by  a  subsequent  reversaL 
Hence  sales,  under  a  judgment  or  decree,  not  made  to  either  litigant  or  his 
attorney,  are  not  subject  to  be  defeated  by  a  subsequent  reversal:  FreemaB 
ou  Judg.,  sec  484;  WiUianu  v.  GaUien,  1  Hob.  La.  94;  BaaUo  v.  WUmm,  5 
Mart  N.  S.  214. 
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17  MABTnr,  243.] 

Purchase  with  Funds  of  Another. — If  an  agent  purchases  property  in  bis 

own  name  with  the  funds  of  his  principal,  he  holds  in  trust  for  the  la^ 

ter,  and  may  be  compelled  to  convey. 
Parol  Evidence  is  admissible  to  prove  that  a  purchase  was  made  with  the 

funds  of  the  principal,  although  the  conveyance  was  taken  in  the  name 

of  the  agent. 

Appeal.     The  opinion  states  the  case. 

By  Court,  Derbiony,  J.  The  plaintiff  and  appellant  complains 
that  the  appellee  retains  for  himself,  and  pretends  to  keep  pos- 
session of  a  tract  of  land,  which  lie  had  purchased  for  the 
appellant,  and  the  price  of  which  he  paid  with  the  appellant's 
money.  The  jury  found  the  facts  to  be  as  represented  by  the 
plaintiff;  and  judgment  having  nevertheless  been  rendered 
against  him.  he  appealed. 


Sept.  1819.]  Hall  v.  SPBioa.  507 

The  principles  in  matter  of  agency  are  generally  so  certain, 
and  the  duties  of  the  agent  so  well  understood,  that  we  do  not 
deem  it  necessary  to  enter  into  much  demonstration  on  so  plain 
a  subject.  Sic  vi  liberum  est  mandatum  non  8U8cipere,  ita  stoh 
ceptum  consummari  oppartet.  The  obligation  once  contracted 
must  be  complied  with.  If  the  proxy  who  bought  a  thing  for 
his  principal  caused  the  contract  of  sale  to  be  made  in  his  own 
name,  instead  of  the  name  of  his  constituent,  there  remains 
something  to  be  done  on  his  part  to  fulfill  his  obligation,  and 
that  is  to  transfer  the  purchase  to  the  person  for  whom  he 
bought.  To  pretend  that  by  causing  the  instrument  of  sale  to 
be  executed  in  his  name,  he  must  be  considered  as  the  owner, 
because  it  so  appears  on  the  face  of  the  instrument,  is  to  mis- 
tinderstand  the  rule  by  which  parol  evidence  is  made  inadmis- 
sible against  or  beyond  the  contents  of  a  written  act.  No  such 
thing  is  attempted  here  as  contradicting  the  contents  of  the  act; 
the  plaintiff  admits  the  whole  of  it,  but  he  says  that  no  such 
act  ought  to  have  been  executed  to  the  defendant  in  his  own 
name,  because  he  purchased  as  agent;  and  he  says  that  after 
having  caused  the  instrument  to  be  so  made,  he  is  bound  to 
transfer  the  property  to  his  principal. 

The  defendant  is  equally  mistaken  when  he  thinks  that  the 
plaintiff  can  demand  nothing  more  of  him  than  a  compensation 
in  damages.  Such  indemnity  is  due  by  the  agent  in  cases  of 
nonfeasance  or  misfeasance  through  neglect;  but  when  the  ob- 
ligation of  the  agent  has  been  fulfilled  in  part,  and  it  is  in  his 
power  to  fulfill  it  altogether,  the  principal  has  a  right  to  require 
the  contract  to  be  carried  into  effect  to  the  end. 

The  plaintiff,  in  the  course  of  the  trial  below,  had  prayed 
leave  to  discontinue,  and  entered  a  bill  of  exceptions  against 
the  refusal  of  the  judge  to  grant  his  request.  But  being  of 
opinion  that  he  must  succeed  as  the  case  now  stands,  we  deemed 
it  useless  to  investigate  that  question. 

It  is  adjudged  and  decreed  that  the  judgment  of  the  district 
<;oui*t  be  reversed;  and  this  court  proceeding  to  give  such  judg- 
ment as  ought  to  have  been  rendered  below,  do  order  and  decree 
that  the  plaintiff  and  appellant  do  recover  from  the  appellee  the 
tract  of  land  in  controversy,  and  that  the  appellee  do  transfer 
and  convey  the  same  to  him;  and  it  is  further  ordered  that  the 
appellee  do  pay  costs. 


See  Foote  v.  Colvin,  3  Am.  Dec.  478;  WtUlaee  v.  Dt^ffkH  7  Id.  660;  Jack' 
€an  V.  MarUf  8  Id.  906:  Whart<«  on  Agency,  aec  240. 
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Thi  RET  V.  Jenkins.  • 

[7  ICABXnr,  818.] 

Sals  of  Vessel  at  Sea — Coioxict  of  Laws.  —The  sale  of  a  veaael  then  at 
sea,  yalid  by  the  law  where  the  sale  was  made  and  where  the  vendor  and 
vendee  reside,  is  valid  here  although  the  law  of  this  state  oontroUing 
transfers  was  not  complied  with. 

Delivery  of  Possession  of  chattels  upon  a  sale  is  necessary  as  against  the 
creditors  of  the  vendor,  unless  the  property  at  the  time  of  the  transfer  \m 
abroad  and  incapable  of  delivery,  in  which  case  the  vendee  may  take 
possession  within  a  reasonable  time  after  the  property  comes  within  his 
reach. 

Appeal.  Plaintiffs  attached  the  undivided  one  half  of  the 
ship  Favorite.  P.  Havens  intervened  claiming  under  a  bill  of 
Bale  from  the  defendants.  The  intervenor's  bill  of  sale  was  dated 
June  17, 1819.  The  attachment  was  levied  July  14, 1819.  The 
defendants  being  then  insolvent,  executed  the  bill  of  sale  in 
payment  of  a  debt  due  from  them  to  the  intervenor. 

Livemiorey  for  plaintiffs.  The  assignment  was  made  by  ai)  in- 
solvent to  prefer  a  creditor,  and  has  not  been  perfected  by  deliv- 
ery. A  sale  without  a  delivery  does  not  transfer  title :  Dwm/ord  v. 
Brooks,  3  Mart.  222;  Norris  v.  Mamford^  4  Id.  20;  Bamsey  v. 
Stevenson,  5  Id.  23  [ante,  468];  Fi»k  v.  Chandler,  7  Id.  24. 

Morse,  for  the  intervenor.  There  is  a  difference  in  principle 
between  the  cases  cited  and  the  one  now  under  consideration. 
In  these  cases  the  property  was  in  Louisiana  at  the  time  of  the 
transfer.  The  contract  must  be  governed  by  the  law  where  it 
was  made.  A  debtor  has  the  right  to  prefer  a  creditor:  Wilkes 
V.  Ferris,  5  Johns.  335  [4  Am.  Dec.  364J;  Small  v.  Ovudley,  2  P. 
"Wnis.  427.  When  a  ship  atsea  is  sold  no  delivery  is  necessary: 
Atkinson  v.  Mating,  2  T.  R.  462;  Portland  Bank  v.  Stacey,  4 
Mass.  661  [3  Am.  Dec.  253]. 

By  Court,  Mabtin,  J,  This  case  differs  from  that  of  Norrts 
V.  Mamford,  in  a  very  material  point.  There,  the  cotton,  the 
subject  of  the  sale,  was  in  New  Orleans;  and  we  held  that  as  the 
sale  of  it,  if  made  in  this  city,  would  not  divest  the  vendor 
from  his  property,  with  regard  to  his  creditors,  it  could  not, 
though  made  in  New  York,  affect  the  rights  of  the  latter.  As 
to  them,  the  cotton  remained  the  property  of  the  vendor,  their 
debtor,  till  after  a  delivery  to  the  vendee.  A  contrary  decision 
would  have  given  effect  in  out  own  state  to  the  laws  of  another, 
to  the  injury  of  our  own  peoj  le.     If  A.  and  B.  be  partners  in 
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New  Orleans,  and  C.  purchases  from  A.  a  quantity  of  cotton  in 
the  warehouse  of  the  firm,  will  his  right  thereto,  if  he  take  in- 
stant possession  of  it,  be  affected  bj  a  sale  made  a  few  days 
before  bj  B.  in  Natchez  or  Mobile  ?  Will  not  C.  be  listened  to, 
in  his  own  state,  when  he  shows  that  by  the  lex  fori  that  loci 
aorUractus  that  of  the  domicile  of  his  vendors  and  his  own,  the 
sale  and  delivery  vested  the  property  ? 

In  the  present  case  the  ship,  the  subject  of  the  sale,  was  at 
«ea,  was  a  New  York  ship,  and  the  vendors  and  vendee  resi- 
dent in  New  York.  If,  therefore,  according  to  the  lex  hci  con- 
ircctuSy  that  of  the  domicile  of  both  parties,  the  sale  transfers 
the  property  without  a  delivery,  it  did  so  eo  instanti,  or  not  at 
all.  In  transferring  it,  it  did  not  work  any  injury  to  the  rights 
of  the  people  of  another  country,  it  did  not  transfer  the  prop- 
erty of  a  thing  within  the  jurisdiction  of  another  government. 
If  two  persons,  in  any  country,  choose  to  bargain  as  to  the 
property  which  one  of  them  has  in  a  chattel,  not  within  the 
jurisdiction  of  the  place,  they  cannot  expect  that  the  rights  of 
persons,  in  the  country  in  which  the  chattel  is,  will  there  be 
permitted  to  be  affected  by  their  contract.  But  if  the  chattel 
1>e  at  sea,  or  in  any  other  place,  if  any  there  be  in  which  the  law 
of  no  particular  country  prevails,  the  bargain  will  have  its  full 
effect  €0  instanii  as  to  the  whole  world;  and  the  circumstance 
of  the  chattel  being  afterwards  brought  into  a  country  accord- 
ing to  the  laws  of  which  the  sale  would  be  invalid,  would  not 
affect  it. 

The  laws  of  another  country,  even  of  a  sister  state,  are 
foreign  laws,  and  foreign  laws  ought  to  be  proven  as  facts. 
This  court  has  so  very  often  indulged  parties,  in  establishing 
any  particular  part  of  the  common  law  of  England  as  it  pre- 
vails, it  is  believed,  in  every  one  of  these  states  but  this,  by 
the  production  of  books  of  reports  and  elementary  works,  that 
it  would  work  great  injustice  if  we  rigidly  refused  to  listen  to 
the  counsel  in  this  respect,  because  the  part  of  the  common 
law  invoked  makes  no  part  of  the  statement  of  facts.  Neither 
of  the  counsel  require  it,  and  both  are  willing  we  should  pro- 
nounce on  the  evidence  of  that  law  which  they  have  presented. 

There  is  not  the  least  room  to  doubt  that  the  interest  of  the 
Tendors  in  the  ship  passed  to  the  vendee,  under  the  principles 
of  the  common  law  of  England,  as  they  are  understood  by  the 
supreme  court  of  the  state  of  Massachusetts,  and  the  circuit 
court  of  the  United  States  for  that  district.  In  a  case  perfectly 
«imilar  in  every  respect  to  that  under  our  consideration,  the  su- 
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preme  court  of  Massachusetts  determined  that  the  bona  fide 
conveyance  of  a  vessel  and  cargo,  by  deed,  to  secure  the  pay- 
ment of  money,  the  vessel  being  abroad  at  the  time  of  the  sale, 
is  valid  against  creditors;  provided  the  vendee  takes  possession 
of  her  without  delay,  upon  her  return;  and  there  is  no  differ- 
ence between  the  grand  bill  of  sale,  used  in  England  fur  the 
conveyance  of  vessels,  and  the  bills  of  sale  used  in  this  coun- 
try: Portland  Bank  y.Stacey  et  al,  4  Mass.  661  [3  Am.  Dec.  253 1. 
But  the  plaintiff's  counsel  contends  that  the  above  case  is  in 
direct  opposition  to  the  decisions  of  this  court.  Is  it  strange 
that  the  judgments  of  two  courts,  deciding  according  to  different 
systems  of  laws,  should  be  dissimilar  ? 

Further,  it  is  urged  that  the  decisions  of  the  supreme  court  of 
Massachusetts  are  evidence  of  the  laws  of  that  state,  but  not  of 
those  of  New  York.  It  is  admitted  that  the  common  law  of 
England  prevails  in  both  those  states. 

The  supreme  court  of  the  state  of  New  York  holds  that  a  reg- 
ular bill  of  sale  is  not  absolutely  necessary  to  transfer  the  prop- 
erty of  a  vessel,  that  it  passes  by  delivery  like  another  chattel: 
Wendover  et  cd,  v.  Hogehoon  et  al. ,  7  Johns.  308. 

Judge  Story,  in  Meeker  et  al.  v.  Wilson,  says  that,  by  the  com- 
mon law  of  England,  a  grant  or  assignment  of  goods  and  chat- 
tels is  valid  between  the  parties  without  actual  delivery,  and 
the  property  passes  immediately  upon  the  execution  of  the  deed, 
but,  as  to  creditors,  the  title  is  not  considered  as  perfect  unless 
possession  accompanies  the  deed:  1  Gallison,  323.  This  is  the 
principle  which  has  regulated  this  court  in  the  decisions  cited 
at  the  bar.  But  the  learned  judge  continues:  an  exception  to 
the  rule  is  where  the  possession  of  the  grantor  is  consistent 
with  the  deed,  or  where  the  property  conveyed  is,  at  the  time 
of  the  conveyance,  abroad  and  incapable  of  delivery.  In  the 
latter  case  the  title  is  complete,  provided  the  grantee  takes  pos- 
session in  a  reasonable  time  after  the  property  comes  within  his 
reach. 

The  laws  of  Louisiana  do  not,  it  is  true,  recognize  the  last 
exception.  Property  does  not  pass  here  by  contracts,  but  by 
delivei^  iraditionibua  non  pactis.  If  the  ship  had  been  within 
the  state  at  the  time  of  the  sale,  the  rule  in  Norria  v.  Mumford 
would  have  regulated  the  decision  of  this  court,  but  as  at  that 
time  she  was  not  within  the  state,  the  sale  ought  not  to  be 
tested  by  our  laws.  It  must  be  by  those  loci  contraciua  against 
which  those  of  no  other  country  ought  to  prevail. 

Further,  there  seems  to  be  great  weight  in  the  position  that 
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no  delivery  can  take  place  of  an  undivided  part  of  a  chattel » 
not  susceptible  of  division.  The  case  cannot  be  distinguished 
from  that  in  Massachusetts;  and  from  the  evidence  adduced  to 
US,  from  which  we  are  to  determine  what  is  the  rule  of  the  com- 
mon law  of  England,  we  conclude  that  the  district  court  did 
not  err  in  sustaining  the  claim. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judg* 
ment  of  the  district  court  be  affirmed,  with  costs. 


See  Hamaey  v.  Stevenson,  ante,  468,  and  note. 

Vessels  at  Sea. — In  the  year  1871,  the  New  York  ooart  of  appeali^  in  the 
case  of  Kellf/  v.  Crapo,  45  N.  Y.  86,  was  required  to  consider  the  effect  of 
an  assignment  resulting  from  proceedings  prosecuted  under  the  insolvent  lawa 
of  Massachusetts,  where  the  property  claimed  under  the  assignment  was  the 
•hip  Arctic,  a  vessel  belonging  to  the  insolvent,  a  resident  of  Massachusetts, 
but  which  was  on  the  high  seas  when  the  assignment  was  made,  and  was 
afterwards  attached  in  New  York  by  the  creditors  of  the  assignor.  The  court 
of  appeals  decided  that  a  title  acquired  under  foreign  bankruptcy  or  insolvent 
proceedings,  could  not  prevail  '*  against  the  rights  of  the  creditors  under  the 
laws  of  the  state  where  the  property  is  actually  situated,"  and  that  while 
the  owner  of  the  vessel  could  have  transferred  the  title  by  his  voluntary  act, 
yet  that  the  transfer  made  by  operation  of  the  insolvency  statutes  of  Massa- 
chusetts could  not  operate  over  property  which  was  beyond  the  jurisdiction 
of  that  state,  and  therefore  beyond  the  control  of  its  law&  From  this  de- 
cision a  writ  of  error  was  prosecuted  to  the  supreme  court  of  the  United 
States.  In  this  court  of  last  resort  the  principle  was  successfully  invoked 
that  a  vessel  on  the  high  seas  is  a  part  of  the  territory  of  that  sovereignty  to 
which  it  belongs,  and,  therefore,  that  the  vessel  in  this  case  was  in  contem- 
plation of  law  within  the  state  of  Massachusetts,  where  the  proceedings  in 
insolvency  were  prosecuted.  Mr.  Justice  Hunt,  speaking  for  the  court,  said: 
"  We  are  of  the  opinion,  for  the  purpose  we  are  considering,  that  the  ship 
Arctic  was  a  portion  of  the  territory  of  Massachusetts,  and  the  assignment 
by  the  insolvent  court  of  that  state  passed  the  title  to  her,  in  the  same  man- 
ner and  with  the  like  effect  as  if  she  had  been  physically  within  the  bounds 
of  that  state  when  the  assignment  was  executed. 

"The  rule  is  thus  laid  down  by  Mr.  Wheaton  in  his  treatise  on  international 
law:  'Both  the  public  and  private  vessels  of  every  nation  on  the  high  seas, 
and  out  of  the  territorial  limits  of  any  other  state,  are  subject  to  the  jurisdic- 
tion of  the  state  to  which  they  belong.  Vattel  says  that  the  domain  of  a  na- 
tion extends  to  all  its  just  possessions,  and  by  its  possessions  we  are  not  to 
understand  its  territory  only,  but  all  the  rights  it  enjoya  And  he  also  con- 
siders the  vessels  of  a  nation  on  the  high  seas  as  portions  of  its  territory. 
Grotius  holds  that  sovereignty  may  be  acquired  over  a  portion  of  the  sea. ' 
As  an  illustration  of  the  proposition  that  the  ship  is  a  portion  of  the  territory 
of  the  state,  the  author  proceeds:  'Every  state  has  an  incontestable  right  to 
the  service  of  all  its  members  in  the  national  defense,  but  it  can  give  effect 
to  this  right  only  by  lawful  means.  Its  right  to  reclaim  the  military  service 
of  its  citizens  can  be  exercised  only  within  its  own  territory,  or  in  some  place 
not  subject  to  the  jurisdiction  of  any  other  nation.  The  ocean  is  such  a  place, 
and  any  state  may  unquestionably  there  exercise,  on  board  its  own  vessels. 
Its  right  of  compelling  the  military  or  naval  services  of  its  subjects.' 
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"Chancellor  Kent,  in  his  Commentaries,  says:  'The  high  seas  are  free  and 
open  to  all  4;he  world,  and  the  laws  of  eveiy  state  or  nation  hare  there  a  foil 
and  perfect  operation  upon  the  persons  and  property  of  the  citizens  or  sub- 
jects of  such  a  state  or  nation.  Ko  nation  has  any  right  or  jurxadictiofn  at 
sea,  except  it  be  over  the  persons  of  its  subjects,  in  its  own  public  and  pri- 
vate vessels;  and  so  far  territorial  jurisdiction  may  be  conceded  as  proaorvcd, 
for  the  vessels  of  a  nation  are  in  many  respects  considered  as  portions  of  its 
territory,  and  persons  on  board  are  protected  and  governed  by  the  laws  of 
the  country  to  which  the  vessel  belongs.' 

"Wharton  says:  'A  ship  in  the  open  sea  is  regarded  by  the  law  of  TiatifflM 
•as  a  part  of  the  territory  whose  flag  such  ship  carries.  By  this,'  he  says, 
*  may  be  explained  several  cases  quoted  as  establishing  the  lex  domkUa^ 
though  they  are  only  sustainable  on  the  ground  that  the  ship  at  sea  is  part 
of  the  territory  whose  flag  she  bears.  *  *  *  In  respect  to  principle, 
ships  ajb  sea  and  the  property  in  them  must  be  viewed  as  part  of  the  country 
to  which  they  belong.* 

"The  modem  German  law  is  to  the  same  point.  Bluntschil,  in  his  Modeme 
Volkerrectf  says:  '  Ships  are  to  be  regarded  as  floating  sections  of  the  land 
to  which  they  nationally  belong,  and  whose  flag  they  are  entitled  to  cany.' 
Bischofi  in  his  Grtindrias  des  ponitiven  irUernationalen  SeeredUSf  says:  '  Evuy 
state  is  free  on  the  seas,  so  that  its  ships  are  to  be  regarded  as  floating  sec* 
tions  of  its  country,  terriloria  dauaa;  la  coniintuUion  on  la  prorog€Uion  du 
territoire,  and  those  on  board  such  ships  in  foreign  waters  are  under  their 
laws  and  protection.  This  even  applies  to  children  bom  to  subjects  on  such 
ehips.' 

"Wildmon,  in  his  treatise  on  International  Law,  says:  'Provinoes  and 
colonies,  however  distant,  form  a  part  of  the  territory  of  the  parent  state. 
So  of  the  ships  on  the  high  seas.  The  rights  of  sovereignty  extend  to  all 
persons  and  things  not  privileged,  that  are  within  the  territocy:'  Crapo  v. 
Kelly,  16  WalL  624. 


Dunn  v.  Vail. 

[7  Mabtxh,  416.] 

Federal  Officers  may  be  sued  in  the  state  courts  for  trespasses  oonunitied 
by  them  under  process  issued  out  of  a  court  of  the  United  States. 

The  action  was  against  the  defendant  to  recover  damages  for 
a  wrongfully  taking  a  slave  belonging  to  the  wife  of  the  plaint- 
iff, Dunn;  and  also  to  obtain  an  injunction  to  prevent  the  sale 
of  the  slave.  Defendant  answered  that  he  was  a  marshal  of  the 
United  States,  and  took  the  slave  under  an  execution  against 
Dunn,  the  husband;  and  he  denied  the  jurisdiction  of  the  state 
court  over  him.  The  plea  to  the  jurisdiction  was  sustained, 
there  being  no  trial  on  the  merits.     Plaintiffs  appealed. 

Tamer,  for  plaintiffs:  The  levy  upon  property  which  does 
belong  to  defendant  was  not  authorized  by  the  writ,  and  is  a 
trespass:  Prevosi  v.  Hennen,  5  Mart.  221;  4  Bac.  Abir.  469;  Sel« 
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Ion's  Prac.  556;  Meunier  v.  Duperron,  3  Mart.  285.    The  courts 
•of  the  United  States  have  no  jurisdiction  over  this  case. 

Dick,  for  the  defendant.  The  state  cannot  interfere  with  the 
execution  of  process  from  the  federal  courts.  Conflicts  of  juris- 
diction must  be  avoided:  Diggs  v.  Keith,  4  Cranch,  179. 

By  Court,  Mabtin,  J.  It  is  clear  that  the  plaintiffs  had  a 
1-ight  to  sue  for  the  alleged  trespass,  and  that  neither  the  de- 
fendant's commission  as  deputy  marshal,  nor  the  writ  of  fieri 
facias  alluded  to,  can  afford  him  any  protection  if  the  facts  set 
forth  in  the  petition  be  true. 

We  do  not  mean  to  say  that  the  injunction  obtained  inr  this 
cause  can  be  so  enforced  as  to  prevent  or  delay  the  execution 
of  the  process  of  the  court  of  the  United  States;  but  if,  under 
^olor  of  it,  the  defendant  has  committed  a  trespass  on  the 
property  of  a  citizen  of  his  state,  he  is,  in  the  opinion  of  this 
court  (Derbigny,  J.,  dissenting),  suable  in  her  courts,  for  he  is 
rot  suable  in  those  of  the  United  States. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg- 
ment of  the  district  court  be  annulled,  avoided,  and  reversed, 
and  this  court  proceeding  to  give  such  a  judgment  as,  in  its 
opinion,  ought  to  have  been  given  in  the  district  court,  it  is 
ordered,  adjudged,  and  decreed  that  the  plea  in  abatement  be 
overruled  and  set  aside,  and  the  cause  remanded  with  direc- 
tions to  the  district  judge  to  proceed  to  the  trial  of  it  on  the 
merits,  and  it  is  ordered  that  the  defendant  and  appellee  pay 
the  costs  of  this  appeal. 


Actions  nr  State  Courts  Against  Officers  of  the  United  States. — 
It  will  be  observed  that  the  court,  in  this  case,  does  not  assume  any  authority 
to  control  a  United  States  marshal  in  the  execution  of  process.  The  theory 
of  the  plaintiff's  case  was,  that  the  defendant,  thou);;h  an  officer  of  the  United 
States,  charged  with  the  execution  of  a  writ  from  one  of  its  courts,  had  pro- 
ceeded to  do  an  act  not  justified  by  his  official  position,  nor  within  the  com- 
mand of  his  writ,  if  this  theory  were  borne  out  by  the  facts,  then  the 
defendant  was  as  clearly  a  trespasser  as  if  he  had  seized  the  property  in  his 
2)rivate  capacity,  without  any  "^KTit.  He  was  therefore  suable  in  the  same 
manner,  and  in  the  same  courts  as  a  private  person.  Having  acted  outside 
of  his  writ,  it  could  not  protect  him  from  an  action  brought  against  him  in 
the  state  court:  Edwards  v.  NickoUony  13  La.  582;  BaudWa  Syndics  v.  Nick' 
oU<oft,  2  Id.  220;  Crawford  v.  Watterson,  5  Fla.  472;  Jlirsch  v.  Randy  39CaL 
315.  In  some  cases,  ofBcors  of  the  United  States,  when  sued  in  the  state 
courts,  have  the  right  of  removal  to  the  national  courts:  Dillon's  Kemoval  of 
Causes,  p.  6;  but  even  in  those  cases,  the  jurisdiction  of  the  state  court  con- 
tinues until  the  application  for  removal  is  properly  made:   Hirsch  v.  Band^ 

^9  Cal.  315. 
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DURNFORD    V.  PATTrnSON. 
[TMABnir,40O.] 

Dayb  or  Oraoe  are  not  allowed  on  a  note  payable  "  on  the  first  day  of  Hay 

next,.;£3^." 
Kbolbct  07  A  Bank,  in  not  demanding  payment  of  a  note^  to  as  to  charge 

the  indoraer,  makes  it  responsible  to  the  payee. 

Appeal.     The  opinion  states  the  case. 

By  Court,  Derbignt,  J.  On  the  first  day  of  April,  1819, 
James  Patterson  made  his  promissory  note  to  the  order  of  the 
defendants,  payable  on  the  first  day  of  May  following.  The 
expressions  are  '*  on  the  first  day  of  May  nent,  fixed,  I  promise 
to  pay  Patterson  &  Philpot,  or  order,''  etc.  The  plaintiff  hav- 
ing put  this  note  in  the  Louisiana  bank  for  collection,  the  bank 
caused  a  demand  to  be  made  of  the  maker  at  the  expiration  of 
the  three  days  of  grace,  to  wit,  on  the  fourth  of  May,  and  on 
that  day  had  it  protested  for  non-payment.  The  plaintiff  now 
sues  the  indorsers;  and  in  case  it  should  be  decreed  that  they 
are  exonerated,  he  calls  upon  the  Louisiana  bank  as  answerable 
for  the  amount  on  account  of  neglect. 

The  question  between  the  plaintiff  and  the  indorserB  is, 
whether  a  promissory  note,  payable  on  a  certain  day,  fixed, 
must  be  paid  on  that  day  exdusiye  of  the  days  of  grace.  If  it 
should  be  so  adjudged,  the  inquiry  which  will  arise  between 
the  plaintiff  and  the  Louisiana  bank  will  be,  whether,  as 
agents,  they  have  incurred  any  responsibility  on  this  occasion  ? 

It  appears  that  this  mode  of  making  notes  payable  on  a  cer- 
tain day,  with  the  addition  of  the  word  fixed,  is  not  usual  in 
the  United  States,  for  no  case  has  been  found  where  any  such 
thing  is  mentioned.  We  should,  therefore,  look  in  vain  in  the 
law  merchant,  as  it  prevails  generally  through  the  Union,  for 
any  rule  on  the  subject.  This  is  an  usage  peculiar  to  our  own 
state,  and  whatever  be  the  rules  by  which  it  must  be  tested, 
they  must  be  found  at  home. 

By  recurring  to  the  authors  who  have  written  on  the  lawa 
which  formerly  governed  this  country,  we  find  that  this  manner 
of  making  promissory  notes  was  well  known  to  them.  Febrero, 
de  contrs.  ch.  15,  sec.  15,  no.  11,  after  mentioning  the  different 
bills  of  exchange  which  are  entitled  to  the  delay  of  the  days  of 
grace,  makes  this  remarkable  observation :  Fero  si  la  letra  dice, 
h  tantoa  dias  prefixes,  6  a  tanloa  diets  sin  mas  termino,  no  hay  cor* 
tesia,  y  aai  debe  pagarse  en  el  de  su  vencimienio.  But  if  the  bill 
says  at  so  many  d&js  fixed,  or  at  so  many  days  without  further 
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tenn,  there  are  then  no  days  of  grace,  and  the  bill  must  bo 
paid  on  the  day  it  becomes  due.  Sucb  an  authority  on  a  point 
on  which  the  law  merchant  of  the  United  States  is  silent  ought 
to  be  conclusive.  But  the  defendants  oppose  to  it  the  opinioH 
of  a  foreign  jurist,  who  thinks  that  the  word  Jixed  added  to  the 
time  of  payment  of  a  bill  or  note,  has  no  meaning*  and  ought 
to  be  considered  as  a  surplusage;  and  as  in  commercial  matters 
Spanish  laws  and  Spanish  usages  cannot,  as  we  have  alrea<1y 
said,  be  deemed  absolutely  binding,  it  is  not  improper  to  ex- 
amine and  compare  both  these  contrary  opinions,  and  see  which 
is  more  consonant  with  justice.  Jousse,  in  his  comment  on  the 
French  ordinance  of  1G73,  declares  it  to  be  his  sentiment  that 
in  a  note  payable  on  such  a  day,  the  insertion  of  the  word^ed 
adds  nothing  to  the  sense;  and  does  not  x^revent  the  allowance 
of  the  days  of  grace;  but  he  acknowledges  that  if  the  note  was 
made  payable  on  such  a  day,  exclusive  of  the  days  of  grace,  it 
would  be  payable  on  that  day  absolutely. 

It  must  be  confessed,  that  in  this  latter  case,  there  would  be 
but  little  room  for  interpretation,  and  he  would  be  obstinate 
indeed  who  would  insist  on  the  days  of  grace,  after  such  a 
stipulation.  But,  although  the  word  fixed  is  not  quite  so  ex- 
pressive, is  it  true  that  it  has  no  meaning  ?  Among  the  defini- 
tions of  the  verb  to  fix,  one  is  to  direct  without  variation, 
another  to  establish  invariably;  take  either;  the  idea  of  in- 
variability is  attached  to  both.  The  word  is  used  evidently 
with  a  view  to  make  the  payment  on  that  day  more  certain  than 
it  otherwise  would  be.  It  is  a  general  rule,  for  the  interpreta- 
tion of  contracts,  to  endeavor  to  give  all  the  words  some  luean- 
ing,  and  to  reject  only  those  which  can  have  no  meaning  at  all. 
Another  rule  to  ascertain  the  sense  of  a  doubtful  word  is  to 
examine  with  what  intention  the  parties  may  Lave  inserted  it. 
In  conveniion'Ums,  conlrahentium  volunlatem  potius  quam  verba 
speclari  placuiL  Can  it  be  supposed  that  the  parties  in  this  case 
introduced  this  expression  in  the  note  without  any  intervention, 
and  for  no  purpose;  an  expression  never  used  in  the  common 
manner  of  making  notes,  and  which,  under  the  former  laws  and 
usages  of  this  country  had  the  e£fect,  as  Febrero  informs  us,  to 
prevent  any  allowance  of  the  days  of  grace  ?  It  cannot  be  be- 
lieved. We  therefore  think  that  the  word  fixed  was  introduced 
here  with  the  intention  of  making  the  note  payable  on  the  iirst 
of  May,  absolutely  and  invariably;  that  a  demand  of  payment 
ought  to  have  taken  place  on  that  day;  and  that,  for  waLt  of 
Buch  a  demand,  the  indorsers  are,  according  to  the  laws  of  cv>m< 
merce,  exonerated. 
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The  question  now  to  be  decided  between  the  Louisiana  bank 
and  the  plainti£f,  is  whether  the  bank  has  incurred  any  re* 
sponsibilitj  as  agent  from  neglect  or  unskillfulness  in  the  man- 
agement of  this  business?  The  principles  in  the  matter  of 
agency  are  generally  well  understood.  If  he  who  undertakes 
the  business  of  another  is  capable  of  managing  it,  and  neglects 
to  do  BO  with  due  care,  he  is  answerable.  If  he  is  not  capable, 
he  is  still  answerable,  for  he  ought  not  to  have  engaged  to  do 
that  which  he  could  not  perform;  a  procurcUore  dclum  ei  omnem 
culpam,  non  eiiam  improviaum  casum  proesiandum  esse,  juris 
auctorUcUe  manifeste  declaratur:  0.  L.  13,  mand.  In  this  in- 
stance, the  bank  either  knew,  as  the  defendants  offered  to 
prove,  that  such  a  note  was  payable  exclusive  of  the  days  of 
grace,  and  not  demanding  payment  on  that  day  was  a  neglect; 
or  they  were  ignorant  of  it,  and  then  they  undertook  to  per- 
form a  thing  for  the  execution  of  which  they  had  not  sufficient 
information.  In  either  case  they  have  incurred  responsibility. 
The  observations  made  by  their  counsel  as  to  the  nature  of  their 
agency,  which  was  gratuitous,  are  of  no  force.  The  principles 
above  laid  down  govern  as  well  in  cases  of  gratuitous  agencies, 
as  in  others.  The  truth  is,  that  they  are  derived  from  the 
Roman  law,  to  which  no  such  thing  was  known  as  agency  for  a 
salary. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judg- 
ment of  the  district  court  be  reversed,  and  proceeding  to  give 
such  judgment  as  we  think  ought  to  have  been  rendered  below, 
we  do  further  adjudge  and  decree  that  judgment  be  entered  for 
the  defendants,  Patterson  &  Philpot,  and  that  the  plaintiff  do 
recover  against  the  Louisiana  bank  the  amount  of  the  note  here 
sued  for,  to  wit,  nine  hundred  and  sixty-four  dollars  and  ninety- 
three  cents,  with  costs. 


Bank,  Ijabiutt  of,  as  a  Collection  Agent.— The  judgment  of  the  oooit 
in  holding  the  bank  responsible  for  any  injury  resulting  to  the  holder  of  ths 
note  from  its  failure  to  make  a  proper  demand  for  payment  is  well  sustained 
by  the  autboritieB:  Daniel  on  Neg.  Insts.  seo.  327. 


Orleans  Navigation  Co.  v.  Sohr,  Amsua« 

[7  MABTiir,  680.J 

8uiT3  Aoainbt  the  United  States  cannot  be  sustained  in  the  courts  of  tfais 

Btate. 
Vessels  of  the  United  States  can  not  be  seized  to  compel  the  payment  of  toIL 
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Appeal  from  the  district  court.     The  opinion  states  the  case. 
EUery^  for  the  plaintiffs. 
Bipley,  conira. 

m 

By  Oourt,  Mabtin,  J.  The  plaintifb  have  seized,  and  pray 
for  the  sale  of,  a  vessel  of  the  United  States,  to  obtain  payment 
of  three  hundred  and  odd  dollars,  which  they  claim  for  toll, 
which  accrued  on  her  passage  up  and  down  the  canal  Caron- 
delet.  The  attorney  of  the  United  States  claims  a  restoration 
of  her  on  this,  among  other  grounds,  that  the  United  States  are 
not  suable  in  personam  nor  in  rem.  The  court  of  the  first  dis- 
trict has  given  judgment  for  the  plaintiffs,  and  the  United  States 
have  appealed. 

That  the  plaintiffs  have. a  right  to  a  compensation,  if  the 
United  States  have  made  use  of  a  canal  dug  and  kept  in  repair, 
at  the  exclusive  expense  of  the  former,  can,  perhaps,  no  more 
be  doubted  than  that  the  sailors  employed  in  the  vessel  are  en- 
titled to  a  compensation  for  their  services.  If  she  was  the 
property  of  any  other  person,  natural  or  politic,  but  the  sover- 
eign, the  Amelia  could  be  seized  and  sold,  or  her  owner  sued, 
for  the  payment  of  the  claims  of  her  sailors  or  those  of  the 
company  through  whose  canal  she  has  passed.  Yet  the  sailors 
of  a  vessel  of  the  United  States  cannot  obtain  their  wages  by  a 
suit  in  personam  or  in  rem,  in  the  ordinary  courts  of  justice. 
The  reason  is,  that  these  tribunals  are  established  to  coerce 
private  persons,  whether  citizens  or  aliens,  but  not  to  decide  on 
demands  against  the  sovereign,  who  has  appointed  other  officers 
to  adjust  and  discharge  claims  against  him.  If,  therefore,  the 
plaintiffs  have  any  demand  against  the  United  States,  they  mis- 
took their  remedy. 

After  the  seizure,  the  officers  of  the  United  States  might  come 
into  court  to  demand  the  restoration  of  public  property  illegally 
seized,  without  thereby  giving  jurisdiction  of  the  claim  against 
the  United  States.  This  view  of  the  subject  renders  an  examina- 
tion of  the  other  points  useless. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judg* 
ment  of  the  district  court  be  annulled,  avoided  and  reversed, 
and  that  the  schooner  Amelia  be  restored  to  the  officers  of  the 
United  States,  and  that  the  plaintiffs  pay  costs  in  both  courts. 


Surrs  AGAINST  THE  SovERDON. — **The  king  cannot  be  made  defendant  in 
an  action.  Redress  must  be  sought  for,  if  it  is  obtainable  at  all,  by  a  peti- 
tion of  right:"  Dicey  on  Parties,  p.  6.     "It  is  a  familiar  doctrine  of  the 
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eonimon  law  that  the  sovereign  cannot  be  sued  in  his  own  courts  without  hii 
consent.  Tlie  doctrine  rests  upon  reasons  of  public  policy — ^the  inconveni- 
ence and  danger  which  would  follow  from  any  different  rule.  It  is  obvious 
that  the  public  service  would  be  hindered,  and  the  public  safety  endangered, 
if  the  supreme  authority  could  be  subjected  to  suit  at  the  instance  of  every 
citizen,  and'consequently  controlled  in  the  use  and  disposition  of  the  means 
required  for  the  proper  administration  of  the  government.  The  exemption 
from  direct  suit  is,  therefore,  without  exception^  This  doctrine  of  the  com- 
mon law  is  equally  applicable  to  the  supreme  authority  of  the  nation,  the 
Uuited  States.  Hiey  cannot  be  subjected  to  legal  proceedings  at  law  or  in 
equity  without  their  consent;  and  whoever  institutes  such  proceedings  must 
bring  his  case  within  the  authority  of  some  act  of  congress.  The  same  ex- 
emption from  judicial  process  extends  to  the  property  of  the  United  States, 
and  for  the  same  reasons.  There  is  no  distinction  between  suits  against  the 
government  directly  and  suits  against  its  property:*'  The  Siren,  7  WalL  153; 
United  States  v.  Clark,  8  Pet.  443;  UnUed  States  v.  Ringgold,  Id.  15a  While 
the  government  cannot  be  sued  without  its  consent,  yet  it  is  liable  for  injuries 
done  by  it,  its  servants  and  property  to  the  property  of  private  persons. 
The  remedy  for  the  enforcement  of  this  liability  must  be  punded  in  such 
manner  as  the  sovereign  power  is  willing  to  provide.  Where,  however,  the 
United  States  institutes  an  action  it  is  held  by  the  supreme  court  that  *'they 
waive  their  exemption  so  far  as  to  allow  a  presentation  by  the  defendant  of 
setoffs  legal  and  equitable,  to  the  extent  of  the  demand  made  or  property 
claimed;  and  when  they  proceed  in  rem,  they  open  to  consideration  all  claims 
and  equities  in  regard  to  the  property  libeled.  They  then  stand  in  such 
proceedings  with  reference  to  the  rights  of  defendants  or  claimants,  precisely 
as  private  suitors,  except  that  they  are  exempt  from  costs  and  from  affirma- 
tive relief  against  them  beyond  the  demand  or  property  in  controversy:** 
Tlie  Siren,  7  Wall.  154;  United  States  v.  Maedaiuel,  7  Pet.  16;  United  States 
r.  Ringgold,  8  Pet.  150.  Each  of  the  states  is  a  sovereign  power  in  the  sense 
and  to  the  extent  that  it  cannot  be  sued  except  in  those  cases  in  which  it  has 
consented  to  waive  this  attribute  of  sovereignty.  The  preponderance  of  au- 
thority in  the  state  courts  seems  to  be  in  favor  of  the  doctrine  that  set-ofis 
are  not  admissible  in  actions  by  the  state,  and  that  the  privilege  of  sover- 
eignty is  not  waived  by  bringing  the  action:  Commonwealth  v.  MaUock,  4 
Ball.  303;  Staie  v.  Leckie,  14  La.  An.  636;  Treasurer  v.  Clearie,  3  Rich.  (S-C) 
372;  Borden  v.  Houston,  2  Tex.  51H;  Bates  v.  Republic,  Id.  616;  Chevalier  v. 
Jtaie,  10  Id.  315;  Commonwealth  v.  Rodes,  5  T.  B.  Mon.  318;  State  v.  BaUi- 
more  etc.  R.  R.  Co.,  34  Md.  344.  See  also  New  Orleans  v.  Finnerty,  27  Lil 
An.  68,  and  note  to  Gregg  v.  James,  ante,  153.  The  right  to  sue  a  state  in 
its  own  courts  clearly  cannot  be  maintained  except  where  granted  by  the  act 
uf  its  own  legislature.  But  by  the  constitution  of  the  United  States  each 
btate  has  submitted  itself  to  a  limited  extent  to  the  jurisdiction  of  the  na- 
tional courts.  Section  2  of  article  III.  of  that  constitution  extends  the 
judicial  power  of  the  United  States  "to  controversies  between  two  or  mora 
states,  between  a  state  and  citizens  of  another  state,  between  citizens  of  dif- 
ferent states,  between  citizens  of  the  same  state  claiming  lands  under  grsnts 
of  different  states  and  between  a  state,  or  the  citizens  thereof  and  fore^ 
states,  citizens  or  subjects.**  The  second  subdivision  of  the  same  section  de- 
clares that  in  all  cases  "in  which  a  state  shall  be  a  party,  the  supreme  oouzt 
shall  have  original  juriBdiction.*'  The  operation  of  this  section  has  been  re- 
stricted by  an  amendment  now  constituting  article  XL  of  the  constitution, 
Rnd  wliich  prohibits  tho  exorcise  of  the  judicial  power  of  the  United  States 
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tn  '*any  suit  in  law  or  equity,  oommenoed  or  prosoouted  against  one  of  the 
United  States  by  dtizena  of  another  states  or  by  citizens  or  subjeets  of  any 
foreign  state." 


Sides  v.  McCullough. 

[7  Mabxim,  6M.] 

Fraud,  who  mat  Uboe. — A  deed  made  to  defraud  a  third  person  is  valid 
between  the  parties,  and  cannot  be  assailed  by  one  who  was  not  injured 
by  it»  and  who  has  not  succeeded  to  the  rights  of  any  person  who  was  to 
injured. 

Appeal.    The  opinion  states  the  case. 
Turner ,  for  the  plaintiff. 
Maybin,  contra. 

By  Court,  Mathews,  J.  This  is  a  petitozy  action  commenced 
to  recover  a  tract  of  land  described  in  the  petition;  both  parties 
claim  under  James  Jackson,  and  the  locus  in  quo  is  not  disputed. 
The  plaintiff  and  appellant  obtained  a  verdict  and  judgment, 
and  the  defendant  appealed. 

There  is  an  agreement  of  counsel  that  the  record  contains  all 
the  evidence  given  in  the  district  court,  and  in  it  is  found  a  bill 
of  exceptions  taken  to  the  opinion  of  the  judge  in  rejecting  cer- 
tain documents  and  witnesses  offered  by  the  defendant  to  prove 
fraud  in  one  of  the  plaintiff's  title  papers.  The  evidence  thus 
offered  and  rejected  is  an  affidavit  of  the  grantee  of  the  land, 
and  the  testimony  of  a  witness  establishing  that  no  considerao 
tion  was  paid  by  D.  Jackson,  under  whom  the  plaintiff  immedi- 
ately claims,  as  expressed  in  the  deed  of  sale  executed  to  him 
by  James  Jackson,  his  father,  and  that  the  sale  was  made  to 
defraud  one  of  his  sons  from  part  of  his  property. 

Without  inquiry  into  the  competency  of  a  vendor  in  any  case, 
as  a  vendor,  to  defeat  his  own  act  of  sale,  it  is  sufficient,  in  the 
present,  to  observe  that  the  district  court  was  correct  in  reject- 
ing the  affidavit  of  Jackson,  sen.,  on  the  ground  of  its  being  ex 
parte  evidence. 

Neither  do  we  believe  that  the  court  erred  in  the  rejection  of 
the  witness.  It  is  agreed,  that  on  suggestion  of  fraud,  tesCimo- 
nial  proof  may  be  received  against  an  instrument;  but  this  can 
only  be  regularly  done  in  cases  in  which  one  of  the  parties  to  a 
suit  may  be  subject  to  injury  by  such  fraud,  in  rights  and  claims 
which  existed  at  the  time  of  its  perpetration.    In  the  case  now 
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under  oonsideration,  the  defendant  claims  no  right  deriyed 
from  the  person  who  was  intended  to  be  injured  by  the  alleged 
fraud  and  falsehood  in  the  deed  and  sale  from  Jackson  to  his 
son.  As  to  him,  everything  is  fair  in  his  second  purchase  from 
the  grantor,  with  legal  notice;  the  first  act  of  sale  having  been 
recorded  in  the  office  of  the  parish  judge  nearly  two  years  pre- 
vious to  his  purchase;  and  he  does  not  in  any  manner  represent 
the  person  against  whom  the  alleged  fraud  is  supposed  to  have 
been  intended. 

During  the  hearing  in  this  court  an  objection  was  made  to 
the  admissibility  of  the  deed  from  J.  Jackson  to  D.  Jackson  as 
being  an  act  sous  seing  prive^  and  not  authenticated  by  testi- 
mony; a  copy  of  the  deed  comes  up  with  the  record  as  a  part  of 
the  evidence  received  in  the  court  a  quo^  and  we  must  presume 
it  to  have  been  correctly  admitted,  as  no  bill  of  exception  sug- 
gests the  contrary. 

On  examination  of  the  whole  case,  as  it  is  presented  to  us,  we 
are  of  an  opinion  that  the  plaintiff  ought  to  have  judgment; 
and  having  obtained  it  in  the  district  court  we  would  have  no 
hesitation  in  affirming  it,  if  it  had  contained  the  reasons  on 
which  it  is  grounded,  as  the  constitution  and  law  require. 

li  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judg- 
ment of  the  district  court  be  annulled,  avoided  and  reversed; 
and  proceeding  to  give  such  a  judgment  as,  in  our  opinion,  in  the 
district  court  ought  to  have  been  given,  it  is  further  ordered, 
adjudged  and  decreed  that  the  plaintiff  and  appellee  do  recover 
from  the  defendant  and  appellant,  for  the  reasons  above  stated, 
one  hundred  acres  of  land  claimed  in  the  petition  with  costs, 
and  that  the  plaintiff  and  appellee  pay  costs  in  this  court. 
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Gerault  v.  Anderson. 

[WAX.KZB,  90.] 

JviKiifEiiT  AGAINST  A  Degxdknt. — ^A  judgment  entered  against  a  defendant 

after  his  death  is  void. 
JuDQMENT  Emtbrxd  IN  Anothsr  State. — An  action  on  a  judgment  entered 

in  another  state  may  be  defeated  by  showing  that  the  court  where  the 

judgment  was  given  lost  jurisdiction  by  the  death  of  the  defendant  pen' 

dtnUlUe, 

Wbtt  of  error.     The  opinion  Btates  the  case. 

By  Coubt.  This  is  a  writ  of  error  brought  to  reverse  the 
judgment  of  the  Adams  superior  court.  It  appears  that  the  de- 
fendant, Anderson,  brought  his  action  on  a  decree  of  the 
superior  court  in  chancery,  against  the  plaintiff  in  error  as  ad- 
ministratrix of  John  Gerault.  Anderson,  in  the  state  of  Ken- 
tucky, instituted  against  Gerault,  in  his  life-time,  a  suit  in 
chancery  in  the  Livingston  superior  court,  to  compel  a  convey- 
ance of  a  tract  of  five  hundred  acres  of  land  sold  by  Gerault, 
agent,  to  said  Anderson.  That  Gerault  afterv^ards  sold  the 
same  to  Eirkman;  that  during  the  life-time  of  Gerault  the  court 
of  appeals  decreed  that  Gerault  should  pay  to  Anderson  the 
value  of  the  land,  to  be  ascertained  and  assessed  by  the  court 
below;  that  after  the  interlocutory  decree,  and  before  the  court 
below  had  carried  it  into  effect  by  assessing  the  damages,  Gerault 
died.  That  the  court  below,  it  is  presumed  without  the  knowl- 
edge of  the  death  of  Gerault,  executed  the  interlocutory  decree 
by  assessing  the  damages,  and  passed  the  final  decree  against 
Gerault,  who  at  that  time  had  been  dead  several  months.  The 
plaintiff  in  error  to  the  action  below  pleaded  in  abatement  that 
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before  the  execution  of  the  interlocutory  decree  bj  the  superior 
'Court  of  Livingston  county,  Kentucky,  the  intestate  departed 
this  life,  and  prayed  judgment,  to  which  plea  the  plaintiff,  An- 
derson, demurred,  and  there  was  a  joinder  in  demurrer;  the 
court  sustained  the  demurrer,  and  a  respondeat  ouster  was 
awarded,  and  the  plea  of  nul  iiel  record  was  pleaded,  and  judg- 
ment for  plaintiff.  Upon  this  judgment  the  present  writ  of 
«rror  is  founded. 

Two  errors  are  assigned:  1.  That  the  plea  in  abatement  was 
8ufiS.cient  in  law  to  abate  the  action  below;  2.  That  the  plea  in 
bar  was  sufficient  to  have  barred  the  plaintiff's  action,  and  the 
general  error;  that  judgment  below  ought  to  have  been  given 
for  defendant,  instead  of  the  plaintiff.     The  defendant  below 
relies  on  the  single  point,  the  conclusiveness  of  the  decree 
upon  which  the  judgment  is  founded.     I  confess  this  case  in- 
volves principles  of  great  consequence,  and  is  attended  with 
much  difficulty.     The  opinion  of  the  court  must  be  formed 
jBore  upon  general  principles  of  law  than  the  authority  of  ad- 
judged cases.     It  is  with  great  diffidence  the  court  proceeds 
upon  unexplored  ground,  but  their  duty  compels  them  to  ad- 
vance, confiding  in  the  conscious  rectitude  of  their  intentions. 
The  principal    error  relied    on  by  the  plaintiff   is  the   first 
assigned.     It  is  contended  that  the  plaintiff  is  no  party  to  the 
decree  in  Kentucky;  that  she  could  not,  in  her  capacity  of  ad- 
ministratrix, sustain  a  bill  of  review  to  reverse  the  decree,  and 
that  being  no  party,  she  is  entitled,  under  the  rules  of  law,  to 
avail  herself  of  it  by  plea;  and  secondly,  that  at  the  time  of 
assessing  the  damages  under  the  interlocutory  decree,  and  at 
the  final  decree,  the  court  of  Kentucky  ceased  to  have  juris- 
diction over  the  person  of  her  intestate.     That  the  plaintiff,  in 
her  capacity  of  administratrix,  could  not  maintain  a  writ  of 
error  is  established  by  the  decisions  of  the  federal  courts,  the 
courts  of  Massachusetts,  and  by  the  old  supreme  court.     The 
decision  of  Connecticut  is  different,  as  reported  by  Kirby:  1. 
That  a  stranger  to  a  judgment  may  avail  himself  of  every  ob- 
jection by  plea  is  equally  clear:  2  Mod.  808;  Cro.  Eliz.  199;  Dong. 
27,  58,  76,  125;  2  Bac.  Ab.  189,  note;  2.  That  the  death  of  a 
-  party,  between  interlocutory  and  final  judgment,  was  error  at 
common  law,  and  the  law  was  changed  by  the  statute  of  8  and 
9  William  III.,  ch.  2,  sec.  6;  and  the  death  of  the  party,  be- 
tween verdict  and  judgment,  was  also  error  at  common  law, 
under  the  statute  of  17  Charles  11.,  ch.  8;  that  the  death  of 
Gerault  abated  the  suit  according  to  the  rules  of  practice  in 
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chancery,  and  that  a  revivor  ought  to  have  been  had  against 
Ilia  representatives,  there  can  be  no  doabt.  But  waiving  tliese 
points,  the  court  will  rest  their  decision  upon  the  question, 
whether  the  court  of  Kentucky,  after  the  death  of  Gerault, 
had  jurisdiction  over  the  case,  so  as  to  enable  it  to  pass  a  de- 
cree to  bind  his  representatives,  who  were  no  parties  to  it,  and 
not  citizens  of  Kentucky.  This  involves  the  much  litigated 
-question  as  to  the  conclusiveness  of  judgments  under  the  con- 
stitution of  the  United  States,  and  the  act  of  congress.  This 
court  not  having  given  an  opinion,  to  my  knowledge,  upon  this 
question,  it  is  open. 

By  the  first  section  of  the  fourth  article  of  the  constitution  of 
the  United  States,  it  is  declared  that  full  faith  and  credit  shall 
he  given  in  each  state  to  the  public  acts,  records,  and  judicial 
proceedings  of  every  other  state,  and  the  congress  may,  by 
general  laws,  prescribe  the  manner  in  which  acts,  records,  and 
proceedings  shall  be  x^roved,  and  the  effect  thereof.    By  virtue 
of  that  power,  congress,  by  the  act  of  May  26, 1790,  after  pre- 
scribing the  mode  of  authentication,  "declares  that  the  said 
records  and  judicial  proceedings  shall  have  the  same  faith  and 
•credit  given  to  them  in  every  court  within  the  United  States  as 
they  have  by  law  and  usage  in  the  courts  in   the  state  from 
whence  the  said  records  are  or  shall  be  taken."    What  is  the 
construction  of  this  act  of  congress  ?    What  is  to  be  the  effect 
of  a  judgment  of  one  state  when  produced  as  evidence  in  an- 
other?   Whether  it  is  to  be  received  as  conclusive  evidence  of 
a  debt,  or  be  regarded  in  the  same  light  as  foreign  judgments 
are  by  the  English  courts,  are  questions  upon  which  the  most 
enlightened  and  distinguished  judges  in  the  United  States  have 
differed  in  opinion.     In  the  circuit  court  of  the  United  States 
for  the  district  of  Pennsylvania,  on  a  judgment  obtained  in 
New  Jersey,  the  plea  of  nil  debet  was  held  bad,  on  the  ground 
that  such  a  plea  could  not  be  received  in  the  courts  of  New 
•Jersey.    Judge  Wilson  was  of  opinion  that  the  act  of  congress 
had  declared  the  effect,  and  that  as  no  such  plea  could  be  re- 
ceived in  New  Jersey,  none  such  could  be  received  here:   2 
Dall.  302.     In  Massachusetts,  in  an  action  of  debt,  brought  on 
a  judgment  obtained  in  New  Hampshire  on  a  promissory  note, 
the  defendant  pleaded  infancy,  and  that  also  during  all  the 
time  from  the  making  of  the  note,  and  the  recovery  of  the  judg- 
ment, he  was  an  inhabitant  and  resident  of  Massachusetts. 
The  plaintiff  demurred  to  defendant's  plea  and  judgment  was 
^ven  against  the  demurrer:   Bartlei  v.  Knight^  1  Mass.  401  [2 
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Am.  Dec.  36,  and  note].  In  a  late  case  in  the  same  court,  in 
an  action  on  a  judgment  in  New  Hampshire,  in  which  process 
had  been  personally  served,  a  majority  of  the  court  held  that 
the  defendant  should  not  be  allowed  to  impeach  the  judgment. 
Parsons,  chief  justice,  says,  judgments  rendered  in  any  other 
courts  in  the  United  States  are  not,  when  produced  here  as  the 
foundation  of  the  action,  to  be  considered  as  foreign  judg- 
ments, on  which  the  merits  are  to  be  inquired  into  as  well  as 
the  jurisdiction  of  the  court  rendering  them,  neither  are  they 
to  be  considered  as  domestic  judgments  rendered  in  our  courts 
of  record,  because  the  jurisdiction  of  the  courts  rendering  the 
judgment  is  a  subject  of  inquiry;  but  such  judgments,  as  far  as 
the  court  had  jurisdiction,  are  to  have  in  our  courts  full  faith 
and  credit.  They  may,  therefore,  be  declared  on  as  evidence 
of  debt  or  promises,  and'on  the  general  issue,  the  jurisdiction  of 
the  court  rendering  them  is  put  in  issue:  BisseU  v.  Briggs,  9 
Mass.  462  [6  Am.  Dec.  88].  In  New  York,  three  judges  against 
two  held  that  in  an  action  brought  on  a  judgment  from  another 
state,  the  judgment  was  to  be  regarded  as  a  foreign  judgment, 
and  that  the  constitution  and  the  act  of  congress  merely  re- 
quired that  credit  be  given  to  its  contents,  but  that  the  effect 
and  operation  of  it  was  left' as  at  common  law:  Cai.  460.  And 
this  is  now  the  received  and  established  law  in  New  York.  The 
merits  of  the  decree  not  being  involved,  it  is  not  necessary  to 
decide  whether  the  decision  in  New  York,  the  circuit  court  of 
the  United  States,  or  Massachusetts  be  correct.  Those  en- 
lightened courts  agree  that  the  jurisdiction  of  the  courts  can 
be  inquired  into  in  an  action  brought  on  a  judgment,  though 
they  differ  as  to  the  power  to  inquire  into  the  merits.  It  is  an 
established  principle  that  a  judgment  obtained  without  service 
of  personal  process  on  defendant  is  not  even  prima  facie  evi- 
dence of  debt  on  such  a  judgment.  No  assumpsit  can  be  im- 
plied: 9  East,  192;  Kirby,  119;  8  Mass.  273;  BuUrick  v.  AUeii, 
5  Am.  Dec.  105.  And  in  New  York  it  has  been  determined 
that  no  action  would  lie  upon  a  judgment  obtained  in  another 
state  against  a  person  resident  in  New  York,  in  an  action  com- 
menced by  the  service  on  the  defendant,  while  in  the  state  of 
New  York,  of  a  rule  to  show  cause,  such  service  being  void, 
both  on  general  principles  and  by  a  statute,  to  preserve  the 
jurisdiction  of  the  state.  Although  the  rule  to  show  cause  was 
in  the  naiure  of  a  scire  facias  to  charge  defendant  de  bonis 
propriis,  on  a  previous  judgment  obtained  against  him  in  a 
representative  capacity.    What  was  the  nature  of  the  action  in 
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Kentucky?  It  was  an  action  in  personam,  that  the  court  had 
jurisdiction  oyer  Gerault  daring  his  life-time,  is  admitted,  but 
can  it  be  said  that  their  jurisdiction  continued  after  his  death  ? 
Did  not  all  his  rights  and  obligations  devolye  on  his  represent- 
atiyes?  And  were  not  those  representatives  out  of  the  jurisdic- 
tion of  the  court  ?  To  say  that  the  court  had  jurisdiction  oyer 
the  dead,  would  contradict  eyery  principle  of  law  and  rule  of 
proceeding.  Why,  in  chancery,  on  the  death  of  a  party  and 
the  transmission  of  his  interests  to  another,  is  a  bill  of  reyiew 
required  ?  Why  is  a  suit  said  to  abate  on  the  death  of  either 
party  ?  The  answer  is,  that  on  the  death  of  the  party  his  in- 
terest ceases,  and  the  jurisdiction  of  the  court  ceases  also. 

In  courts  of  justice  there  must  be  actor,  reus,  Skud  judex,  be- 
fore the  court  can  act  effectually  to  bind  the  parties.  In  courts 
of  admiralty,  in  questions  of  prizes,  where  the  jurisdiction  is  ex- 
olusiye  and  conclusiye  against  all  the  world,  if  the  subject  of  its 
sentence  be  not  within  its  jurisdictional  limits,  the  jurisdiction 
can  be  inquired  into  by  the  courts  of  another  country:  4  Granch, 
241;  1  Johns.  471  [Wheeltoright  y.  Depeyster,  3  Am.  Dec.  346]. 
lict  us  inquire  into  the  principles  of  the  decisions  in  Bartlei  y. 
Knighl,  1  Mass.  [2  Am.  Dec.  36] ;  {Bissel  y.  Briggs,  6  Am.  Dec. 
88];  Buchanan  y.  Rucker,  9  East,  do  not  proceed  on  the  grounds: 
1.  That  it  is  contrary  to  the  first  principles  of  justice  to  con- 
demn one  without  a  hearing;  2.  The  action. being  in  personam, 
the  court  could  haye  no  jurisdiction,  the  party  not  being  amen- 
able to,  or  subject  to  their  laws.  Is  it  not  an  established  prin- 
ciple, that  before  a  person  can  be  subject  to,  he  must  be  within 
the  jurisdiction  of  those  laws.  The  case  of  Fenton  y.  Oarlic,  8 
Johns.  194,  is  a  case  in  point.  In  that  case  a  judgment  had 
been  obtained  in  Vermont  against  the  defendant  in  his  repre- 
sentatiye  capacity,  and  an  attempt  was  made  to  subject  him  de 
bonis  propriis,  by  the  serrice  of  a  notice  upon  him  in  the  nature 
of  a  icire  facias,  and  a  judgment  was  entered  against  him  in 
Vermont.  In  an  action  brought  in  the  state  of  New  York,  upon 
that  judgment,  did  not  the  court  decide  upon  general  princi- 
ples, that  the  judgment  wasyoid,  proceeding  upon  the  grounds 
that  he  was  not  amenable  to  their  laws,  and  is  not  this  iu  con- 
formity with  the  decision  in  Granch  ?  The  proceedings  being 
t/i  rem,,  the  subject-matter  not  being  within  the  jurisdiction  of 
the  court,  the  judgment  was  roid  and  did  not  change  the  prop- 
erty. Put  this  case  in  its  most  fayorable  point  of  yiew,  say  in 
Kentucky,  a  law  of  that  state  authorized  the  court  to  giye  no- 
tice to  the  representatiyes  of  Gerault  to  appear  and  make  them- 
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selves  parties  to  the  suit  by  reviving  it.  They  had  failed  so  to 
do  and  the  court  had  proceeded  to  enter  up  the  decree.  Would 
this  decree  be  binding  upon  them  ?  I  think  not.  From  the 
principle  to  be  extracted  from  the  cases  before  cited,  they  not 
being  subject  to  the  municipal  laws  of  Kentucky,  would  not  be 
bound  by  them,  and  of  consequence,  a  decree  of  the  coui-t  of 
Kentucky  could  not  affect  their  rights.  In  the  case  of  bail,  on 
scire  /ados,  and  two  nihils  returned,  the  reason  the  bail  is 
bound,  is  because  he  is  subject  to  the  laws  of  the  country,  and 
must  take  notice  of  them  at  his  peril.  But  a  person  not  sub- 
ject  is  not  bound,  and  what  would  be  considered  a  regular  pro- 
ceeding in  the  first  place,  would  be  irregular  in  the  last.  The 
case  of  Robinson  v.  Executors  of  Ward,  8  Johns.  [6  Am.  Dec. 
327],  and  Fenton  v.  Garlic,  established  this  to  be  the  rule;  judg* 
meuts  of  other  courts  coming  in  incidentally,  the  court  holds 
them  conclusively  between  the  parties,  but  when  the  court  is 
called  upon  to  aid  in  the  execution  of  such  judgment,  they  at 
least  have  a  right  to  inquire  into  the  jurisdiction  of  the  court 
giving  the  judgment,  as  well  as  the  regularity  of  the  proceed* 
ings.  The  authorities  cited  by  the  defendant's  counsel  from 
Ambler,  762-3;  and  2  Strange,  733;  4  Johns.  84;  establish  the 
principle  that  judgments  coming  in  incidental  are  conclusive, 
but  they  cannot  apply  to  the  present  case.  If,  then,  the  j^rin- 
ciples  drawn  from  the  authorities  be  correct,  can  it  be  for  a  mo- 
ment doubted  that  the  superior  court  of  Livingston  couuty 
ceased  to  have  jurisdiction  over  this  case  Upon  the  death  of 
Gerault,  and  can  it  be  deviating  from  the  respect  due  to  that 
honorable  court,  for  us  to  do  what  that  court  itself  would  have 
done  had  tbey  been  possessed  of  tbe  same  facts?  Fastidious 
indeed,  must  that  man  be  who  could  be  offended.  The  couii 
feel  every  respect  for  the  judicial  decisions  of  sister  states,  and 
never  would  willingly  intrench  upon  them.  The  opinion  of  this 
court  does  not  extinguish  the  remedy  of  the  defendant,  as  has 
been  contended,  and  the  progress  of  this  cause  in  Kentucky, 
when  it  was  discovered  that  the  court  of  Livingston  had  not 
jurisdiction  over  it,  points  out  the  course.  The  same  may  now 
be  adopted.  The  court  is  therefore  of  opinion,  that  the  court 
below  erred  in  oven*uling  the  first  plea  of  the  plaintiff  in  error, 
and  the  defendant  belo^v,  and  that  the  judgment  of  the  said 
superior  court  be  reversed. 


A  JcDOMXNT  AGAINST  A  DECEASED  Persox  IS  ooiuidered  void  in  the  tab- 
■eqnent  cases  in  Mississippi  of  Lee  v.  GanUner,  26  Miss.  521,  and  Parber  ▼. 
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Home,  38  Id.  21&  FreemAii  in  his  work  on  Judgments,  seo,  153,  lays  it- 
down:  "  That  a  judgment  against  a  person  dead  at  its  rendition  is  valid  un- 
til  reversed  or  set  aside  by  some  competent  judicial  authority,  and  that  it 
cannot  be  collaterally  attacked  is  established  by  a  larger  preponderance  of  the 
authorities  than  can  be  brought  forward  to  shield  a  judgment  against  a  mar- 
ried woman  from  collateral  attack  and  overthrow.  But  there  are,  neverthe* 
less,  quite  a  number  of  cases  in  which  judgments  rendered  for  or  against  a- 
person  then  deceased,  but  over  whom  in  his  life*time  the  court  had  jurisdic- 
tion, have  been  declared  void." 

Upon  the  Effect  of  Judohbnts  of  other  States,  see  the  note  to  Dart* 
kt  V.  Knigld^  2  Am.  Dec.  36,  4SL 


Duggen  v.  McGruder. 

[Walkxb,  112.] 

A  Ckrtioraiu,  where  the  prosecution  is  at  the  instance  of  the  king,  i» 
awarded  as  a  matter  of  right;  but  the  case  is  somewhat  different  where 
the  prosecution,  though  in  the  name  of  the  king,  is  for  the  benefit  of  a 
private  person,  in  such  a  case,  though  the  suit  issues  as  a  matter  of 
course,  a  procedendo  will  be  awarded,  if  good  cause  be  shown. 

Cbrtioraiu  in  Civil  Cases  does  not  lie  pending  an  appeal,  nor  while  thfr 
parties  have  the  right  to  appeal,  unless  the  proceedings  assailed  are  void 
for  want  of  jurisdiction. 

Nbolegt  to  Appeal. — If  persons  having  a  remedy  by  appeal  permit  the  time 
to  expire,  certiorari  will  not  issue  for  their  relief,  unless  upon  a  specia.' 
showing. 

CxRTioiiAKi — When  a  Matter  of  Rioht. — Certiorari  is  not  a  writ  of  right, 
and  will  issue  only  when  it  appears  that  injustice  has  been  done;  but 
whenever  rights  have  been  infringed,  by  persons  clothed  with  authority 
to  act,  but  who  pursue  the  authority  illegally,  the  person  injured  may 
obtain  redress  by  certiorari,  unless  he  can  resort  to  appeal  or  writ  of 
error. 

Writ  of  error.     The  opinion  states  the  case. 

By  Court,  Ellis,  J.  This  case  comes  up  on  a  bill  of  excep- 
tions from  Jefferson  county,  and  the  plaintiff,  by  his  counsel, 
assigns  for  error,  the  following  facts : 

1.  That  a  certiorari  did  not  lie  in  cases  where  another  remedy 
was  given  by  statute;  and,  2.  That  a  writ  of  certiorari  was  not 
a  writ  of  right  between  citizen  and  citizen,  without  a  showing 
to  the  satisfaction  of  the  judge. 

From  an  examination  of  the  record,  I  find  process  of  sum- 

*  mons  was  issued  against  Edmund  Diiggen,  dated  the  seyenth  of 

Ifarch,  1820,  returnable  before  the  justice  on  the  thirteenth  of 

the  same  month,  to  answer  James  T.  McGruder,  in  a  plea  of 

debt,  etc. ,  of  forty-two  dollars.    And  the  defendant  not  making 
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his  appearance  in  obedience  to  the  summons,  judgment  bj  de- 
fault was  rendered  against  him  which  was  made  final.  Where- 
upon the  defendant  prayed  a  stay  of  execution  according  to  the 
proyisious  of  the  statute,  in  such  case  made  and  provided, 
which  was  granted;  and  the  defendant  and  his  security  failing 
to  comply  with  the  condition  of  the  bond,  entered  into  under 
the  requisitions  of  the  law,  judgment  was  given  and  execution 
issued.  Whereupon  the  defendant  filed  his  petition  before  one 
of  the  judges,  and  procured  a  writ  of  certiorari,  returnable  be- 
fore the  superior  court  of  law  in  and  for  the  county  of  Jefibr- 
son,  and  the  cause  coming  on  to  be  heard  at  the  March  term  of 
1821,  the  counsel  of  McGruder  moved  the  court  to  quash  the 
writ  of  certiorari,  because  it  was  issued  erroneously,  and  to 
award  a  procedendo,  upon  the  ground  that  a  certiorari  did  not 
lie  in  cases  where  another  remedy  by  appeal  was  given.  JLnd 
secondly,  that  this  writ  could  not  be  considered  by  the  court 
as  a  writ  of  right,  emanating  as  a  matter  of  course,  upon  the 
requisition  of  either  party. 

''  A  certiorari  is  an  original  writ  issuing  out  of  chancery  or 
the  king's  bench,  directed  in  the  king's  name  to  the  judges  or 
officers  of  an  inferior  court,  commanding  them  to  return  the 
record  of  a  cause  depending  before  them,  to  the  end  the  party 
may  have  the  more  sure  and  speedy  justice  before  him  or  such 
other  justices  as  he  shall  assign  to  determine  the  cause;"  IBac. 
Ab.  559.  The  court  of  king's  bench  has  a  superintending 
power  over  all  the  inferior  courts  of  criminal  jurisdiction,  and 
will  in  the  exercise  of  its  power  award  a  certiorari,  and  where 
the  prosecution  is  at  the  instance  of  the  king,  they  award  the 
writ  as  a  matter  of  course,  because  it  is  his  prerogative  to  he 
heard  in  any  of  his  courts  in  the  kingdom.  The  case  is  some- 
what different  where  the  prosecution  is  nominally  at  the  suit  of 
the  crown,  but  really  carried ^u  by  a  private  individual. 

Here,  it  is  true,  upon  application  the  writ  would  issue  as  a 
matter  of  course,  but  upon  good  showing,  a  procedendo  must  be 
awarded:  1  Bac.  Ab.  559,  note,  C. ;  4  Burr.  2456.  In  civil  cases 
the  judges  will  not  grant  this  writ  where  an  appeal  is  given, 
if  the  objection  be  not  to  the  want  of  jurisdiction,  but  to  the 
merits,  for  that  is  more  properly  the  subject  of  appeal.  A 
fortiori  they  will  not  grant  it  pending  an  appeal.  But  if  there 
is  a  right  of  appeal  given  by  statute  to  both  parties,  limited  to 
take  effect  in  a  certain  time,  and  neither  of  them  avail  them* 
selves  of  the  privilege  of  appealing,  it  does  not  necessarily  shut 
the  door  against  the  exercise  of  other  rights.     We  are  willing  to 
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recognize  the  doctrine,  that  during  the  existence  of  the  right  of 
4ippeal,  no  certiorari  can  issue,  and  not  afterwards,  unless  upon 
a  special  showing.  Heretofore  it  has  been  the  practice  in  our 
state,  to  let  these  writs  run  upon  the  simple  suggestion  of  either 
party,  that  there  is  error  in  the  record  of  the  proceedings  below. 
This  was  neither  warranted  by  the  unquestioned  law  in  Eng- 
land, or  the  usages  of  their  courts.  In  this  state,  we  have  for 
several  years  witnessed  with  anxious  solicitude,  the  delays  in- 
separable from  a  practice,  we  have  adhered  to,  more  for  the 
sake  of  uniformity,  than  from  a  conviction  of  the  correctness  of 
the  principle  recognized.  It  would  be  going  beyond  the  limits 
assigned  to  a  court  of  appellate  jurisdiction,  to  specify  the  par- 
ticular grounds,  upon  which  a  showing  ought  to  be  made,  be- 
fore the  issuing  of  the  writ.  This,  from  the  nature  of  the 
powers  of  the  judges,  must  always  rest  with  them,  in  the  exer- 
•cise  of  a  sound  discretion.  In  the  second  place,  from  a  careful 
examination  of  the  books,  we  have  not  been  able  to  discover 
that  this  writ  can  be  demanded  as  a  matter  of  right,  unac- 
companied by  such  circumstances  as  would  convince  the  judge 
injustice  had  been  done.  But  ''whenever  the  rights  of  an  indi- 
vidual are  infringed,  by  the  acts  of  persons  clothed  with 
authority  to  act,  and  who  exercise  that  authority  illegally,  and 
to  the  injury  of  an  individual,  the  person  injured  may  have  re- 
dress by  certiorari,"  unless  he  can  resort  to  his  writ  of  error:  16 
•Johns.  49.  This  view  of  the  case  has  been  taken  in  reference 
to  the  law  as  it  stood  previous  to  the  passage  of  the  late  act  of 
assembly,  entitled  '*  an  act  to  reduce  into  one  the  several  acts 
and  parts  of  acts,  concerning  the  establishment,  jurisdiction  and 
powers  of  the  superior  courts  of  law,"  the  one  hundred  and  fifty- 
third  section  of  which  provides,  "  no  proceedings  before  a 
justice  of  the  j^eace  for  the  recovery  of  any  debt  or  demand, 
within  the  jurisdiction  of  such  justice  of  the  peace,  shall  be 
removed  into  any  circuit  court,  by  appeal,  writ  of  error,  certiorari, 
or  in  any  other  manner  whatever." 

Without  taking  into  consideration  the  law  of  1822,  we  are  of 
opinion  the  judge  below  erred  in  deciding  that  a  writ  of  cer- 
tiorari is  a  writ  of  right,  and  to  be  granted  on  application, 
without  circumstances  to  show  injustice  had  been  done. 

Judgment  of  the  court  below  reversed. 

Hampton  and  Winston,  JJ.,  concurred. 


Certiorabi,  Descriptiok  of. — "The  writ  of  certiorari  i«  a  writ  iMOinif 
•ovnetimes  out  of  chancery,  and  sometimes  out  of  the  king's  bench  or  common 
Am.  Dto.  Vol.  XU-3A 
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pleas;  and  lieth  where  the  king  would  be  certified  of  any  record  which  is  io 
the  treasury,  or  in  the  common  pleas,  or  in  any  otner  court  of  record;  or 
before  the  sheriff  and  coroner;  or  of  a  record  before  the  commissionera,  or 
before  the  escheator;  in  which  cases  he  may  send  this  writ  to  any  of  the  said 
courts  or  officers,  to  certify  such  record  before  him  in  banco,  or  in  chancery, 
or  before  other  justices,  where  the  king  pleaseth  to  have  the  same  certified;, 
and  he  or  they  to  whom  the  certiorari  is  directed,  ought  to  send  the  same 
record,  or  the  tenor  of  it,  as  commanded  by  the  writ;  and  if  they  fail  so  to 
do,  then  an  alias  shall  be  awarded,  and  afterwards  a  pturies,  with  a  danse  of 
vel  causum  nobis  signejices,  and  after  that  an  attachment,  if  good  cause  be  not 
returned  upon  the  pluries:**  Tidd's  Pr.  397. 

Certiorari  not  a  Writ  of  Right. — The  proposition  asserted  in  the 
foregoing  decision  that  certiorari  is  not,  except  upon  application  of  the  king 
or  the  people,  a  writ  of  right,  is  abundantly  sustained  by  the  authorities  both 
at  common  law  and  under  the  practice  in  the  United  States.  It  is  evety- 
where  styled  a  discretionary  writ.  By  this  we  do  not  understand  that  the 
court  or  judge  has  the  right  to  grant  or  refuse  the  writ  capriciously;  but  thai 
all  of  the  circumstances  disclosed  to  the  court  are  to  be  taken  into  considera- 
tion, and  the  writ  is  to  be  refused,  or,  if  improvidently  granted,  is  to  be 
quashed,  unless  substantial  justice  and  equity  will  be  promoted  by  the  exer- 
cise of  the  supervisory  authority  of  the  superior  tribunal:  Bannister  t.  AUen, 
1  Blackf.  414;  Encin  v.  Enmn,  3  Bev.  528;  Bath  Bridge  Co.  v.  Afagouu,  S 
Greenl.  293;  Drovme  v.  Stimpson,  2  Mass.  445;  Lees  v.  Childst  17  Id.  352; 
Huse  v.  Grimes,  2  N.  H.  210;  Munro  v.  Baker,  6  Cow.  396;  People  v.  Super* 
visors,  15  Wend.  198;  Trustees  qf  Schools  v.  School  Directors,  10  Chicago  L. 
N.  380;  Flourney  v.  Payne,  28  Ark.  87;  Farmington  B.  B.  Co.  v.  Countg^ 
Commissioners^  112  Mass.  20G;  KeysY,  Marin  Co,,  42  CaL  252;  People  v.  An- 
drews, 52  N.  Y.  445;  Walbridge  v.  Walbridge,  46  Vt  617;  Knapp  v.  Heller, 
32  Wis.  467;  18  Albany  L.  J.  142.  The  discretion  of  the  court  is  to  be  exer- 
cised as  in  other  cases,  not  from  outside  rumors  nor  from  the  repreaentations 
of  parties,  made  out  of  court,  but  from  the  petition  and  return  and  such 
other  matters  as  under  the  practice  in  the  particular  state  are  proper  and 
competent  for  judicial  consideration:  Scroggins  v.  Staie,  55  Ga.  380.  If  the 
proceedings  objected  to  are  merely  informal,  they  will  not  be  set  aside  if 
substantial  justice  has  been  done.  If,  however,  the  action  of  the  board  or 
tribunal  sought  to  be  reviewed  is  wholly  void,  for  w;ant  of  jurisdictioii,  it 
occurs  to  us  that  it  must  be  vacated,  although  the  action  taken  would  be 
equitable  and  meritorious  if  proceeding  from  a  tribunal  having  authority  to 
ti^e  it.  But  in  all  cases,  if  it  appears  that  the  proceeding  complained  of  ia 
chargeable  to  the  negligence  of  the  complainant,  or  that  he  has  acquiesced  in 
it  for  an  unreasonable  period  of  time,  ho  cannot  obtain  relief  by  certiorari: 
Uagar  v.  Supprvisors,  47  Cal.  222;  Dye  v.  Noel^  85  111.  290;  People  v.  City 
of  Brooklyn,  15  N.  Y.  S.  C.  56;  Trustees  of  Scfiools  v.  School  Directors,  10 
Chicago  L.  N.  380.  What  delay  must  be  regarded  as  so  unreasonable  as  to 
preclude  the  complainant  from  resorting  to  this  writ  is  not  veiy  definitely 
stated,  except  in  California,  where  a  delay  of  one  year  is  fatal:  Keys  v.  Marin 
Co.,  42  CaL  253.  See  IVustees  of  Sdiools  v.  School  Directors,  10  Chicago  L. 
N  380,  where  three  years'  acquiescence  on  the  part  of  complainant  was 
deemed  a  sufficient  reason  for  denying  relief.  The  application  for  the  writ 
cannot  properly  be  made  by  a  stranger.  He  ought  to  be  either  a  party  to 
the  proceeding  sought  to  be  vacated,  or  else  directly  interested  in  it  either 
in  person  or  in  a  representative  capacity,  as  where  he  is  heir,  executor,  ad- 
ministrator or  devisee  of  one  of  the  parties:  Bath  Bridge  Co.  v.  Magoun  8^ 
OreenL  292. 
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When  thb  Writ  mat  Issue. — According  to  the  English  practice  a  writ 
of  certiorari  might  be  sued  out  before  or  after  judgment:  Tidd's  Pr.  398. 
In  CommonweaUh  v.  Simpsofi,  2  Grant's  Cases,  438,  it  is  said  that  certiorari 
is  the  appropriate  writ  to  remove  a  cause  before  judgment,  while  a  writ  of 
error  is  the  proper  writ  to  remove  it  after  judgment.  In  New  Jersey,  where 
the  object  is  to  review  the  proceedings  of  a  municipal  corporation  on  the 
ground  that  it  is  acting  beyond  its  corporate  authority,  the  writ  is  frequently 
permitted  to  issue  before  the  proceeding  is  consummated:  'SkUe  v.  City  oj 
PaUeraon,  39  N.  J.  K  489.  But,  according  to  the  more  modem  practice,  the 
writ  of  certiorari  is  rarely  granted,  especially  to  an  inferior  judicial  tribunal, 
until  after  final  judgment:  Cuyler  v.  Trustees,  6  T.  &  C.  609;  3  Hun.  649; 
People  V.  County  Judge,  40  CaL  479;  Road  from  SeUrCs  Grove,  2  S.  &  R.  419; 
Srmihv.  Commissioners,  1  Stew.  183.  Thus,  in  deliveringthe  opinion  of  the  court 
in  Lynde  v.  Noble,  20  Johns,  80,  Wood  worth,  J.,  said:  "It  is  admitted  that 
this  court  possess,  by  the  common  law,  authority  to  award  a  certiorari,  not  only 
to  inferior  courts,  but  to  persons  invested  by  the  legislature  with  power  to 
decide  on  the  property  or  rights  of  the  citizen,  even  in  oases  where  they  are 
authorized  by  statute  finally  to  hear  and  determine;  and  this  power  can  only 
be  taken  away  by  express  words:  Lawton  v.  Commissioners  qf  Highways^  2 
Cai.  182;  8  T.  B.  542. 

"  The  necessity  of  a  superintending  power  to  revise  Cte  proceedings,  and  cor* 
rect  the  irregularities  committed  by  inferior  officers  cannot  be  questioned; 
this  is  its  legitimate  office;  it  does  not,  before  trial,  withdraw  the  question  to 
be  tried  from  the  inferior  jurisdiction,  but  may  subsequently  cause  it  to  bo 
reviewed.  When  this  certiorari  was  granted  there  had  been  no  order,  judg- 
ment, or  trial;  the  magistrate  had  periormed  a  ministerial  act  only;  he  had 
administered  an  oath  and  issued  a  sunmions.  By  allowing  a  certiorari,  the 
superior  tribunal  would  assume  an  original  jurisdiction,  instead  of  a  power 
to  review  and  correct." 

WhethebRight  TO  Afpeal Defeats. — It  has  been  said  that  the  power  of  the 
superior  courts  to  issue  writs  of  certiorari  is  not  withdrawn  or  defeated  by 
implication;  and  therefore  that  it  is  not  destroyed  by  the  existence  of  the 
right  to  appeal  or  to  resort  to  some  other  remedy:  Murfee  v.  Leeper,  1 
Overt.  1.  In  Texas,  m  certain  cases,  appeal  and  certiorari  are  concurrent 
remedies,  and  one  may  resort  to  the  latter  without  giving  any  excuse  for  not 
pursuing  the  former:  Ray  v.  Parsons,  14  Tex.  370.  In  New  Jersey,  also, 
the  right  to  certiorari  may,  it  seems,  co-exist  with  the  right  of  appeal,  unless 
the  statute  declares  otherwise:  N,  «/.  R,  R.  v.  Suydam,  2  Harr.  N.  J.  25; 
Krumick  v.  Krumich,  2  Green,  N.  J.  39.  We  have  already  shown  that  the 
writ  of  certiorari  is  not  a  writ  of  right;  that  it  issues  in  the  discretion  of 
the  court  upon  good  cause  being  shown.  Where  the  party  aggrieved  can 
obtain  redress  by  appeal  or  by  writ  of  error,  there  is  no  reason  why  he 
•hould  be  allowed  the  unusual  remedy  by  certiorari.  In  such  a  case  the 
courts  will  almost  uniformly  deny  him  the  writ,  and  leave  him  to  resort  to 
■ome  other  equally  efficient  correctory  proceeding:  Davis  County  v.  Horn, 
i  Greene,  94;  PtUy  v.  Jones,  1  Ired.  408;  StcU^  v.  WilUams,  2  Hawks,  100; 
Beck  V.  Knalb,  1  Overt.  59;  O'llare  v.  Hempstead,  21  la.  33;  Savage  v. 
OuUiver,  4  Mass.  178;  Harwood  v.  French,  4  Conn.  501;  Smith  v.  Parker,  25 
Ark.  518.  There  may,  however,  be  special  cireumstances  which  address 
themselves  to  the  discretion  of  the  court  with  such  foroe  as  to  induce  the 
granting  of  the  writ,  although  the  applicant  once  had  an  efficient  remedy  by 
appeal  or  writ  of  error.  Thus,  if  the  right  to  appeal  has  been  lost  to  the 
applicant,  without  any  fault  or  neglect  upon  his  part,  he  may  still,  in  some 
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of  the  states,  obtain  a  review  by  means  of  certiorari:  Copeland  v.  Cox^  5 
Heisk.  172;  King  v.  Williams,  7  Id.  303;  Melton  v.  JSdwards,  6  Id.  250;  Shm^ 
tier  V  MaxweU,  67  N.  0.  257;  Hardin  v.  Williaim,  6  Heisk.  385. 

The  Tennessee  practice  with  respect  to  the  writ  of  certiorari  is  thus  stated 
in  an  oarly  case:  *'  The  principal  question  submitted  to  the  court  upon  this 
caso  for  their  opinion,  is,  whether  the  circuit  court  erred  in  discharging  the 
rule  to  dismiss  the  certiorari  and  granting  a  new  trial.  The  certiorari  prac- 
tico  is  now  pretty  well  established,  and  its  limits  generally  understood.  Our 
Hrst  ideas  of  it  were  taken  from  North  Carolina.  Then  it  was  used  in  such 
cases  as  might  otherwise,  without  its  intervention,  leave  the  party  remediless 
by  the  then  practice  of  that  state.  It  was  considered  as  an  extraordinary 
remedy  appealed  to,  to  supply  a  defect  of  justice  in  cases  obviously  entitled 
to  redress,  and  yet  unprovided  for  by  their  forms  of  proceeding.  Cases  of 
this  kind  were  recovered  in  a  court  of  record,  against  conscience,  the  in- 
justice of  which  did  not  appear  upon  inspection  of  the  record,  and  of  course 
would  not  be  corrected  by  writ  of  error;  the  iniquity  of  them  could  only  be 
detected  by  an  examination  of  the  facts  upon  another  trial  The  law,  it  is 
true,  has  prescribed  for  this  purpose  the  appeal,  a  process  given  in  that  term 
only  in  which  the  recovery  was  had.  But,  if  by  the  act  of  the  court,  either 
oppressively  or  erroneously  produced,  the  appeal  was  refused;  or,  if  by  the 
act  of  the  clerk,  negligently  or  willfully  caused,  the  appeal  was  defeated; 
or,  if  by  the  contrivance  or  procurement  of  the  adverse  party,  the  same  re- 
sult was  procured;  or,  even  if  by  inevitable  accident,  or  the  misfortune 
without  blame  of  the  party  injured,  he  was  prevented  from  the  benefit  of  a 
second  investigation  of  the  facts  of  the  cause,  by  the  prescribed  mode  of 
appeal,  the  certiorari  was  resorted  to  as  the  substitute  for  redress.  But  in 
all  these  cases  it  behooved  the  party  praying  for  this  extraordinary  remedy, 
to  have  the  merits  on  his  side,  and  to  pursue  it  in  proper  time.  Time  has 
always  been  considered  as  an  important  circumstance  to  be  attended  to  in 
the  certiorari  practice,  botli  in  this  state  and  the  state  of  North  Carolina; 
and  that  the  redress  by  this  means  should  be  followed  up  as  soon  as  possible 
after  the  happening  of  the  occurrence  which  rendered  it  necessary  to  have 
resort  to  it:'*  Perkins  v.  Hadley,  4  Hayw.  143.  See  upon  the  same  subject: 
*  Collins  V.  Nail,  3  Dev.  224;  Kearney  v.  Jackson,  1  Yerg.  294;  Alera  v.  Scales, 
2  Hawks,  364;  Baker  v.  IlaUUad,  Busb.  41;  Dousman  v.  CUy  qf  SL  Paul,  22 
Minn.  387. 

What  mat  be  Reviewed. -^According  to  the  English  practice,  the  writ  of 
certiorari  might  issue  at  any  time  during  the  progress  of  the  action,  and  when 
sustained,  the  superior  court  commenced  de  novo,  having  no  regard  to  the 
stage  which  the  proceedings  had  reached  in  the  other  court:  6  Wait's  Prac- 
tice, 456.  Under  this  practice,  the  whole  merits  of  the  controversy  might  be 
heard  and  determined  in  the  court  grantinp;  the  writ.  In  this  respect  the 
relief  upon  certiorari  was  more  comprehensive  than  that  which  can  ordinarily 
1)e  obtained  by  appeal  or  writ  of  error;  for  the  usual  practice  of  appellate 
tribunals  does  not  extend  beyond  the  correction  of  those  errors  of  law  which 
have  entered  into  and  tainted  the  proceedings  in  the  subordinate  conrL  In 
Texas,  certiorari  is  yet  employed  to  remove  cases  from  the  courts  of  justioes 
of  the  peace  to  the  district  courts,  where  they  are  tried  de  novo  :  Hill  v.  /*a»- 
Mon,  27  Tex.  428.  But  in  the  vast  majority  of  these  United  States,  the  opera- 
tion of  the  writ  of  certiorari  is  very  limited,  and  the  constant  tendency,  both 
of  the  courts  and  of  the  legislature,  is  to  further  restrict  it.  Thus  the  infe- 
rior tribunals  are  the  sole  judges  of  the  weight  of  evidence,  and  their  dedaioo 
of  an  issue  of  fact  is  never  reviewed  upon  certiorari,  if  there  was  any  compe* 
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tent  evidence  to  support  it.  The  error  sought  to  be  reviewed,  especially  if 
the  proceedings  were  had  in  some  inferior  court,  must  bo  an  error  of  law; 
some  action  taken,  either  without  authority,  or  upon  erroneous  principles,  or 
in  the  absence  of  all  evidence  to  justify  it:  Starr  v.  Trustees,  6  Wend,  504; 
Independence  v.  Pompton,  4  Hals.  209;  Ex  parte  JIatfward,  10  Pick.  358;  Ex 
parte  Nightinijale,  11  Id.  168;  Williamson  v.  Carman,  1  G.  &  J.  196;  Graeun 
v.  Allen,  2  Green,  N.  J.  74;  Andreimy.  Andrews^  Id.  141;  Baldwin  v.  Calkini, 
10  Wend.  167;  Frajil^ort  v.  County  Commissioners,  40  Me.  389;  Derry  Over- 
ietrsx.  Brown,  13  I'a.  St.  389;  Overseers  v.  Overseers,  7  Watts,  527;  DeRoch 
erhrune  v.  Soutliemier,  12  Minn.  78;  Chicago  R,  R,  Co.  v.  Whipple,  22  Ilu 
105;  Hyde  v.  Nelson,  11  Mich.  353;  State  v.  Hudson,  32  N.  J.  L.  363; 
Lapan  v.  County  Commissioners,  65  Me.  160;  Farmington  JR.  W.  P.  Co.  v. 
County  Commissioners,  112  Mass.  206.  New  Jersey  furnishes  an  exception  to 
the  statement  that  the  tendency  is  to  limit  the  operation  of  this  writ.  By  a 
statute  of  that  state,  its  eifect  lias  been  somewhat  enlarged,  and  in  certain 
peculiar  cases  extends  to  the  review  of  ilndings  of  fact:  State  v.  Perth  Amboy, 
38  N.  J.  L.  425;  Oulick  v.  Groendyke,  Id.  114. 

In  North  Carolina,  this  writ  has  recently  been  available  to  review  the  ac- 
tion of  a  coui't  iu  improperly  discharging  a  jury  and  refusing  to  discharge  a 
prisoner:  State  v.  Jefferson,  60  N.  C.  309,  The  functions  of  this  writ  in  New 
York,  in  one  of  the  latest  adjudications  in  that  state,  are  stated  to  be  as  fol- 
lows: ''The  office  of  a  common  law  certiorari  has  been  very  much  enlarged  by 
the  later  decisions  in  this  state,  but  there  is  no  authority  holding  that  questions 
of  fact  from  conflicting  evidence,  or  conflicting  inferences  which  may  be 
drawn  from  facts,  or  matters  of  judgment  or  discretion  in  a  case  justifying 
their  exercise,  can  be  reviewed.  Only  errors  in  law  aflecting  materially  the 
rights  of  the  parties,  may  be  corrected,  and  the  evidence  may  be  examined 
in  order  to  determine  whether  there  is  any  competent  proof  to  justify  the  ad- 
judication made:"  People  v.  Board  of  Police,  69  N.  Y.  411;  People  v.  Smith, 
45  Id.  776.  In  the  last-named  case  the  court  said:  "  Whatever  may  have 
been  the  conflict  of  authority  heretofore  upon  the  (question,  whether,  upon  a 
common  law  certiorari,  the  court  can  inquire  into  anything  beyond  the  juris- 
diction of  the  tribunal  over  the  parties  and  the  subject-matter,  it  must  now 
be  regarded  as  settled  in  this  state,  that  it  is  the  duty  of  the  court,  in  addi- 
tion thereto,  to  examine  the  evidence  and  determine  whether  there  was  any 
competent  proofs  of  the  facts  necessary  to  authorize  tbe  adjudication  made, 
and  whether  in  making  it,  any  rule  of  law  afi'ecting  the  rights  of  the  parties 
has  been  violated."  In  the  case  of  the  People  v.  Betts  et  al.,  55  N.  Y.  000, 
the  proceedings  of  the  defendants  as  commissioners  to  assess  damages  to  cer- 
tain real  estate  were  brought  up  for  review  by  certiorari.  Folger,  J.,  deliv- 
ered the  following  as  the  opinion  of  the  court:  **  The  respondents  are  com- 
missioners to  assess  the  damages  to  the  owner  of  certain  real  estate,  taken  by 
the  relator  for  the  purposes  of  its  railroad.  This  proceeding  is  a  common  law 
certiarari,  to  bring  up  for  review  the  proceedings  of  the  respondents  on  a  new 
appraisal,  and  the  second  report  made  by  them  in  the  same  matter.  The 
statute  says  that  '  the  second  report  shall  be  final  and  conclusive  on  all  the 
parties  interested:*  Chap.  140,  Laws  of  1850,  sec.  18;  3  Edm.  Stat,  at  Large, 
623.  It  is  insisted  by  the  learned  counsel  for  the  relator,  that  this  bar  to  a 
review,  applies  only,  to  a  second  appeal  technically  so  called  upon  the  merits 
of  the  appraisal  and  report,  and  that  the  way  is  still  open  by  a  common  law 
certiorari,  for  a  review  of  any  legal  errors  committed  by  commissioners,  even 
apon  a  second  appraisal.  Wo  fail  to  perceive  how  exemption  is  attained  from 
the  express  prohibition  of  the  statute,  that  the  second  report  shall  be  iina] 
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and  conclusive  on  all  the  parties  interested,  any  more  by  a  common  law  cer- 
tiorari, than  by  any  other  proceeding  for  a  review  and  correction  of  error. 
The  office  of  a  common  law  certiorari  is,  in  strictness,  merely  to  bring  up  the 
record  of  the  proceedings  of  an  inferior  court  or  tribunal,  to  enable  the  court 
of  review  to  determine  whether  the  former  has  proceeded  within  its  jurisdic- 
tion, and  not  to  correct  mere  errors  in  its  proceedings:  People  ex  reL  v.  Com- 
missionera  qf  JJightoays  eic,  30  N.  Y.  27. 

*'True,  it  has  been  sometimes  intimated,  and  sometimes  held,  that  in  the 
ibsence  of  any  other  remedy,  and  to  prevent  a  failure  of  justice,  the  psrty 
will  be  suffered  by  it  to  bring  up  not  only  the  naked  question  of  jurisdiction, 
but  the  evidence,  as  well  as  the  ground  or  principles  on  which  the  inferior 
body  acted,  and  the  questions  of  law  on  which  the  relator  relies:  Susquehanna 
Bank  v.  Supervisors  etc,  25  N.  Y.  312;  Baldwin  v.  Buffalo,  35  Id.  380; 
Swift  V.  Poughkeepsie,  37  Id.  511.  Many  cases  are  cited  in  The  People  v. 
Assessors,  39  N.  Y.  81,  and  it  is  there  held  that  the  office  of  the  writ  ex- 
tends to  the  review  of  all  questions-  of  jurisdiction,  power  and  authority  of 
inferior  tribunals  to  do  the  acts  complained  of,  and  to  all  questions  of  regu- 
larity of  their  proceedings.  In  People  v.  Assessors,  40  N.  Y.  154,  it  is  held 
that  the  writ  may  bring  up  for  review,  the  decision  that  a  given  state  of  facts 
is  not  legally  sufBcient  to  compel  a  board  of  assessors  to  the  conclusion  that 
certain  property  was  not  liable  to  assessment;  in  other  words,  a  decision  of 
»aw.  See,  also,  People  v.  Board  etc.,  39  N.  Y.  606;  Freeman  r.  Ogden^  40  Id. 
105;  People  v.  Hamilton,  39  Id.  107;  Western  R.  B,  Co.  v.  Nolan,  48  Id-  613. 
In  People  v.  Delaney,  49  N.  Y.  655,  inclining  the  other  way,  it  was  held  that 
a  departure  by  assessors  from  the  statutory  standard  for  estimating  the  value 
of  property  on  the  assessment  roll,  cannot  be  corrected  upon  certiorari.  In 
People  V.  Supervisors  etc.,  51  K.  Y.  442,  it  was  held  that  it  was  the  office  of  a 
certiorari  to  review  the  determinations  of  inferior  boards,  where  a  claim  was 
rejected  as  not  just  or  legal.  And  in  People  v.  Allen  etc.,  62  N.  Y.  638,  a 
certiorari  brought  up  for  review  the  decision  of  the  defendants  upon  a  ques- 
tion of  law. 

*'It  is  thus  seen  that  the  office  of  a  common  law  writ  of  certiorari  has  been 
somewhat  enlarged  since  the  decision  in  30  New  York,  supra.  But  it  will 
also  bo  seen,  that  it  is  in  cases  where  the  relator  has  no  other  available  rem- 
edy, and  where  injustice  would  be  done  if  the  writ  was  not  permitted  to  do 
its  work.  The  rule  still  remains  unimpaired,  at  least  in  principle,  that  where 
there  is  a  remedy  by  appeal  the  writ  will  be  confined  to  its  original  and  more 
appropriate  office:  Storm  v.  Odell,  2  Wend.  287;  see,  also.  In  re  ML  Morris 
Square,  2  Hill,  14-27. 

'*And  now  the  appellants  say  the  writ  should  lie  in  this  case,  for  there  is  no 
remedy  by  appeal  from  a  second  appraisal  and  report.  True,  because  the 
statute  says  that  it  shall  be  final  and  conclusive  upon  all  parties  interested; 
not  because  an  appeal  is  not  the  appropriate  remedy.  An  appeal  is  the 
method  provided  by  law  for  remedying  erroneous  action  of  commissioners  of 
appraisal.  And  when  the  statute  says  that  the  second  appraisal  shall  be 
final  and  conclusive,  it  is  not  that  it  means  only  to  refuse  that  mode  of 
remedy,  but  that  it  means  to  deny  any  remedy.  Nor  do  any  of  the  decisions 
above  cited  authorize,  hold,  or  intimate  that,  in  such  case,  tho  common  law 
writ  of  certiorari  may  be  availed  of  to  review  erroneous  decisions  or  proceed- 
ings of  boards  or  inferior  tribunals.  It  follows  that  the  writ  of  certiorari 
in  this  case  should  have  been  quashed:''  Schuylerville  <b  U.  H.  R.  R.  v.  Bttts^ 
55  N.  Y.  600.  In  Minnesota,  "when  a  court  acts  in  a  summary  manner,  or 
in  a  new  course,  different  from  the  common  law,  in  the  absence  of  legislative 
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.TestrictioD,  a  certiorari  lies;  and  the  effect  of  the  writ  in  such  a  case  is  to 
^ring  before  the  court  for  examination  and  revision,  the  record,  the  proceed- 
ings in  the  nature  of  a  record,  the  rulings  of  such  inferior  tribunal  upon  the 
juimission  or  rejection  of  testimony,  the  instructions  given  and  refused  to 
-the  jury,  with  the  exceptions  taken,  together  with  so  much  of  the  evidence 
.as  may  bo  proper  to  show  the  bearing  of  such  rulings  and  instructions  and 
prejudice  to  the  petitioner:"  CUij  o/St,  Paul  v.  Marmn,  16  Minn.  104; 
Tierneff  v.  Dodgr,  9  Id.  166;  Tfie  Minn.  C  li,  R.  Co.  v.  MeNamara,  13  Id. 
£09.  According  to  the  decisions  made  in  New  York  and  Minnesota,  if  we  can 
correctly  comprehend  them,  the  correctory  supervision  of  the  superior  court, 
in  a  case  where  it  thinks  proper  to  act,  is  about  equal  in  extent  to  that  which 
may  be  obtained  in  most  appellate  tribunals,  by  an  appeal  both  from  the 
judgment  and  the  order  denying  a  new  trial,  viz. :  the  party  aggrieved  may 
«how  that  some  error  of  law  was  committed  to  his  prejudice  either  in  draw- 
ing an  incorrect  conclusion  from  established  facts,  or  in  giving  improper 
Telief ,  or  in  withholding  relief,  or  in  proceeding  outside  of  its  jurisdiction, 
or  in  admitting  or  excluding  evidence,  or  in  making  a  finding  without  any 
evidence  to  support  it.  Even  in  these  states  we  presume  some  special 
l^unds  must  exist  before  a  certiorari  will  bo  awarded,  while  the  applicant 
has  an  efficient  remedy  by  appeal. 

In  Wisconsin,  "It  is  well  settled  by  numerous  adjudications,  that,  upon 
-certiorari  to  an  inferior  court,  the  court  out  of  which  the  writ  issues,  will 
only  inquire  into  errors  or  defects  which  go  to  the  jurisdiction  of  the  court 
below,  and  for  all  other  errors  or  irregularities,  the  party  must  resort  to  his 
•remedy  by  appeal  or  writ  of  error.  The  rule  has  been  more  frequently  ap- 
plied where  the  ^vrit  has  been  sent  to  a  justice  of  the  peace,  but  is  equally 
applicable  to  any  cose  where  the  writ  issues  to  a  court  which  proceeds  ac- 
<M>rding  to  the  course  of  common  law,  whether  of  record  or  otherwise:"  Ilauser 
T.  7' he  State,  33  Wis.  G80.  But  in  this  state,  if  a  tribunal  proceeds  in  a  sum- 
tnary  manner,  and  not  according  to  the  course  of  the  common  law,  and  there 
is  no  remedy  by  appeal,  then  the  courts  will  consider  other  than  jurisdic- 
tional questions:  Milwaukee  Iron  Co.  v.  Schuhely  29  Wis.  444;  see,  also,  App' 
ling  V.  Bailey,  44  Ala.  333;  Wyatt  v.  Bwn-,  25  Ark.  476.  The  principle  that 
if  the  inferior  court  had  jurisdiction,  mere  errors  in  the  exercise  of  that  ju- 
risdiction cannot  be  corrected  by  certiorari,  where  there  is  any  other  availa- 
ble mode  of  redress,  prevails  very  extensively:  Doolittle  v.  Galena  R.  R.  Co., 
14  111.  381;  Franljort  v.  Co.  Coma.,  40  Me.  389;  Floumey  v.  Payne,  28  Ark. 
87;  Monreal  v.  Dunh,  46  Cal.  81;  Central  P.  R.  R.  Co.  v.  Placer  Co.,  Id.  667; 
Witkownki  V,  Skalowt^li,  46  Geo.  41;  Peacoek  v.  Leonard,  8  Nev.  84;  Tena' 
wine  V.  RidUer,  43  Cal.  312;  Murley  v.  ElkinA,  37  Id.  454;  People  v.  Elkina, 
40  Id.  642;  Andrtws  v.  Pratt,  44  Id.  309;  0%crns  v.  State,  27  Wis.  456;  Bax- 
Ur  v.  Brooks,  29  Ark.  173;  ChiUenden  v.  sState,  41  Wis.  285;  WardswoHh  v. 
i^ibl^^y,  38  Id.  484;  Phillips  v.  Welch,  12  Nev.  158;  Matter  of  IVixoni,  12  Id. 
1219;  Iletzell  v.  County  Commissioners,  8  Id.  359;  Locke  v.  Selectmen  of  Lexing* 
ton,  122  Mass.  290. 

To  WHAT  Tribunals  tiie  Writ  may  Issue. — The  legitimate  function  of 
the  writ  of  certiorari  is  to  obtain  a  review  of  proceedings  which  are  judicial 
•or  (juasi  judicial  in  their  character.  It  does  not  bring  up  for  review  the  ac- 
tion of  a  board,  person  oi  tribunal,  which  is  legislative,  ministerial  or  execu« 
tive  in  its  nature:  Stone  v.  Mayor  of  N.  Y.,  26  Wend.  157;  People  v.  Mayor 
V  N.  Y.,  2  Hill,  9;  Ex  parte  Mayor  of  Albany,  23  Wend.  277;  People  v. 
Mayor  of  N.  Y.,  5  Barb.  46;  People  v.  Supervisors,  1  Hill,  195;  People  v. 
orwtn,  68  N.  Y.  403;  Robinson  v.  Supervisors,  16  Cal.  208;  TJiompson  v.  Mult- 
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nomah  Co,,  2  Oregon,  34;  C,  P.  R.  R,  Co,  v.  Placer  Co,,  43  CaL  365;  MiU 
land  Co.  v.  AtidUor-general,  27  Mich.  165;  Peopf^  v.  BuMh,  40  CaL  344;  Locte 
V.  Selectmen  of  Lexington,  122  Maas.  290;  Ckjh  r  i  ^'.!'irffn  v.  Muljord,  2 
Dutch.  49,  holding  that  legislative  acta  of  municipal  corporations  are  subject 
to  review.  The  text  is  to  inquire  not  what  are  the  usual  functions  exercised 
by  the  tribunal,  but  what  is  the  character  of  the  proceeding  sought  to  be  re- 
viewed. Thus  a  judge  may  be  invested  with  some  ministerial  authority,  and 
an  executive  officer  is  occasionally  charged  with  the  performance  of  function* 
of  a  judicial  nature.  In  such  cases  the  action  of  the  judge  cannot  be  re- 
viewed on  certiorari:  Pugaley  v.  Jnderson,  3  Wend.  468;  PearsaU  v.  Com' 
nUssionera,  17  Id.  15;  People  v.  Buali,  40  Cal.  344;  while  the  action  of  the- 
executive  officer  can  be  so  reviewed.  Certiorari  may  issue  to  the  following 
among  others  boards,  or  tribunals  when  in  the  exercise  of  judicial  functions, 
viz.,  to  boards  of  supervisors:  People  v.  El  Dorado  County,  8  Cal.  58;  People 
V.  Supervisors,  51  N.  Y.  442;  Keys  v.  Marin  Co,,  42  CaL  252;  to  board  of 
delegates  of  a  fire  department:  Whitney  v.  Board  q/  Delegaiee,  14  CaL  479; 
to  commissioners  to  partition  lands:  Dyer  v.  Loioell,  30  Me.  217;  to  commis- 
sioner of  insolvency:  Anonymous,  1  Wend.  90;  to  commissioners  of  high- 
ways: Goodwin  V.  HaUoweU,  12  Me.  271;  Thompaon  v.  MuUnomah  Co.,  2 
Oregon,  34;  to  commissioners  of  assessment  in  street  cases:  Matter  qf  Carl- 
ton Street,  20  Wend.  684;  Commissioners  v.  Claw,  15  Johns.  537;  to  the  mayor 
and  aldermen  of  a  city,  acting  in  reference  to  the  laying  out  or  vacating  of 
streets:  Parks  v.  City  of  Boston,  8  Pick.  218;  Stone  v.  Boston^  2  Met.  220;  U> 
commissioners  to  settle  boundaries:  State  v.  Coleman,  1  Green,  98;  to  county 
commissioners:  Fairfield  v.  Commissioners,  66  Me.  385;  Bangor  v.  Countf 
Commissioners,  30  Id.  270;  Oibbs  v.  Hampden,  19  Pick.  298;  Mendon  v. 
County  Commissioners,  2  Allen,  463;  to  township  trustees:  Jordan  v.  Hayne, 
36  la.  9;  to  commissioners  to  set  aside  a  homestead:  Wilaon  v.  Lowe,  7 
Coldw.  153;  to  trustees  of  schools,  in  proceedings  for  the  consolidation  of 
districts:  Miller  v.  Trustees  qf  Sdtools,  10  Chicago  L.  N.  381;  and  to  the 
aldermen  or  boards  of  trustees  of  municipal  corporations  in  a  variety  of 
cases:  Macon  v.  Sliaw,  16  Geo.  172;  Carnden  v.  Mulford,  2  Dutch.  49;  Mayor 
and  Aldermen  v.  Pearl,  11  Humph.  149;  Bradsliaw  v.  City  Council,  39  N.  J. 
L.  416;  State  v.  CUy  of  PatUrson,  30  Id.  489;  Dillon's  Mun.  Corp.,  sees.  368, 
423,  476,  628,  643,  739-742,  and  notes  thereto.  While  certiorari  is  one  of 
the  most  efficient  means  of  testing  the  jurisdiction  of  an  inferior  court  or 
tribunal,  it  is  not  available  for  the  purpose  of  trying  the  titie  to  office  of  the 
persons  who  are  acting  in  such  court  or  tribunal.  It  is  not  a  substitute  for 
quo  warranto:  Coyle  v.  Sherwood,  4  T.  &  C.  35;  1  Hun,  272;  Fractional 
School  District  v.  Seliool  Inspectors,  27  Mich.  3. 

The  Return  and  its  Effect. — "The  officer  or  court  to  whom  the  writ  ia 
addressed  is  required  to  comply  with  the  order  of  the  certiorari,  by  return- 
ing and  certifying  the  record  of  the  proceedings  of  the  inferior  tribunal,  or 
whatever  notes  or  entries  have  been  made  by  it  in  the  nature  of  a  record. 
But  no  more  of  the  facts  of  the  case  can  be  required  to  be  returned,  or  will 
be  looked  into  by  the  court,  than  those  which  are  necessary  to  determine  the 
point  of  jurisdiction,  or  other  question  of  law  arising  on  the  proceedings. 
The  evidence  is  not  brought  up  by  the  writ:"  5  Wash.  Pr.  476,  citing  Rath- 
bun  V.  Sawyer,  15  Wend.  451;  People  v.  Goodwin,  5  N.  Y.  568;  People  v. 
Board  qf  Police,  16  Abb.  337;  People  v.  Mayor  qf  N,  Y.,  2  Hill,  9;  People  v. 
Knowles,  47  N.  Y.  415.  Generally  the  return  is  treated  as  oondnaiva  and  no 
extrinsic  evidence  will  be  received  neither  to  support  nor  to  overthrow  th» 
proceeding,  order,  or  judgment,  which  is  sought  to  be  reviewed:  Fort  r.  Fore^ 
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44  Ala.  478;  Tewlahury  v.  Commissioners,  117  Mass.  563;  Emery  ▼.  Brann, 
67  Me,  39;  Pike  v.  Ilerriman,  39  Id.  52;  /?ewa  v.  EllswoHh,  49  Id.  417; 
Mutland  County  v.  Commissioners,  20  Pick.  71;  McGregor  v.  Supervisors,  37 
Mich.  388;  Hannibal  R.  R,  Co.  v.  ^^a^e  ^oarc2  o/  Equalization,  64  Mo.  294; 
.S'tote  V.  5oan/  o/  Equalization,  7  Nev.  83;  Pcopfe  v.  i?yil*c»,  13  N.  Y.  S.  C. 
625;  Baker  v.  Za«cA,  28  Wis.  268;  Redmond  v.  ^?KZ«r«on,  18  Ark,  449, 
Miller  v.  McCuUough,  21  Id.  426;  i)c;9««y  v.  Betts,  4  Harr.  BeL  352;  Oer- 
vais  V.  Powers,  1  Minn.  45;  Callon  v.  Sternberg,  38  Wis.  539.  In  some  cases 
it  has  been  held  that  if  the  jurisdiction  of  the  lower  court  is  questioned,  the 
evidence  upon  that  subject  must  be  returned  and  may  be  reviewed:  Whitney 
V,  Board  of  Delegates,  14  Cal.  479;  People  v.  Ooodvm,  6  N.  Y.  568;  CulUn 
V.  Lowery,  2  Harr.  Del.  459. 

Certiqbari  as  an  Auxiliary  Eehedt,  may  be  awarded  by  an  appellate 
court  to  bring  up  such  entries,  records,  and  proceedings,  existing  in  the  lower 
court  as  are  essential  to  the  determination  of  the  appeal  on  its  merits:  United 
States  y.  Adams,  9  Wall.  661;  Gregory  v.  Slaughter,  19Ind.  342;  Chinn^s  Pe- 
tition, 2  Monr.  371;  Blanton  v.  Breckenridge,  6  Litt.  S.  0.  25;  Boyle  y,  ConneUy, 
2  Bibb,  7;  State  v.  CoUSns,  3  Dev.  117;  Thatcher  v.  MUler,  II  Mass.  414;. 
•ee  Judson  v.  Eslava,  ante,  32. 
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MiSTAKS  IK  A  Deed. — Parol  evidence  is  not,  where  there  is  no  charge  of 

fraud,  admissible  to  show  a  mistake  in  the  number  of  acres  mentioned  ia 

a  deed. 
Merger  of  AoREESfSNT  into  a  Deed. — ^When  a  deed  is  made  in  pursuance 

of  a  prior  agreement,  the  agreement  is  thereby  made  a  nullity,  and  the 

rights  of  the  parties  are  controlled  by  the  deed. 
pROOr  OF  Consideration. — In  the  absence  of  fraud,  the  consideration  of  a 

deed  can  not  be  impeached  by  parol  evidence  having  relation  to  a  period 

anterior  to  the  delivery  of  the  deed. 

Action  on  a  promissory  note.     The  opinion  states  the  case. 

By  Court,  Hampton,  J.  This  action  was  instituted  on  a  note* 
of  hand,  made  by  Huldah  S.  Covington,  now  the  wife  of  de- 
fendant, Thomas  Calvit,  and  by  John  Vandervall,  dated  the^ 
fourteenth  of  October,  1818,  for  two  thousand  dollars,  payable 
to  plaintiff,  first  of  January,  1820.  It  appeared  in  evidence, 
under  the  general  issue,  that  this  note  had  been  given  in  part 
consideration  of  a  tract  of  land,  sold  by  plaintiff's  agent  to 
Mrs.  Covington,  then  b,  feme-sole ^  and  defendant  contended  that 
there  had  been  a  partial  failure  of  consideration,  and  fraudulent 
misrepresentations  in  effecting  the  sale,  which  would  entitla 
him  to  a  reduction  of  the  amount  stipulated  for  payment.  The 
judge  submitted  to  the  jury  the  questions:  1.  Whether  the  land 
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was  sold  in  gross  or  per  acre;  2.  Whether  there  were  fraudulent 
representations  on  the  part  of  plaintiff's  agent?  The  jury 
found  a  verdict  for  eight  hundred  dollars  and  twenty-five  cents, 
and  plaintiff  moved  for  a  new  trial  for  reasons  filed,  which 
question  is  referred.  It  is  conceded  that  the  deed  contained  a 
warranty  for  not  more  than  two  hundred  and  forty  or  two  hun- 
dred and  fifty  acres,  neither  specifically  conveyed  more,  and 
that  the  consideration  set  out  in  the  deed,  and  for  one  half  of 
which  this  note  was  given,  was  four  thousand  dollars.  In  ad- 
dition to  the  notice  which  the  purchaser  had  from  this  express 
language  of  the  deed,  it  is  in  evidence  that  she  was  duly  notified 
of  the  deficiency  of  the  land,  before  she  took  the  deed,  and 
agreed  to  its  stipulations.  It  is  not  pretended  that  any  mal- 
practice was  used  at  the  time  of  signing  the  note  and  receiving 
the  deed,  such  as  a  misrecital  of  the  terms  of  the  deed  to 
one  unable  to  read,  but  all  the  evidence,  which  by  any  con- 
struction could  imply  fraudulent  representations,  goes  to  a 
period  anterior  to  the  deed,  and  is  removed  thereby,  where  the 
party  states  the  true  quantity,  and  the  true  price,  of  which  Mrs. 
Covington  could  not  but  be  cognizant;  all  that  the  deed  en- 
gages for  stands  complete,  no  deficiency  in  regard  to  the 
quantity  it  warrants,  but  it  is  sought  to  affect  the  consideration 
it  acknowledges,  by  a  reduction,  in  consequence  of  conversa- 
tions which  passed  between  the  parties  prior  to  the  consumma- 
tion of  the  contract.  If  there  was  any  deficiency  of  what  the 
deed  calls  for,  under  our  statute,  this  defense  would  well 
obtain.  But  how  can  we  depart  from  the  covenant  contained 
in  the  deed,  which  settled  the  contract,  to  loose  conversations 
long  anterior  to  it?  No  part  of  the  evidence  reported  by  the 
judge  has  any  immediate  relation  to  the  time  of  the  delivery  of 
the  deed.  A  witness,  named  James  Bouth,  whose  deposition  is 
in  evidence,  says  he  was  a  subscribing  witness  to  the  deed,  but 
not  present  at  its  delivery,  and  cannot,  therefore,  speak  as  to 
what  passed  between  the  parties.  That  at  the  time  of  signing 
the  deed,  he  expressed  some  surprise  at  the  quantity,  being 
only  two  hundred  and  fifty  acres,  since  he  understood  the  sale 
to  have  been  for  four  hundred  acres,  the  quantity  he  always 
supposed  till  then,  contained  in  the  tract.  Terry  told  him  that 
Mrs.  Covington  might  get  four  hundred  acres,  more  or  less; 
denies  that  Terry  ever  told  him  he  had  warranted  the  four  hun- 
dred acres.  Witness  lived  on  the  land  a  year,  and  all  this  time 
supposed  the  tract  to  contain  four  hundred  acres.  A  witness 
of  the  name  of  Take,  whose  deposition  is  in  evidence,  states. 
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that  he  was  present  at  the  sale,  and  that  two  hundred  and  fift j 
acres  was  the  quantity,  and  the  consideration,  four  thousand 
dollars.  He  is  the  only  witness  who  appears  to  know  anything 
of  what  passed  between  the  parties  at  the  time  of  closing  the 
contract,  and  he  says  nothing  of  any  improper  inducement  hav* 
ing  been  presented  to  Mrs.  Covington,  to  accept  the  deed.  The 
inference  from  all  the  evidence  is  clear  and  satisfactory,  that 
Terry  sold  the  land  for  two  hundred  and  fifty  acres,  on  war- 
i^^uity ;  yet  believing  it  probable,  like  many  of  the  old  surveys, 
it  might  contain  more,  perhaps  five  hundred  acres,  and  that 
Mrs.  Covington  bought  it,  content  with  the  assurances  of  the 
deed,  yet  under  reasonable  hopes,  and  perhaps  belief,  that  the 
tract  contained  more,  perhaps  four  hundred  acres.  This  is 
certainly  more  reasonable  than  the  inference  contrary  to  the  ex- 
press tenor  of  the  deed,  that  she  bought  the  land  at  ten  dollars 
per  acre,  and  stipulated  to  pay  for  one  hundred  and  fifty,  at 
this  rate,  more  than  the  vendor  was  willing  to  warrant. 

In  Hawes  v.  Baker,  3  Johns.  506,  the  marginal  summary  of 
the  principles  of  decision  is,  ''  where  B.,  by  articles  of  agree- 
ment, covenanted  to  sell  and  convey  to  H.  a  tract  of  land,  at 
nine  pounds  per  acre,  and  a  deed  was  accordingly  executed,  and 
the.  purchase-money  paid  according  to  the  quantity  of  acres 
expressed  in  the  deed,  it  was  held,  that  no  parol  evidence  was 
admissible  to  show  that  there  was  a  mistake  in  the  quantity 
mentioned  in  the  deed,  and  that  an  action  for  money  had  and 
received  to  recover  back  the  money  paid  for  the  number  of  acres 
alleged  to  be  deficient,  was  not  maintainable." 

Considering  the  cases  analogous  in  principle,  we  shall  adopt 
the  language  of  Thompson,  J.  *'  There  is  no  instance  of  any 
fraud  having  been  practiced  on  the  plaintiff.  The  most  that 
can  be  alleged  is,  that  there  has  been  a  mistake  vnth  respect  to 
the  insertion  of  the  consideration-money  in  the  deed.  The  con- 
tract between  the  parties,  according  to  the  articles  of  agree- 
ment, was  executory,  and  having  been  executed  and  consum- 
mated by  the  deed  subsequently  given,  the  agreement  became 
null  and  of  no  further  effect.  This  is  not  like  the  case  of 
Waiver  v.  BenUey,  1  Cai.  48.  The  court  there  sustained  the 
action  for  money  had  and  received,  on  the  ground  that  the  de- 
fendant having  altogether  failed  to  perform  the  contract  on  his 
part,  the  plaintiff  had  his  election  either  to  proceed  on  his  cov- 
enant for  damages,  or  to  disaffirm  the  contract,  and  to  bring  his 
action  to  recover  back  the  money  he  had  paid.  The  present 
cade,  however,  is  not  one  where  the  plaintiff  claims  the  right  oi 
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disaffirming  the  contracfc,  but  has  conBummaied  ifc  by  the  a<s 
oeptance  of  a  deed.  The  deed  cannot  be  considered  as  an 
execution  of  the  contract  in  part  only.  If  an  execution  at  nll» 
it  must  be  of  the  whole  contract,  and  the  articles  of  agreement 
are  a  nullity.  If  so,  the  testimony  offered  in  support  of  the 
plaintiff's  action,  to  show  that  the  consideration  expresseil  in 
the  deed  was  more  than  ought  to  have  been  paid,  conld  be 
viewed  in  no  other  light  than  as  parol  evidence,  repugnant  to 
the  written  contract.  That  such  testimony  is  not  admissible^ 
has  been  repeatedly  ruled  in  this  court:  2  Cai.  171;  1  Johns. 
418.  The  language  of  the  court  in  those  cases,  was,  that  it 
cannot  be  a  safe  or  salutary  rule  to  allow  a  contract  to  rest 
partly  in  writing  and  partly  in  parol.  Whenever  it  is  reduced 
to  writing,  that  is  to  be  considered  the  evidence  of  the  agree- 
ment, and  everything  resting  in  parol  become  thereby  extiu* 
guished." 

In  the  case  of  Scliemerhom  v.  Vanderheyderiy  1  Johns.  140  [S 
Am.  Dec.  304],  the  court  say:  "The  consideration  for  the  as- 
signment is  expressly  stated  in  the  deed  of  assignment  itself, 
and  the  parties  are  thereby  precluded  from  setting  up  any 
greater  or  different  consideration.  To  allow  of  parol  evidence 
for  that  purpose  would  be  to  extend  or  substantially  vary  the 
language  of  a  written  contract.  Though  the  promise  in  ques- 
tion may  have  been  made  previously  to  the  assignment,  vet 
after  the  execution  of  the  instrument  we  must  presume  that  the 
father  and  son  altered  the  consideration  mentioned  at  first,  and 
finally  acted  upon  that  which  is  set  forth  in  the  assignment." 

So  in  the  case  before  us,  we  must  presume,  after  the  execu- 
tion of  the  deed,  that  the  consideration  therein  mentioned  was 
the  one  finally  agreed  on  between  the  parties.  In  the  absence 
of  fraud,  which  we  consider  this  case  not  corrupted  with,  it  will 
readily  be  conceded,  on  the  basis  of  these  and  many  other  au- 
thorities in  the  books,  that  unless,  under  our  statute,  the  con- 
sideration for  the  land  sold  by  the  agent  of  Dr.  Kerr  to  Mrs. 
Covington  could  not  be  impeached  by  parol  evidence  having 
relation  to  a  period  anterior  to  the  delivery  of  the  deed,  the 
statute,  as  we  have  before  remarked,  will  not  alter  the  case,  ex- 
cept when  there  be  a  deficiency  of  the  quantity  mentioned  in 
the  deed. 

As  our  .statute  broaches  the  contract  so  as  to  let  in  an  inquiry 
into  the  consideration,  we  do  not  deem  it  necessary  to  look  into 
the  common  law  doctrine  iu  regard  to  defenses  to  be  set  up 
where  there  has  been  fraud,  a  partial  or  entire  failure^  or  want 
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of  consideration.  Without  intending  solemnlj  to  adjudicate 
these  points,  we  intimate  an  opinion  that  in  the  absence  of 
fraud,  no  defense  can  be  set  up  at  law  on  pretense  of  a  partial 
failure  of  the  consideration;  but  such  defense  can  be  made 
where  there  is  an  entire  want  of  consideration,  ab  initio,  or  an 
entire  failure  subsequently,  whenever  such  failure  would  sub- 
ject the  plaintiff,  and  where  a  partial  failure  is  combined  with 
fraad,  we  are  inclined  to  the  opinion  such  defense  would  be 
beard:  1  Campb.  40,  note;  2  Id.  34C;  3  Johns.  506  [Howes  y. 
Barker,  3  Am.  Dec.  526].  The  first  of  these  points  most  doubt- 
ful. 

The  cases  1  and  2  Bay,  proceed  much  upon  the  civil  law  prin- 
ciples. Considering  all  the  circumstances  in  this  case,  we  are 
of  opinion  that  a  new  trial  be  granted.  Let  a  venire  de  novo  be 
Awarded,  and  the  costs  abide  the  final  result. 

Ellis  and  Winston,  JJ.,  concurred. 


That  Pabol  Evidencs  is  Inadmissible  to  control  the  temw  of  a  written 
instmrnent  is  a  principle  frequently  enunciated  by  the  coorts  of  this  state: 
Younff  V.  Jacovxiy,  9  S.  &  M.  212;  Brantley  v.  Carter,  4  Cush.  282;  FFAi^ 
u)orth  V.  Ilarria,  40  Miss.  483;  Ilemdon  v.  Ilenderson,  41  Id.  584;  Cocke  ▼. 
BaUey,  42  Id.  81;  MeOuire  v.  Stevens,  Id.  725;  Kerr  v.  Kuykewlall,  44  Id. 
137.  For  the  adjudications  of  other  states  upon  this  subject,  see  Thompson 
V.  WhUe,  1  Am.  Dec  252,  and  note;  Snyder  v.  Snyder,  6  Id.  403;  Oathm  ▼. 
KUpoUrick,  Id.  557;  Stevens  v.  Cooper,  7  Id.  499. 


State  v.  Moor. 

[Wazxkb,  184.] 

IXiBCHAROB  or  JuBT. — A  jury,  if  unable  to  agree,  may,  eren  In  a  criminal 
case,  be  discharged  at  the  end  of  the  term,  and  also  in  other  cases  of  in- 
evitable necessity. 

Constitution  of  United  States. — The  provision  of  the  constitution  of  the 
United  States  providing  that  no  person  shall  be  twice  put  in  jeopardy 
for  the  same  offense,  is  binding  on  the  state  courts. 

Jeopabdy. — When  the  jury  is  necessarily  discharged  without  giving  a  ver- 
dict, the  defendant  has  not  been  so  in  jeopardy  as  to  prevent  his  again 
being  put  on  triaL 

Indictment  for  grand  larceny.     The  opinion  states  the  case. 

By  Court,  Ellis,  J.  From  the  record  in  this  case,  it  appears 
that  at  the  last  term  of  the  circuit  court  of  Adams  county,  the 
following  order  was  spread  upon  the  minutes:  "  At  twelve 
o'clock  on  Saturday  night,  the  last  day  of  the  term,  the  jury  in 
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this  prosecution  nofc  having  agreed  upon  their  verdict  were  dis- 
charged by  the  court,  without  the  consent,  and  against  the 
wish  of  the  prisoner,  and  the  prisoner  is  forthwith  ordered  to 
be  remanded  to  the  prison  of  Adams  county."  The  first  au- 
thority upon  the  question  now  submitted  for  the  consideration 
of  the  court,  is  to  be  found  in  Coke  on  Littleton,  sec.  366, 
letter  F,  where  the  principle  is  laid  down  in  broad  terms:  "  A 
jury  charged  and  sworn  in  case  of  life  or  member,  cannot  be 
discharged  by  the  court  or  any  other,  but  they  ought  to  give  a 
verdict."  The  same  doctrine  is  to  be  found  in  3  Inst.  110, 
where  Lord  Coke  says:  "  To  speak  it  here  once  for  all,  if  any 
person  be  indicted  of  treason  or  of  felony,  or  of  larceny,  and 
plead  not  guilty,  and  thereupon  a  jury  is  returned  and  sworn, 
their  verdict  must  be  heard,  and  they  cannot  be  discharged; 
neither  can  the  jurors  in  those  cases  give  a  privy  verdict;  but 
ought  to  give  their  verdict  openly  in  court. " 

It  seems  to  have  been  admitted  at  bar  in  the  argument  that 
the  only  case  referred  to  by  Lord  Coke  to  support  the  rule  he 
laid  down,  had  no  applicability,  for  it  was  the  case  of  an  ap> 
prover  to  be  found  in  the  year  books  during  the  reign  of  Ed- 
ward III.,  iu  which  it  was  adjudged  *'  that  a  person  indicted 
for  larceny,  and  who  had  pleaded  not  guilty,  and  put  himself 
upon  his  countr}*,  should  not  afterwards,  when  the  jury  was  in 
court,  be  admitted  to  become  an  approver,  because,  by  solemnly 
denying  the  fact  by  his  plea,  he  had  lost  all  credit,. and  ought 
not  to  be  received  as  a  witness  against  others."  Sergeact 
Hawkins  and  Mr.  Justice  Blackstone  adopted  the  rule  in  the 
Institutes,  and  refer  to  those  books  as  authority,  I  find  from 
an  examination  of  the  case  of  the  Two  KinlockSy  Foster,  27,  the 
judges  did  not  consider  the  resolution  as  reported  in  Carthew, 
entitled  to  much  respect,  as  there  was  no  authentic  report  of 
the  case.  So  far  as  we  have  been  able  to  understand  this  case 
as  reported  by  Chief  Justice  Eyre,  Holt  is  reported  to  hare 
said:  ''I  have  had  occasion  to  consider  of  this  matter.  In 
criminal  cases,  a  juror  cannot  be  withdrawn  but  by  consent. 
And  in  capital  cases  it  cannot  be  done  even  with  consent."  It 
is  evident  the  learned  judge  did  not  intend  to  lay  down  a  gen- 
eral rule  upon  this  subject;  but  to  prevent  the  exercise  of  an 
imreasonable  and  oppressive  claim  on  the  part  of  the  pro9e« 
cutor,  who,  it  seems,  after  the  jury  had  been  charged  with  the 
deliverance  of  the  accused,  found  his  evidence  insufficient  to 
produce  a  conviction,  prayed  to  have  a  juror  withdrawn,  and 
the  cause  to  be  continued  until  such  time  as  he  might  be  pre- 
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pared  with  his  testimonj.  An  application  so  unprecedented, 
even  in  those  days,  could  not  fail  to  strike  the  court  as  unwar- 
ranted by  precedent  and  principle,  and  contrary  to  the  known 
and  established  rights  of  every  subject  of  the  realm.  Subse* 
quent  to  the  resolution  reported  in  Carthew,  many  cases  can 
be  found  where  the  courts  have  discharged  juries  where  the 
crown  was  not  prepared  with  its  testimony.  This  was  done  in 
the  cases  of  Whitebrcnd  and  Feamwick^  reported  in  the  state 
trials,  and  deemed  by  all  humane  and  enlightened  judges  of 
the  present  day,  an  arbitrary  and  unjustifiable  exercise  of  dis- 
cretionary power.  Mr.  Justice  Foster,  in  his  able  and  elabo- 
rate review  of  all  the  authorities  in  the  case  of  the  Kinlocks, 
does  not  deny  the  general  position  that  a  jury  can  be  discharged 
under  particular  circumstances,  when  he  says:  *'  It  seems  that 
an  opinion  did  once  prevail,  that  a  jury  once  sworn  and 
charged  in  any  criminal  case  whatsoever  could  not  be  discharged 
without  giving  a  verdict,  but/'  he  says,  "this  opinion  is  ex- 
ploded in  Ferraris  case,  and  it  is  there  called  a  common  tradi- 
tion  which  had  been  held  by  many  learned  in  the  law." 

An  information  was  exhibited  against  Ferrars  for  forgery, 
and  it  was  resolved  by  all  the  justices  that  although  the  jury 
be  charged  and  sworn  in  the  case  of  a  plea  of  the  crown,  yet  a 
juror  may  be  drawn,  or  the  jury  dismissed,  contrary  to  common 
tradition,  which  hath  been  held  by  many  learned  in  the  law: 
Sir  Thos.  Baym.  84.  From  this  view  of  the  old  authorities, 
without  resorting  to  the  numerous  cases  in  Kelyng's,  it  will  be 
admitted  the  court  has  the  power  of  discharging  juries  in  cap- 
ital cases  under  circumstances  of  great  necessity.  What  cir- 
cumstances of  necessity  will  be  considered  as  sufficient  to 
warrant  our  interposition  in  the  exercise  of  high  discretionary 
powers  in  such  cases,  is  a  matter  of  great  doubt  and  delicacy. 
I  am  fully  persuaded  it  will  be  difficult  and  dangerous  to  estab- 
lish any  general  rule  upon  this  subject,  therefore  we  shall  con- 
fine ourselves  to  the  record  before  us,  and  not  hazard  the  estab- 
lishment of  a  precedent  which  may,  in  its  ot>eration,  turn  loose 
the  murderer  upon  society,  or  sacrifice  the  innocent  to  the 
flexibility  of  its  principles. 

It  was  urged  with  considerable  force  and  ability  that  the  de- 
fendant is  entitled  to  his  discharge,  because  the  jury  separated 
contrary  to  his  consent  before  they  agreed  on  their  verdict; 
and  secondly,  the  fact  of  their  not  being  able  to  agree  raises 
such  presumption  in  favor  of  his  innocence,  as  ought  to  be 
tantamount  to  an  acquittal.    These  positions  cannot  be  sus- 
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taiued  without  all  the  evils  resulting  from  a  general  rule;  hence 
we  iiave  thought  it  prudent  to  confine  ourselves  to  the  partic- 
ular circumstances  of  the  case.  So  far  as  the  American  an* 
thorities  touch  this  case,  I  think  there  can  be  no  doabt  as  to 
the  result  of  our  conclusions.  In  the  case  of  the  CommonweaUh 
Y.  Bowden,  9  Mass.,  the  court  was  clearly  of  opinion  that  a 
juror  could  be  withdrawn  in  a  case  of  felony  without  operating 
ns  an  acquital;  but  I  believe  the  exercise  of  discretionary  power 
in  that  case,  uncontrolled  by  any  circumstance  of  absolute  or 
inevitable  necessity,  extended  the  doctrine  too  far.  The  court 
declares  ''  the  ancient  strictness  of  the  common  law  upon  this 
subject  has  very  much  abated  in  the  English  courts;  nor  would 
it  bo  consistent  with  the  genius  of  our  government  or  laws  to 
use  compulsory  means  to  effect  an  agreement  among  jurors. 
The  practice  of  withdrawing  a  juror  where  there  existed  no 
prospect  of  a  verdict  has  frequently  been  adopted  at  criminal 
trials  in  this  court,  and  the  exception  taken  in  this  case  cannot 
prevail."  The  same  doctrine  has  been  held  in  the  case  of  The 
CommonweaUh  v.  Wood  <&  Sherbum,  on  an  indictment  for  lar- 
ceny. The  case  of  The  People  v.  OlcoU,  ruled  by  Justice  Kent, 
in  2  Johns.  Cas.  [1  Am.  Dec.  168],  is  very  full  upon  the  subject 
which  extends  not  only  to  misdemeanors,  but  to  capital  cases. 
He  says:  ''With  respect  to  misdemeanors,  we  may  with  per- 
fect safety  and  propriety  adopt  the  language  of  Sir  M.  Foster, 
27,  which  he,  however,  applies  to  capital  crimes,  that  it  is  im- 
possible to  fix  upon  any  single  rule  which  can  be  made  to 
govern  the  infinite  variety  of  cases  that  may  come  under  the 
general  question,  touching  the  power  of  the  court  to  discharge 
juries  sworn  and  charged  in  criminal  cases,"  which  evidently 
implies,  if  the  court  is  satisfied  the  jury  have  made  long  and 
tmsuccessful  efforts  to  render  a  verdict,  and  in  all  human 
probability  there  be  but  little  prospect  of  their  agreeing;  every 
principle  of  humanity  and  public  justice  would  seem  to  require 
they  should  be  delivered  of  their  charge,  and  the  prisoner  re- 
manded. I  believe  there  is  not  a  single  case  to  be  found  in  the 
books,  where  the  court  is  precluded  from  the  exercise  of  a  dis- 
cretionary power  in  discharging  the  jury  if  the  prisoner  should 
put  himself  upon  the  country,  in  a  fit  of  insanity — so  in  the 
case  of  the  jury  becoming  intoxicated — so  if  one  of  the  juiy 
fall  down  in  a  fit  of  apoplexy — so  if  one  of  the  jurors  be  men- 
tally diseased,  or  incurably  prejudiced  against  the  aooased — so 
if  the  ^iiy  be  separated  and  dispersed  by  an  armed  force; — 
«o,  aloo,  if  the  judge  be  incapacitated  from  presiding  oveK 
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the  trial.  In  all  these  cases,  I  presume  it  will  not  be  pretended 
the  prisoner  would  go  without  day.  If  such  a  doctrine  be 
-established  and  declared  to  be  the  law  of  the  land,  the  ends  of 
Justice  would  be  defeated,  and  the  most  abandoned  and  de- 
praved villains  would  be  virtuallj  licensed  in  the  commission 
of  the  most  unparalleled  atrocities. 

Every  principle  of  public  policy  and  expediency  protests 
«against  such  a  state  of  things,  and  I  think  the  corrective  must, 
from  the  very  nature  of  things,  rest  in  the  breast  of  the  court, 
in  the  exercise  of  a  sound  discretion,  controlled  by  the  cases 
cited,  for  the  protection  of  the  prisoner  from  unreasonable  and 
oppressive  prosecutions.  The  defendant's  counsel  relied  much 
upon  the  fifth  article  of  the  amendment  to  the  constitution  of  the 
United  States,  which  contains  the  following  provision:  "Nor 
shall  any  person  be  subject  for  the  same  offense,  to  be  twice  put 
in  jeopardy  of  life  or  limb."  I  must  confess,  this  amendment 
to  the  constitution  of  the  United  States  created  the  only  doubt 
I  have  ever  entertained  on  this  important  question.  It  was 
properly  admitted  in  argument  that  this  provision  of  the  consti- 
tution was  binding  in  the  United  States,  as  well  as  the  state 
courts  of  the  union,  for  I  take  it,  it  has  never  been  questioned 
but  that  the  constitution  of  the  United  States  is  the  paramount 
law  of  the  land,  auy  law,  usage  or  custom  of  the  several  states 
to  the  contrary  notwithstanding.  What  was  intended  by  the 
framers  of  the  constitution  when  they  declared,  ''Nor  shall 
any  person  be  twice  put  in  jeopardy  of  life  or  limb  for  the  same 
offense."  Chief  Justice  Spencer,  iu  the  case  of  the  People  v. 
Goodwin  <&  Joh^is.  [9  Am.  Dec.  303],  gives  a  very  learned  and 
able  opinion  upon  this  subject,  and  shows  what  must  have  been 
the  intention  of  those  who  framed  this  article.  But  it  is  asked, 
why  insert  a  provision  in  the  constitution  for  the  protection  of 
the  citizen,  which  had  been  repeatedly  and  unequivocally  rec- 
ognized by  the  whole  current  of  English  authority?  This 
question  will  be  satisfactorily  answered  by  a  recurrence  to  the 
history  of  the  times,  not  very  long  after  the  establishment  of 
our  independence,  when  every  state  and  every  individual  in  the 
community  were  jealous  of  their  rights  and  liberties — privileges 
which  they  had  rescued  at  the  hazard  of  their  lives  and  fortunes 
from  the  throes  of  the  revolution,  and  secured  by  a  solemn 
recognition  in  the  charter  of  their  political  freedom.  They  did 
not  wish  to  leave  anything  in  doubt,  when  they  looked  back 
with  horror  and  indignation  to  the  judicial  despotism  of  a 
Jeffries.     The  prisoner,  it  is  said,  was  in  jeopardy  from  the 
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very  moment  the  jury  was  impaneled  to  try  him,  but  I  cannot 
persuade  myself  that  such  is  the  fair  eon<«triic4on  to  be  given 
to  the  amendment.  The  forms  prescribed  ijy  law,  to  ascer- 
tain the  guilt  or  innocence  of  the  accused,  cannot  properly  be 
considered  that  kind  of  jeopardy  contemplated  by  the  consti- 
tution of  the  United  States;  but  the  means  used  by  courts  of  lavr 
in  attaching  the  jeopardy,  which  can  never  take  place,  until  after 
the  rendition  of  the  verdict  by  the  jury  charged  with  the  deliv- 
erance of  the  accused.  Such  I  conceive  to  be  the  construction 
which  ought  to  be  placed  upon  this  word.  A  prisoner  must  in 
all  cases  answer  to  his  offense,  before  he  can  be  considered  in 
jeopardy. 

And  will  it  be  contended,  if  any  one  of  the  facts  necessary 
to  constitute  the  whole  of  an  answer  be  wanting,  that  the  others 
will  be  sufficient  in  contemplation  of  law  ?  But  we  are  met  by 
this  objection :  Suppose  the  court  place  it  out  of  the  power  of 
the  prisoner  to  answer  by  discharging  the  jury,  then  I  will  an- 
swer and  say,  if  the  discharge  had  taken  place  unadvisedly,  the 
cases  controlling  the  undue  exercise  of  such  a  power,  will  pro- 
tect him,  and  the  court  will,  in  all  such  cases,  be  compelled  to 
consider  his  answer  as  full  and  perfect,  upon  a  plea  of  auirejois 
acquit  How  stands  the  case  here  ?  The  defendant.  Moor,  was 
arrainged,  and  pleaded  not  guilty,  and  put  himself  upon  the 
country  for  trial,  and  a  jury  was  regularly  charged  with  his  de- 
liverance. After  hearing  the  evidence  and  counsel  on  both 
sides,  the  jury  retired  to  consider  of  their  verdict,  and  not  be- 
ing able  to  agree,  they  were  discharged  at  the  very  last  moment 
of  the  term,  when  the  powers  of  the  court  and  jurors  ceased. 
Was  this  the  exercise  of  a  discretionary  power,  used  for  the 
purpose  of  oppressing  the  prisoner  ?  Certainly  not.  It  was  a  case 
of  inevitable  necessity,  which  grew  out  of  the  operation  of  the 
law,  known  to  the  prisoner,  and  over  which  the  court  could 
have  no  control.  I  cannot  distinguish  this  case  of  inability  in 
the  jury  to  act,  from  those  I  have  already  mentioned,  where  the 
jury,  either  from  intoxication,  or  if  they  be  bodily  or  mentally 
diseased,  are  incapacitated  from  the  discharge  of  their  duti^. 
The  case  of  Cook  et  aL ,  cited  from  Pennsylvania,  does  not  deny 
the  power  of  the  court,  under  imperious  cases  of  necessity,  to 
discharge  the  jury.  Chief  Justice  Tilgbman,  in  giving  his 
opinion,  said  it  was  the  duty  of  the  justices,  who  tried  the  case, 
to  give  separate  verdicts,  although  the  jury  could  not  agree  b» 
to  the  other.  There  was  no  fact  on  the  record  to  show  which 
of  the  parties  were  entitled  to  the  verdict  the  jury  were  ready 
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to  give  in,  therefore,  the  learned  judge  correctly  observed,  hd 
would  jeopardize  the  lives  of  innocent  men,  who  had  a  right  to 
claim  their  verdict  on  the  trial  below,  more  especially  as  it  did 
not  appear  to  the  court  there  wan  an  absolute  necessity  of  dis- 
charging the  jury  at  the  time  ihey  separated.  He  observes,, 
when  speaking  of  Goodwin's  coise,  '*this  argument,  it  must  be*, 
confensed,  reached  to  all  cases  of  felony,  but  still  he  prudently^ 
confined  his  opinion  to  the  case  before  the  court,  in  which  there- 
was  an  ingredient  of  some  weight,  not  found  in  any  other  case, 
and  that  was,  that  the  time  of  tlie  court  sitting  was  to  expire 
in  half  an  hour,  and  there  was  n  moral  certainty  the  jury  would 
not  agree  in  so  short  a  time." 

The  case  decided  by  Mr,  Justics  Story,  2  Gall.  364,  lays  down 
the  position,  the  courts  have  the  power  of  discharging  juries 
under  striking  circumstances  of  uecossity. 

We  are  of  opinion  the  judge  acted  in  conformity  with  the 
well  established  principles  of  law,  in  discharging  the  jury,  and 
remanding  the  prisoner  to  take  his  trial  ai  t))e  next  term. 


The  Inabilitt  of  thb  Jury  to  Agree  is  now  gene^iJIv  regarded  »■  each 
a  neceesity  oa  will  warrant  the  discharge  of  the  jury,  in  the  dixcretion  nf  the 
court,  even  against  the  prisoner's  protest,  and  such  dischart^  will  b^  vto  im- 
pediment to  a  second  trial  for  the  same  offense:  United  States  v.  f^t^rez^  9 
Wheat.  579;  Ex  parte  Lange,  )8  Wall  1G3;  Lester  v.  Statu,  33  Ga.  .^?0-  StnU 
V.  Walker,  2G  Ind.  346;  Dobbins  v.  State,  14  Ohio  St,  493;  McCreatit  v.  Com- 
monwealih,  29  Penn.  St.  323;  State  v.  Iloneyeutt,  74  N.  C.  391;  Ex  jxirU 
MaawtU,  11  Nev.  428;  Expartf.  McLaugldin,  41  Cal.  211;  Peojde  v.  Cage,  48 
Id.  323;  Crookham  v.  StaU,  5  W.  Va.  510;  Hoffman  v.  Stale,  20  Md.  425; 
People  V.  Olcott,  1  Am.  Dec.  168.  and  note;  State  v.  Woodruff,  2  Id.  122;  Peo- 
ple V.  Barrett,  Id.  239;  Proffatt  on  Jury  Trial,  sec,  485  et  seq.;  Story  on  the* 
Constitution,  sec.  1787.  The  {jrevailing  doctrine  upon  the  constitutional 
provision  that  *'no  person's  life  or  liberty  shall  be  twice  placed  in  jeopardy 
for  the  same  offense,"  is  stated  in  the  opipiou  of  the  court  delivered  by  Chal- 
mers, J.,  in  the  recent  decision  of  2'eat  v.  State.  53  Miss.  439,  453,  as  follows: 
"There  are  few  questions  in  the  criminal  law  upon  which  the  authoiities  are 
more  irreconcilably  at  conflict  than  the  one  presented  by  these  antagonistic 
views.  Without  elaborating  a  question  which  has  been  so  otten  and  so  ex- 
haustivcly  discussed,  we  feel  no  hesitation  in  announcing  our  concurrence  in 
that  line  of  decisions  which  hold  that  a  party  is  placed  in  jeopardy  whenever 
upon  a  valid  indictment  in  a  court  of  competent  jurisdiction  and  before  a 
legally  constituted  jury  his  trial  has  been  fairly  entered  ux)on,  and  that  if 
thereafter  the  jury  is  illegally,  improperly  and  unnecessarily  dischargeii  by 
the  court,  it  operates  as  an  acquittal,  so  that  he  can  never  thereafter  be  ar- 
raigned for  the  same  offense.  It  was  held  in  Price's  ease,  36  Miss.  531,  tliat 
the  court  could  discharge  a  jury  who  were  unable  to  agree,  and  that  such 
discharge  would  not  operate  as  an  acquittal;  and  some  portions  of  the  lan- 
guage used  in  that  case  would  seem  to  inculcate  the  doctrine  that  nothing 
i^ort  of  an  actual  verdict  of  acquittal  or  conviction  would  support  a  pica  of 
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former  jeopardy.  Bat  in  JoaepMne's  coBe^  39  Miss.  G13,  it  was  ezpreesly  de- 
clared that  the  conrt  could  not  discharge  the  jury  except  where  there  eidsted 
Bomo  legal  necessity  for  so  doing,  as  where  it  was  demonstrated  that  they 
could  not  agree,  or  the  term  was  about  to  expire,  or  some  other  legal  ur 
physical  impossibility  to  the  rendition  of  a  verdict  existed.  In  the  doctrine 
thus  stated  we  agree;  nor  does  it  in  any  manner  conflict  with  the  idea  that 
an  unauthorized  and  unnecessary  discharge  of  the  jury  will  operate  as  an  ac- 
quittal. All  will,  perhaps,  agree  that  it  would  have  this  effect,  if  agpdnst  the 
protest  or  without  the  consent  of  the  accused  the  discharge  was  arintnrily, 
oppressively  and  tyrannically  directed  by  the  judge;  for  otherwise  that  official 
might  discharge  the  jury  whenever  he  saw  or  apprehended  that  the  indica- 
tions pointed  to  an  acquittal,  and  thus,  by  summoning  successiye  juries,  at 
length  compel  a  conviction." 

Thb  Expiration  of  thb  Term  before  a  verdict  is  rendered  will  be  a  dis- 
charge of  the  jury  by  operation  of  law,  and  will  not  be  construed  as  an  ac- 
quittal so  as  to  bar  a  retrial:  State  v.  J^ors,  64  Mo.  376;  People  v.  Cage^  48 
CaL  323;  TecU  v.  State,  53  Miss.  439;  State  v.  TiUetum,  7  Jones  K  114. 

Constitution  of  United  States,  when  not  Afpucablb  in  State  CouBTSb 
— The  assumption  in  this  case  that  the  fifth  amendment  to  the  constitution 
of  the  United  States  furnished  a  rule  for  the  guidance  of  state  courts  is  an 
error.  This  amendment  is  a  limitation  on  the  powers  of  the  federal  govern- 
ment, and  is  not  applicable  to  the  legislation  of  the  states:  Bam  v.  Manor  qf 
BaUimore,  7  Pet.  (U.  S.)  243;  WUhers  v.  Buckley,  20  How.  (U.  S.)  84;  Clark 
V.  Dick,  1  Dillon,  8;  HolUster  v.  The  Vnion  Co,,  9  Ckmn.  436;  LivmgMon 
V.  Mayor  qf  New  York,  8  Wend.  85;  Railroad  Co.  v.  Davis^  2  D.  &B.  451; 
Powtra  v.  Inferior  Court  qf  Dougherty  Co.,  23  6a.  65;  Wmmer  t.  BmUmrjft 
80  Mich.  201;  PreacoU  v.  Stale,  19  Ohio  St.  184. 


Gale  v.  Green. 

[Walksb,  169.] 

Bescindino  Contract  of  Purchase. — ^A  vendee  in  pownnsoion  of  land  be- 
fore conveyance  has  no  right  to  rescind  his  contract  of  pnrohaae^  theit 
being  no  eviction  by  title  paramount. 

Bill  in  equity.     The  opinion  states  the  case. 

By  Court,  Ellis,  J.  The  complainant  represents  in  his  bill 
that  on  the  tenth  of  September,  1817,  Thomas  M.  Glreen,  in 
consideration  that  a  certain  Levin  L.  Cartwright  agreed  to  pay 
him,  the  said  Green,  the  sum  of  one  thousand  dollars,  and  had 
executed  his  several  notes  for  the  same,  payable  in  install- 
ments, bargained  and  sold  to  the  said  L.  L.  Cartwright  a  cer- 
tain lot  or  parcel  of  ground  in  the  town  of  Greenville,  contain- 
ing forty  square  poles,  etc. ,  and  that  said  Green  executed  to 
said  Cartwright  his  bond  in  the  sum  of  three  hundred  doUan, 
to  make  to  said  Cartwright,  on  or  before  the  thirteenth  day  ol 
January  ensuing,  a  good  and  sufficient  title,  or  general  war* 
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ranty  deed,  and  in  fee-simple  to  the  said  lot  and  its  appurte- 
nances, and  that  some  time  after  making  the  aforesaid  contract 
he  treated  with  said  Cartwright  for  the  purchase  of  said  lot, 
and  agreed  with  him  to  give  the  money  therefor,  that  he,  the 
said  Cartwright,  was  bound  to  pay  the  said  Green.     It  was 
then  agreed  by  all  parties  that  Cartwright's  notes  for  the 
amount  of  the  purchase-money  should  be  canceled,  and  com«> 
plainant's  note  given  in  lieu  thereof,  and  that  the  bond  from 
Green  to  Cartwright  to  convey  title  should  be  transferred  to 
the  complainant.     The  complainant  further  represents  that  he 
was  let  into  the  possession  of  the  lot  aforesaid,  and  immedi- 
ately commenced  making  repairs  and  improvements  of  consid- 
erable value,  in  the  full  belief  that  said  Green  had  a  good  title 
to  the  same,  and  would  according  to  the  tenor  of  his  covenant 
convey  title  whenever  it  was  required.     In  this  he  failed,  and 
commenced  suits  upon  the  notes  when  they  became  due,  and 
obtained  judgment.     The  complainant  concludes  with  the  fol- 
lowing specific  prayer:  For  perpetual  injunction,  rescission  of 
the  contract,  to  raise  an  account  to  decree  a  specific  perform- 
ance of  the  covenant  to  convey  title,  and  for  general  relief,  etc. 
The  answer  of  defendant  admits  that  the  several  contracts 
mentioned  in  complainant's  bill  were  executed  as  therein  stated, 
but  that  said  Cartwright  knew  the  title  to  said  lot  was  then  in 
respondent's  mother,  and  that  she  was  to  make  titles  as  soon  as 
she  returned  to  the  country.     Bespondent  denies  he  ever  re- 
fused to  make  titles  to  complainant,  but  on  the  contrary,  ten- 
dered the  same,  which  were  refused.     The  respondent  derives 
title  from  a  Spanish  grant  through  his  mother,  as  administra- 
trix of  the  estate  of  his  deceased  father,  Henry  Green,  who  was 
authorized  to  sell  the  same  by  an  act  of  the  territorial  legisla- 
ture, passed  on  the  seventh  day  of  December,  1812.    At  a  supe- 
rior court  of  chancery,  for  the  western  district,  held  on  the 
second  Monday  in  Januaiy,  1823,  this  case  was  opened,  upon  a 
motion  to  dissolve  the  injunction,  and  after  hearing  counsel, 
and  due  deUberation  being  had  thereon,  the  motion  was  sus- 
tained and  injunction  dissolved.     An  appeal  was  taken  to  this 
court.     The  complainant  has  no  right  to  complain,  it  appearing 
from  the  time  of  the  execution  of  the  contract  between  L.  L. 
Cartwright,  Thomas  Gale,  and  Thomas  M.  Green,  that  he  was 
put  into  possession  of  the  lot  now  in  controversy,  and  has  re- 
mained in  possession  ever  since.     If  Green  has  complied  with 
his  covenant  to  convey  title,  which  appears  to  be  the  fact,  and 
that  Gale  remains  in  possession  by  virtue  of  the  sale,  how  is  it 
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to  be  said  he  can  consistently  ask  for  relief  when  it  is  manifest 
the  covenant  under  which  he  seeks  redress,  has  been  entirely 
fulfilled.  If  there  had  been  an  eviction  bj  a  paramount  title, 
subsequent  to  the  tender  of  a  deed  of  conveyance,  we  should 
feel  no  hesitation  in  staying  the  judgment  at  law  until  Oreen 
quieted  complainant  in  the  possession  of  the  lot  in  contest,  in 
strict  conformity  to  the  deed  of  convenant  to  convey  title. 
Decree  of  the  chancellor  affirmed. 

Hampton,  0.  J.,  concurred. 


POINDEXTER   V.  HeNDERSON. 

[Walub,  176.] 

iNJUKonoK  TO  Stat  Waste  will  not  be  granted  against  a  defandaat  in  poi- 

Beasion  under  an  adverse  title. 
Ibreparablb  Injury  will  anthorize  the  issue  of  an  injnnetiony  where  thace 

is  no  adequate  remedy  at  law. 
>Ikjxtngtion  Aoautst  Trespass  may  be  granted  m  special 


Bill  in  equity.     The  opinion  states  the  case. 

By  Court,  Ellis,  J.  The  complainant  sets  forth  in  his  bill: 
*  That  on  the  third  day  of  July,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  twenty-one,  a  public  sale  of  the 
land  of  the  United  States  was  held  in  the  town  of  Washington, 
.in  obedience  to  the  proclamation  of  the  president  of  the  United 
'.States,  at  which  sale  Elijah  Smith  became  the  purchaser  of 
sundry  tracts  or  parcels  of  land,  amounting  in  the  whole  to 
about  the  quantity  of  seven  hundred  and  sixty-five  acres;  that 
said  Smith  made  full  payment  for  the  land  so  purchased,  and 
obtained  from  the  register  of  the  land-office,  west  of  Pearl 
river,  final  certificates,  according  to  the  laws  of  the  United 
States;  that  afterwards,  on  the  twelfth  of  September,  1821, 
complainant  became  the  purchaser  of  the  above-named  land 
from  said  Smith,  for  the  sum  of  ten  thousand  dollars,  and  re- 
>ceived  a  deed  of  conveyance.  It  is  further  stated,  that  com- 
plainant expected  to  obtain  peaceable  possession  of  the  premisea 
aforesaid;  but  contrary  to  this  expectation,  one  Stephen  Hen- 
derson, of  the  state  of  Louisiana,  has  placed  thereon  one  Ed« 
wund  Guice,  under  pretense  of  having  claim  to  said  land,  and 
of  having  sold  the  same  to  one  George  Salked,  and  utterly 
refused  to  give  possession,  notwithstanding  the  sale  aforesaid. 
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It  is  further  stated,  that  Henderson  has  instructed  Gxiice  to 
resist  by  force  the  surveyor  of  the  public  lands,  in  surveying 
the  tract  purchased  as  aforesaid,  and  threatens  to  commit  waste 
thereon  by  cutting  down  the  timber,  and  removing  or  destroying 
the  improvements  on  the  premises,  although  the  said  defendants 
-well  know  the  said  lands  to  belong  lawfully  and  of  right  to 
the  complainant.  The  bill  concludes  with  a  prayer  "  for  an 
injunction  to  stay  waste."  To  which  bill  the  defendants  filed 
A  general  demurrer,  upon  which  issue  was  taken.  At  a  superior 
court  of  chancery  for  the  western  district,  held  on  the  second 
Monday  of  January,  1833,  the  demurrer  was  agreed  before  the 
chancellor,  and  after  due  consideration  sustained,  and  complain* 
exit's  bill  dismissed,  with  costs.  From  which  decree  there  was 
An  appeal  to  this  court.  The  only  question  submitted  to  the 
<;on8ideration  of  the  court  is,  whether  the  complainant  is  enti- 
tled to  an  injunction  to  stay  waste,  when  the  defendant  is  stated 
to  be  in  possession,*  and  holds  over  under  an  adverse  claim. 
We  think  not,  and  we  are  supported  in  this  opinion  by  all  the 
adjudged  cases  in  England  and  America. 

In  FiUsworth  v.  Heapton,  6  Yes.  jun..  Lord  Chancellor  Eldon 
says:  "  I  do  not  recollect  that  the  court  has  ever  granted  an  in- 
junction against  waste  under  any  such  circumstances.  I  re- 
member perfectly  being  told  from  the  bench,  very  early  in  my 
life,  that  if  the  plaintiff  filed  a  bill  for  an  account  and  an  injunc- 
tion to  restrain  waste,  stating  that  the  defendant  claimed  by  a 
title  adverse  to  his,  he  stated  himself  out  of  the  court  as  to  the 
injunction."  See,  also,  Davis  v.  Leo,  same  authority.  So  in  the 
case  of  Horway  v.  Howe,  19  Yes.  jun.,  153,  if  the  bill  contains 
a  statement,  admitting  even  the  pretense  of  a  claim  on  the  part  of 
the  defendant,  the  plaintiff  will  have  to  go  out  of  court.  In  the 
case  of  Stone  v.  Maum,  4  Johns.  Ch.  21,  an  injunction  to  stay 
waste  will  not  be  granted  when  the  title  of  the  plaintiff  is 
doubtful,  and  when  the  defendant  is  in  possession  by  an  ad- 
verse claim .  In  the  case  before  us,  there  is  a  controversy  about 
the  right  and  title  to  the  laod  in  question,  as  appears  by  com- 
plainant's own  showing.  When  it  is  alleged  in  his  bill,  ''he 
hoped  to  have  obtained  quiet  and  peaceable  possession  of  said 
lands,  according  to  the  acts  of  congress  under  the  authority  of 
which  they  were  sold,  and  the  usages  in  like  cases.  But  contrary 
to  this  expectation,  a  certain  Stephen  Henderson,  of  the  state  of 
Louisiana,  has  placed  thereon  one  Edmund  Guice,  under  pretense 
of  having  claim  to  such  lands,  and  of  having  sold  the  same  to 
oneGeorge  Salked,"  thereby  directly  admitting  the  adverse  claim 
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of  the  defendant,  "who  remains  in  the  possession  of  the  prem* 
ises.  Under  such  circumstances,  we  cannot  do  otherwise  thaik 
ajffirm  the  decree  of  the  court  below.  There  was  no  necessitj^ 
for  the  defendant  to  answer,  because  the  plaintiff  has  admitted 
eyerything  necessary  to  enable  him  to  ayail  himself  of  the  law 
upon  those  facts  by  way  of  demurrer.  If  this  was  an  applica* 
tion  for  an  injunction  to  stay  the  hand  of  a  lawless  trespasser, 
the  court  would  still  be  more  circumspect  in  compelling  the- 
plaintiff  to  show  unquestioned  evidence  of  title.  The  reason 
of  the  rule  must  be  obvious.  The  party  complaining  could  not 
invoke  the  aid  of  the  chancellor,  unless  in  a  case  of  irreparable 
injury,  and  how  could  a  trespasser  do  an  irreparable  injury  to 
lands  of  complainants  ?  He  admits  defendant's  claims  under 
pretense  of  title.  When  in  looking  over  this  class  of  cases  I 
cannot  find  a  precedent  until  the  time  of  Lord  Thurlow,  who 
relaxed  the  rigor  of  the  rule  when  irreparable  ruin  would  have 
followed  his  refusal,  as  in  6  Yesey. 

Where  plaintiff  the  proprietor  of  two  adjoining  closes,  under 
which  were  mines,  one  of  them  being  demised  to  defendant^ 
who  opened  a  mine  upon  the  one  demised  to  him.  This  waa 
held  to  be  waste  from  the  priority,  and  when  application  waa 
made  for  an  injunction  to  prevent  him  from  digging  in  the 
other  close.  Lord  Thurlow  hesitated  much,  but  at  last  granted 
the  injunction :  First,  upon  the  ground  of  irreparable  ruin  to 
the  property  as  a  mine;  secondly,  it  was  a  species  of  trade;  and, 
thirdly,  upon  the  principle  of  this  court  enjoining  in  matters  of 
trespass,  where  irreparable  damage  is  the  consequence.  So  ii 
seems  if  the  party  has  an  adequate  remedy  at  law,  the  court 
will  not  grant  an  injunction  unless  the  application  be  made 
under  very  special  circumstances,  as  in  Stevens  v.  Btickman,  1 
Johns.  Ch.  318.  In  some  cases  the  court  will  interfere  in  sim- 
ple trespass,  although  the  injury  may  not  be  irreparable,  in 
order  to  prevent  multiplicity  of  suits,  such  for  instance  as  the 
quieting  of  the  rights  disputed  between  the  lords  of  manors  and 
their  tenants.  So,  also,  the  disputes  between  the  tenants  of 
one  manor  and  those  of  another,  for  it  would  be  no  use  that 
each  party  should  institute  his  separate  action  of  trespass,  since 
it  would  only  determine  his  individual  right  and  not  settle  the 
controverted  point  as  to  all  those  who  may  feel  themselves  in- 
terested. If  the  facts  alleged  in  complainant's  bill  be  in  the 
nature  of  a  tort  without  irreparable  injury,  the  remedy  is  at  law, 
and  if  the  tort-feasor  receives  a  benefit  from  the  trespass,  an  ac- 
tion shall  survive  against  the  executor.    There,  upon  general 
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principles,  the  chancellor  will  not  interfere,  unless  this  remedy 
should  prove  iuadequate  to  afford  relief,  if  it  does  a  court  of 
equity  will  decree  an  account  to  be  taken. 

Hampton,  G.  J.,  concurred. 

Whsn  ant  Isjuvcnov  to  pRxyEKT  A  Tbssfass  will  lie,  see  note  to  Jerome 
▼.  Bo9a,  11  Am.  Dec.  484. 


Stark  v.  Mather, 

[Waudbb,  181.1 

Wrongful  Issue  or  Patent. — One  who  receives  a  patent  from  the  goyem- 
ment  when  another  is  entitled  thereto,  may  be  declared  to  hold  aa 
trustee  for  such  other. 

CoNTiBBiATiON  OF  A  SPANISH  TiTLB,  relates  back  to  the  original  grant. 

Unlawful  Revocation  of  Grant. — Where  a  grant  was  arbitrarily  re- 
voked, and  the  property  re-granted  to  another,  to  whom  the  title  was 
confirmed,  he  was  decreed  to  hold  as  trustee  for  the  first  grantee. 


iwiuuruiou,  un  was  uvurwu  bu  uuiu  a«  brusbw  lur  bua  u 

Bill  in  equity.     The  opinion  states  the  case. 


Bj  Court,  Hampton,  0.  J.  This  cause  was  firdt  instituted  in 
the  superior  court  of  law  and  equity,  for  Wilkinson  county, 
where  the  bill  was  filed  on  the*  eighteenth  of  October,  1813.  It 
was  subsequently,  at  the  November  term  of  said  court,  in  1815, 
transferred  by  consent  of  parties  to  Adams  county,  where,  at 
a  superior  court,  Noyember  term,  1820,  it  was  transferred  to 
the  supreme  court  on  doubts  of  the  judge.  At  the  December 
term  of  this  court,  in  1821,  an  issue  was  directed,  after  previ- 
ous argument,  to  the  Adam's  superior  court,  to  try  the  ques- 
tion of  voluntary  abandonment  on  the  part  of  B.  Stark,  the 
ancestor,  which  issue,  at  the  May  term,  1823,  of  said  court, 
was  found  for  complainants;  at  the  last  June  term  of  this  court 
a  re-argument  was  ordered,  which  we  have  had  the  pleasure  of 
witnessing  at  the  present  session,  conducted  with  great  zeal 
and  ability  on  both  sides.  It  now  devolves  upon  us  to  express 
the  opinion  which  we  have  formed,  after  the  most  careful  and 
patient  investigation,  but  which  is  yet  advanced  under  the 
great  difficulties  of  the  subject  and  the  discouragement  of  a 
dissentient  voice  among  ourselves,  which  diminishes  the  confi- 
dence with  which  it  is  entertained. 

The  statements  of  the  bill  are:  That  sometime  in  1791, 
Bobert  Stark,  the  ancestor,  obtained  from  the  governor-general 
of  the  province  of    Louisiana,  Evestan  Miro,  a    warrant  or 
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order  of  survey  for  two  thousand  acres  of  land,  square  measoro, 
on  Bayou  Sarah,  in  the  then  Natchez  district,  now  in  Wilkinson 
county  of  this  state,  which  warrant  and  evidence  of  actual  sur- 
vey in  pursuance  thereof,  by  William  Dunbar,  deputy  surveyor, 
of  said  district,  and  the  petition  of  their  said  ancestor  therefor, 
Are  in  possession  of  complainants,  ready  to  be  produced. 
That  then  said  ancestor  was  put  into  possession  of  said  tract  of 
laud  by  the  proper  authorities,  conformably  to  the  instructions 
And  requirements  contained  in  said  warrant  of  survey,  and  com* 
plied  on  his  part  with  all  the  conditions  of  cession,  continued 
for  several  years  in  possession,  made  extensive  clearings,  raised 
several  crops,  j^aid  the  fees  of  surveying,  and  made  the  neces- 
sary advances  for  perfecting  the  title  by  patent.  Some  time 
nfter  which  settlement,  their  said  ancestor,  not  satisfied  with 
tlie  situation  of  said  tract,  proposed  to  governor  Gayozo  to  re- 
linquish said  tract  of  land,  on  express  condition  that  he  should 
receive  in  exchange  therefor  from  the  governor  another  tract 
equol  in  value  which  he  might  select.  But  the  said  governor, 
without  complying  with  said  conditions,  from  a  personal  dis- 
like to  their  said  ancestor,  offered  his  said  tract  of  land  to  one 
James  Mather,  to  whom  it  was  immediately  afterwards,  in  1794, 
granted,  and  who  took  possession  of  the  same,  together  with 
farming  utensils,  and  a  crop  of  com  then  growing,  against 
which  arbitrary  conduct  of  the  said  governor,  and  fraudulent 
practice  of  said  James  Mather,  their  said  ancestor  protested  as 
unlawful.  That  the  said  James  Mather,  who  had  a  perfect 
knowledge  of  the  title  of  said  ancestor  of  complainants  to  the 
said  tract  of  land,  obtained  a  grant  therefor  entirely  throu^i^h 
the  influence  of  said  title  and  the  false  and  fraudulent  repre- 
sentations of  William  Dunbar,  and  other  officers  of  the  Spanish 
government,  who  were  urged  and  excited  thereto  by  the  said 
James  Mather.  In  part  evidence  whereof,  complainants  have 
now  in  possession  a  memorandum  in  the  handwriting  of  the 
said  William  Dunbar,  at  the  foot  of  the  original  warrant,  or 
order  of  survey,  purporting  to  be  a  sale  and  release  of  the  said 
two  thousand  acres  to  the  said  William  Dunbar,  and  to  have 
been  subscribed  by  the  said  ancestor  of  complainants.  The 
said  warrant  or  order  of  survey  had  been  in  the  possession  of 
the  said  William  Dunbar,  and  when  delivered  to  the  said  B. 
Stark,  which  was  after  the  grant  to  Mather,  it  had  the  memo- 
randum mentioned,  but  so  obliterated,  apparently  by  design, 
«s  to  be  but  partially  legible. 

The  bill  further  states,  that  according  to  the  laws,  usages  and 
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customs  of  the  Spanish  government,  a  Spanish  warrant,  or 
order  of  survey,  was  considered  as  equivalent  to  a  complete 
^^nt,  by  which,  on  the  fulfillment  of  the  conditions  imposed, 
^  fee-simple  passed  to  the  warrantee;  and  that  the  government 
never  re-granted  the  lands  so  conveyed,  unless  the  same  became 
forfeited  to  the  crown,  or  by  consent  of  the  first  grantee,  and 
in  latter  days  the  Spanish  government  was  not  in  the  habit  of 
-exacting  of  their  grantees  many  of  the  conditions  annexed  to 
the  early  grants,  and  no  transfers  of  rights  thus  acquired  were 
valid,  unless  the  same  were  in  writing  and  duly  recorded. 
They  deny  that  their  ancestor  ever  committed  any  act  by  which 
a  forfeiture  of  his  right  to  the  said  tiuct  of  land  resulted  to  the 
government  or  ever  disposed  of  the  same  to  any  ^^erson  what- 
ever, or  gave  his  consent,  either,  veibally  or  in  writing,  to  the 
proper  authorities,  to  re-grant  the  t;ame,  but  that  by  confedera- 
tion, etc.,  the  said  James  Mather  obtained  and  kept  possession 
oi  the  same,  and  refuses  to  account  for  the  corn  and  imple* 
ments  of  husbandry  acquired  therewith.  The  prayer  is  for  a 
surrender  of  the  land,  its  titles,  peaceable  enjoyment  thereof, 
and  for  general  relief.  The  answer  of  James  Mather  admits 
the  acquisition  of  the  order  of  survey,  its  execution,  and  pos- 
session of  the  ceded  premises  under  it,  by  ancestor  of  complain- 
ants, but  denies  his  having  made  either  early  or  extensive  im- 
provements thereon,  and  professes  ignorance  as  to  fees  paid  for 
survey  and  moneys  advanced  for  perfection  of  title.  Alleges 
that  sometime  in  1792,  respondent,  desiring  to  acquire  a  tract 
of  land  in  the  Natchez  district,  made  application  to  governor 
Gayoso,  then  governor  of  said  district,  who  informed  him  that 
the  tract  of  land  now  in  question  was  vacant,  and  that  the 
concession  would  be  made  to  him  ou  his  petitioning  therefor. 
Respondent  having  understood  that  said  B.  Stark,  the  ancestor 
of  complainants,  had  resided  on  said  tract  for  a  short  time, 
inquired  of  the  said  governor  if  he  had  no  claim  thereto,  or 
expectation  of  holding  it,  when  the  said  governor  informed  re- 
spondent that  he,  the  said  B.  Stark,  had  abandoned  and  given 
up  his  claim  to  it.  Bespondent  then  inquired  of  the  said  B. 
Stark,  being  at  the  house  of  the  governor  at  that  time,  if  he  had 
jtny  claim  to  the  said  tract  of  land,  who  answered  in  the  nega- 
tive, that  he  had  abandoned  it,  and  should  quit  the  countiy, 
•and  that  this  respondent  was  at  fall  liberty  to  apply  therefor. 

Whereupon  defendant  petitioned  for  said  tract  of  land,  and 
obtained  an  order  of  survey  therefor  from  the  governor  of  the 
then  province  of  Louisiana,  dated  seventh  of  February,  1793. 
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and  the  same  was  actaally  surveyed  for  defendant  by  WilliaD» 
Dunbar,  the  deputy  surveyor,  on  the  twentieth  of  July,  in  the 
same  year,  and  the  defendant  invested  with  possession,  and 
about  the  third  of  April,  1794,  a  patent  issued  for  the  said 
premises  to  respondent,  under  the  seal  of  the  governor  of  said 
province,  to  whom  the  granting  of  lands  therein  pertained. 
That  during  the  whole  of  this  time,  while  respondent  was  per- 
fecting his  title  as  aforesaid,  the  said  B.  Stark,  the  ancestor  of 
complainants,  made  no  claim  or  pretense  of  claim  to  the  same; 
that  at  the  time  of  purchasing  said  titles  to  said  tract  of  land^ 
this  respondent  had  no  notice  of  *any  other  claim  thereto,  but 
was  assured  by  the  said  B.  Stark  that  he  had  none.  On  which 
respondent  insists,  the  same  as  if  it  were  pleaded.  Bespondent 
further  answering,  denies  that  when  the  said  B.  Stark  relin- 
quished and  abandoned  his  claim  as  aforesaid,  he  made  any 
reservations  or  conditions  with  the  governor  or  commandant  of 
said  district  of  Natchez,  by  which  he  was  to  have  other  lands  in 
lieu  of  those  thus  abandoned,  but  that  said  abandonment  was 
for  the  purpose  of  quitting  the  country,  which  the  said  B. 
Stark  did  do  immediately  thereafter,  without  having  made  any 
application  for  other  lands  in  the  Spanish  dominions;  and  the 
respondent  believes  that  ^hen  the  said  B.  Stark  thus  aban- 
doned his  land  and  the  Spanish  country,  the  said  order  or  war- 
rant of  survey  was  left  in  the  hands  of  the  said  deputy  surveyor, 
and  did  not  again  come  into  possession  of  the  said  B.  Stark, 
until  his  return  to  the  country  after  a  change  of  government, 
after  which  the  said  B.  Stark  instituted  his  action  of  ejectment 
against  the  tenant  of  respondent,  in  the  district  court  for  the 
district  of  Adams,  to  which  action  defendant  made  defense,  and 
permitted  the  said  B.  Stark  to  give  all  matters  in  evidence,  as 
well  in  parol  as  in  deed,  touching  his  said  title,  and  after  full 
examination  of  both  the  legal  and  equitable  titles  of  both  par- 
ties, a  verdict  was  rendered  for  defendant.  Denies  taking  pos- 
session of  the  crop,  or  any  other  property  of  said  B.  Stark; 
denies  all  collusion  with  said  William  Dunbar,  nor  does  he  be- 
lieve said  William  Dunbar  ever  practiced  any  fraud  or  designs 
against  the  said  B.  Stark,  in  relation  to  said  land.  That  on  the 
twenty-sixth  of  April,  1803,  respondent  sold  and  conveyed  said 
tract  of  land,  in  fee-simple,  to  George  Mather,  now  deceasea, 
for  full  consideration  paid  in  money  and  services,  by  the  said 
George  Mather,  in  his  life-time.  That  this  defendant,  and  said 
George  Mather,  in  his  life-time,  and  those  claiming  nnder  him 
since  his  death,  have  been  in  possession  of  said  premises  more 
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than  twenty  years,  occupying,  cultivating  and  improYing  the 
same,  on  which  he  insists  as  if  pleaded.  Denies  all  fraud, 
combination,  etc.,  and  the  usual  prayer  for  dismission  with 
costs,  etc. 

The  amended  bill  charges  that  George  Mather,  jun.,  who  is 
made  party  defendant,  pretends  that  James  Mather,  father  of 
«aid  George  Mather,  conveyed  the  said  premises  to  George 
Mather,  sen.,  brother  of  him,  the  said  James  Mather,  and  he,  the 
said  George  Mather,  sen.,  devised  to  him,  the  said  George 
Mather,  jun.  But  they  expressly  charge  that  if  such  conveyance 
was  made,  the  same  is  a  fraud  of  complainants',  for  they  say  it 
was  a  matter  of  public  notoriety  not  only  in  the  family  .of  him, 
the  said  George  Mather,  but  also  in  the  neighborhood,  that  the 
said  E.  Stark,  the  ancestor  in  his  life-time,  and  his  heirs  since 
his  death,  claimed  title  to  the  said  tract  of  land,  of  which  the 
said  George  Mather,  sen.,  brother  of  the  said  James  Mather,  and 
the  said  George  Mather,  jun.,  another  defendant,  had  notice  be* 
fore  any  conveyance  or  devise,  as  is  pretended  to  have  been 
made,  was  made.  Prayer  as  in  original  bill,  and  for  convey- 
ance from  the  said  George  Mather,  jun.,  to  the  complainants  of 
the  said  premises,  and  for  general  relief. 

The  plea  of  George  Mather,  jun.,  states  that  George  Mather, 
sen.,  was  a  purchaser  for  valuable  consideration  of  his  brother, 
James  Mather,  without  notice,  and  devised  said  premises  to 
him,  the  said  George  Mather,  jun.,  defendant.  Complainants' 
title  consists  in  the  petition  of  their  ancestor,  Robert  Stark,  for 
the  land  in  question,  dated  twentieth  of  September,  1791, 
accompanied  by  an  address  from  Governor  Gayoso  to  the  gov* 
ernor  and  intendant-general  of  the  province  of  Louisiana,  dated 
on  the  first  of  October,  1791,  recommending  to  his  excellency 
the  pretensions  of  the  said  Stark,  and  the  warrant  or  possessory 
order  of  survey  from  the  said  governor-general  to  the  surveyor- 
general,  Trudeaux,  dated  the  twenty-ninth  of  December,  1791, 
under  which  it  is  in  evidence  that  the  said  B.  Stark,  the  an- 
cestor, was  hivested  with  possession  of  the  said  tract  of  land, 
the  same  being  duly  laid  off  and  surveyed  for  his  benefit,  and 
that  he  remained  in  possession  for  several  years,  improving  and 
cultivating  the  same,  having  paid  the  fees  for  survey  and  the 
further  fees  for  the  perfection  of  *title.  Whatever  right  to  the 
contested  premises  were  raised  by  this  state  of  facts  in  favor 
of  the  ancestor,  E.  Stark,  if  not  subsequently  affected,  the  pres- 
ent complainants  succeeded  to  as  heirs,  by  virtue  of  that  succes- 
sion now  ask  relief  at  the  hands  of  this  court.    Defendant's 
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title  consists  in  a  warrant  of  survey  for  the  contested  premises 
in  favor  of  James  Mather,  dated  seventh  of  February,  1793» 
survey  made  in  pursuance  thereof  on  the  twentieth  of  July  of 
the  same  year,  the  certificate  whereof  returned  into  the  office  of 
the  governor-general  of  the  province  of  Louisiana,  dated  sec- 
ond of  April,  1794,  on  which  a  patent  emanated  from  said  office 
bearing  date  the  third  of  April,  1794.  A  deed  from  Jamea 
Mather  to  his  brother,  George  Mather,  sen.,  of  the  said  premises 
on  the  consideration'  expressed  of  ten  thousand  dollars,  dated 
twenty-sixth  of  April,  1803,  filed  and  recorded  in  the  office  of 
the  clerk  of  the  county  court  of  Wilkinson,  where  the  hind  lies, 
on  the  ihirteenth  of  November,  1815,  and  in  the  register's 
office,  west  of  Pearl  river,  on  the  thirty-first  of  March,  1804. 
The  will  of  G.  Mather,  sen. ,  uncle  of  G.  Mather,  jun. ,  the  present 
defendant,  bearing  date  the  seventh  of  November,  1803,  con- 
taining a  bequest  of  the  premises  to  him,  the  said  defendant, 
and  certificate  of  confirmation  of  the  board  of  commissioners, 
bearing  date  tbe  twentieth  of  April,  1806,  in  favor  of  the  said 
George  Mather,  juu.,  the  present  defendant,  under  which  de- 
fendant and  those  from  whom  he  derives  title  have  enjoyed  long 
and  uninterrupted  possession,  not,  however,  acquiesced  in  by 
complainants  and  their  ancestor,  evidenced  by  an  action  of 
ejectment  instituted  in  the  Adams  district  court  by  B.  Stark, 
the  ancestor,  against  James  Mather,  in  which  verdict  was  for 
defendant,  and  the  institution  of  this  suit  by  complainants,  the 
heirs  of  the  said  B.  Stark,  on  the  equity  side  of  the  superior 
court  of  Wilkinson,  in  1813. 

If  the  foundation  be  sound  and  good,  the  superstructure  of 
this  title,  so  regular  and  complete  in  all  its  parts,  presents  a 
veiy  imposing  aspect. 

It  may  be  well  to  dispose  of  some  preliminary  points,  which 
though  they  occupied  a  distinguished  place  in  the  able  discus- 
sion at  the  bar,  do  not  present  to  the  court,  from  the  view,  which 
after  great  reflection  they  have  taken  of  the  merits  of  this  case, 
matters  of  much  difficulty.  Few  occasions  have  elicited  greater 
and  happier  exertions  on  the  part  of  the  counsel  of  defendant, 
than  the  discussion  of  the  question,  how  far  Spain,  at  the  time 
of  the  respective  cessions  of  the  matter  in  controversy,  had  a 
right  to  grant  lands  lying  between  the  thirty-first  degree  of 
north  latitude  and  the  month  of  the  Yazoo  river.  We  do  not, 
however,  consider  the  discussion  of  that  question  as  an  indis- 
pensable measure  to  the  attainment  of  the  ends  of  justice  in 
the  case  under  consideration.    If  we  did,  the  aigument  and 
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authorities  advanced  by  the  counsel,  and  the  very  able  opinion 
of  the  judge  of  the  district  court  of  the  United  States,  to  which 
we  have  had  access,  would  have  their  due  weight  with  us.  If 
the  matter  in  controversy  was  between  a  patentee  of  the  Span- 
ish government  and  the  government  of  the  United  States,  tba 
decision  of  that  question  would  be  unavoidable.  Admitting  in 
the  abstract,  that  Spain  had  no  such  authority,  yet  the  argu* 
ment  is  not  satisfactory,  which  considers  the  acts  of  the  Span- 
ish government  void,  as  to  the  rights  and  claims  of  both  parties- 
litigant,  and  that  the  first  origin  of  legitimate  right,  is  to  be 
found  in  the  confirmation  of  Mather's  claim  by  the  American 
board  of  commissioners,  conformably  to  the  provisions  and 
stipulations  contained  in  the  articles  of  agreement  and  cession 
between  Georgia  and  the  United  States.  For  equity  will  cer- 
tainly reflect  the  gracious  complacency  which  these  provisions 
and  stipulations  throw  over  the  acts  of  the  Spanish  government, 
by  which  they  are  redeemed  from  the  reproach  of  tort-feasors, 
so  far  as  to  effectuate  the  results  of  immutable  justice.  She 
will  inquire  into  the  fair  claims  of  those  who  set  up  pretensions 
under  this  act  of  munificence  (if  you  please),  and  impart  the 
benefit  to  him,  for  whom  in  good  faith  it  was  intended. 

Though  it  be  admitted  that  the  finding  of  the  jury  is  not 
conclusive  upon  us  in  accordance  to  the  principles  recog- 
nized: 1  Chan.  Oas.  506,  still  on  a  careful  examination  of  the 
evidence  we  are  satisfied  with  the  verdict,  and  shall  consider 
the  question  of  voluntary  abandonment  as  put  at  rest  by  it. 
Where  the  evidence  is  contradictory,  it  is  the  province  of  the 
jury  to  judge  of  its  weight.  The  evidence  which  would  lead 
to  a  different  conclusion  to  that  drawn  by  the  jury,  relates 
mostly  to  expressions  and  conduct  of  B.  Stark,  the  ancestor, 
after  the  misunderstanding  had  occurred  between  him  and 
governor  Gayoso,  when  his  mind  was  either  under  the  irritation 
and  excitement  produced  by  that  event,  or  discouraged  by  the- 
impending  storm  of  arbitrary  power  which  it  presaged.  The 
evidence  should  be  very  conclusive  to  produce  a  satisfactory 
conviction  that  a  man  who  had  at  great  expense  migrated  with 
a  large  family  to  this  fertile  country,  and  settled  and  improved 
a  valuable  landed  property  in  it,  had  voluntarily  and  without 
any  reasonable  cause  moving  him  thereto  abandoned  and  for* 
saken  both.  As  to  the  question  of  notice,  George  Mather,  jun., 
the  present  defendant,  though  he  stands  in  relation  to  him  of 
whom  he  derives  title  in  the  character  of  a  volunteer,  yet  if  hia 
uncle,  George  Mather,  sen.,  who  bequeathed  to  him  the  prop- 
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ertj  in  controversy,  was  a  purchaser  thereof  for  valuable  con- 
sideration, without  notice,  it  may  be  admitted,  as  is  laid  down 
in  some  of  the  books,  that  as  a  volunteer  he  may  protect  him- 
self by  this  equity  in  his  division,  and  occupy  the  same  favor- 
able attitude  of  his  uncle,  a  purchaser  for  valuable  considera- 
tion without  notice.  But  the  evidence  of  Joseph Tidal,  Eleazer 
Bees,  Joseph  Williams  and  George  Hart  sufficiently  proves 
that  QeoTge  Mather,  sen.,  at  the  time  of  the  purchase  from  his 
brother  James,  had  notice  of  B.  Stark's  claim.  He,  therefore, 
cannot  be  considered  in  the  character  of  a  purchaser  for  valu- 
able consideration,  without  notice.  The  consequence  is,  there- 
fore, that  George  Mather,  jun.,  the  present  defendant,  cannot 
have  stronger  claims,  in  reference  to  Stark's  rights,  to  the  liti- 
gated premises  upon  the  consideration  of  the  court  than  those 
of  a  volunteer,  or  a  purchaser  with  due  notice  of  this  outstand- 
ing equity. 

As  it  respects  the  trial  of  ejectment  in  the  Adams  district 
court  some  years  since,  it  is  sufficient  to  remark  that  the  evi- 
dence of  the  presiding  judge  satisfactorily  evinces  that  thou^ 
the  matter  went  to  a  jury,  yet  that  the  recovery  was  had  for 
the  defendant  chiefly  on  the  ground  of  his  being  deemed  a 
superior  legal  title,  or  that  the  title  exhibited  by  the  plaintiff 
was  not  deemed  a  paramount  legal  title  sufficient  to  justify  the 
eviction  in  that  form  of  action  of  defendant  from  the  contro- 
verted premises.  Having  disposed  of  these  preliminary  points 
we  shall  proceed  to  examine  the  two  principal  questions,  in  our 
estimation,  involved  in  the  present  controversy,  which  we  shall 
consider  together  in  the  conclusion. 

1.  What  is  the  fair  construction  of  the  provisions  and  stipu- 
lations contained  in  the  articles  of  agreement  and  cession  be> 
tween  the  United  States  and  Georgia,  and  the  several  acts  of 
congress  passed  in  pursuance  thereof,  and  how  far  such  a  con- 
struction bears  on  the  case  before  us. 

2.  What  are  the  powers  of  a  court  of  chancery  to  grant  relief, 
such  as  is  sought  by  the  present  complainants  ?  By  the  second 
clause  of  the  flrst  article  in  the  said  stipulations  between 
Georgia  and  the  United  States,  it  is  provided,  "  that  all  persons, 
who  on  the  twenty-seventh  day  of  October,  1795,  were  actual 
settlers  within  the  territory  thus  ceded,  shall  be  confirmed  in 
all  the  grants,  legally  and  fully  executed,  prior  to  that  day,  by 
the  former  British  government  of  West  Florida,  or  by  the 
government  of  Spain,  and  in  claims  by  virtue  of  any  actual  sur- 
vey and  settlement  made  under  the  Georgia  Bourbon  act.    By 


Dec.  l&*z4.J  Stabe  t;.  Matheb.  661 

virtue  of  this  section  the  American  commissioners  gave  to  the 
defendant  a  certificate  of  confirmation,  he  having  exhibited  hia 
perfect  Spanish  title,  and  the  necessary  evidence  of  actual 
residence  on  the  said  twenty-seventh  day  of  October,  1795. 
The  United  States  having  accepted  of  the  cession  upon  the  con- 
ditions hereby  imposed,  divested  themselves  of  all  discretionaiy 
power  in  regard  to  claims  thus  protected  by  the  convention  of 
Georgia.  As  to  grants  of  this  description,  made  either  by 
England  or  Spain,  their  authority,  so  far  as  respects  the  vested 
rights  in  the  grantees,  is  expressly  recognized  by  Georgia,  and 
the  United  States,  not  the  abstract  creation  or  origination  of 
right,  but  the  recognition  of  existing  rights,  in  reference  to  acts 
of  other  governments.  By  the  first  section  of  an  act  of  con* 
gress,  passed  third  of  March,  1803,  it  is  enacted:  ''That  any 
person  or  persons,  or  the  legal  representatives  of  any  person  or 
persons,  who  were  resident  in  the  Mississippi  territory  on  the 
twenty-seventh  day  of  October,  1795,  and  who  had,  prior  to 
that  day,  obtained,  either  from  the  British  government  of  West 
Florida,  or  from  the  Spanish  government,  any  warrant  or  order 
of  survey  for  lands  lying  within  the  said  territory,  to  which  the 
Indian  title  had  been  extinguished  and  which  were  on  that  day 
actually  inhabited  and  cultivated  by  such  person  or  persons^  or 
for  his  or  their  use,  shall  be  confirmed  in  their  claims  to  such 
lands  in  the  same  manner  as  if  their  titles  had  been  completed, 
if  granted  as  the  true  head  of  a  family  or  over  the  age  of  twenty- 
one  years."  Here  again  we  perceive  an  obvious  reference  to 
the  acts  of  the  British  and  Spanish  governments,  as  the  basis  of 
the  recognition  of  rights,  of  such  claims  as  fall  within  the  pro- 
visions of  this  congressional  confirmation  of  right.  Now,  who 
can  question  that  if  B.  Stark,  the  ancestor  of  complainants,  had 
not  fled  from  the  gathering  storm  of  incensed  power,  but  had 
remained  in  peaceable  possession  of  his  improvements,  or  with 
his  order  or  warrant  of  survey  in  his  pocket,  a  tenant  in  posses- 
sion, he  had  been  a  resident  of  ihe  territory  on  the  twenty- 
eeventh  of  October,  1795,  even  though  he  had  not  received  a 
patent  for  which  he  had  paid  the  customary  fees  of  oflSce,  yet 
either  that  his  claim  would  have  been  preferred  to  that  of  de- 
fendant by  the  board  of  commissioners,  or  that  would  have 
happened  which  occurred  in  the  case  of  Cole's  heirs,  the  govern- 
ment of  the  United  States  would  have  granted  a  patent  on  the 
production  of  such  evidence  though  the  other  claim  had  been 
preferred  by  their  commissioners?  Shall,  therefore,  the  base 
•bsence  of  these  parties  of  necessity  and  not  of  choice,  be  held  bj 
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ti8  to  defeat  a  right  founded  in  justice  and  equity,  and  which 
had  actually  vested  in  him,  and  had  never  in  any  legitimate  way 
hy  any  competent  authority  been  vacated  or  annulled.  We 
think  not.  It  would  be  to  make  this  court  the  handmaid  of 
oppression,  a  chancery  to  consecrate  the  wrongs  and  enormitiea 
of  licentious  power. 

In  the  case  of  George  Winn  v.  CoWs  Heirs,  decided  at  the 
adjourned  January  term,  1823,  this  court  held:  *'  That  the  pos- 
sessory order  in  favor  of  James  Cole  to  the  premises  in  ques- 
tion, dated  sixth  of  June,  1795,  by  which  said  Oole  was  put  inta 
possession,  vested  in  him  such  a  right  as  could  only  be  defeated 
by  his  own  act  of  alienation,  voluntary  abandonment,  or  by  such 
an  entire  failure  of  the  conditions  of  the  grant,  or  by  some  act 
against  the  government,  which  codld  justify  in  them  its  confis- 
cation." In  regard  to  the  first,  there  is  not  in  this,  as  there^ 
was  not  in  that  case,  any  pretense  set  up.  In  that  case,  it  waa 
not  pretended  that  there  was,  and  in  this  the  jury  have  expressly 
found  that  there  was  not  a  voluntary  abandonment,  and  in  nei- 
ther case  is  it  alleged  that  there  were  any  rebellious  or  treason* 
able  practices  on  the  part  of  the  grantees,  to  justify  the  Spaniah 
government  in  the  revocation  or  confiscation  of  its  grant  or 
order  of  possession.  But  in  this  case  it  is  not  pretended,  as  it 
was  in  that  of  Cole's  heirs,  that  there  was  a  failure  of  the  per- 
formance of  the  conditions  of  the  grant.  The  court  having 
determined,  in  that  case,  that  there  was  not  such  failure  of  the 
conditions,  places  the  two  cases  substantially,  in  these  features 
of  them,  wholly  analogous.  The  language  held  by  the  court  in 
that  case,  in  regard  to  the  revocation  or  cpnfiscation  of  the  first 
grant,  applies,  in  substance,  with  equal  force  to  the  facts  in  the 
present.  '*  That  there  is  no  express  declaration  of  the  Spanish 
government  that  such  a  confiscation  or  revocation  for  good  and 
sufficient  causes,  therein  expressed,  was  ever  made,  nor  any 
declaration,  unless  it  be  found  in  the  formal  expressions  as  to 
the  possession  being  vacant,  to  be  met  with  in  the  subsequent 
title,  which  amounts  to  nothing  more  than  the  language  em- 
ployed in  the  cession  of  all  unappropriated  lands,  and  by  no 
means  import  a  judicial  investigation  and  decision  on  the  part 
of  the  competent  authorities  of  the  government,  by  which  the 
vested  rights  of  one  citizen  or  subject  are  withdrawn  and  trans- 
ferred to  another;  for  it  would  be  presuming  too  much  against 
the  justice  of  any  government  to  attribute  to  it  the  use  of  no 
more  solemnity  in  the  abduction  of  a  vested  right  of  one  of  its 
subjects  than  it  employs  in  the  ordinary  transfer  of  its  own 
im^ppropriated  domain. " 
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In  the  absence  of  a  record  of  a  judicial  or  official  reyocation 
or  confiscation  of  the  grant  to  B.  Stark,  the  ancestor  of  com- 
plainants, for  good  causes  moving  the  goyemment  thereto  such 
as  before  stated,  viz.,  failure  to  fulfill  the  conditions  of  the 
grant,  or  some  act  of  treasonable  or  rebellious  practices  against 
the  government,  in  case  where  it  is  not  pretended  there  was  an 
alienation  of  right,  and  the  jury  has  expressly  foand  that  there 
was  not  a  voluntary  abandonment  of  it,  the  re-granting  of  the 
subject-matter  of  such  right  to  another  person,  shall  be  deemed 
the  result  of  mistake,  or  if  the  second  grantee  had  due  notice 
of  the  prior  claim,  the  procurement  of  false  representations  and 
fraudulent  practices  on  his  part,  or  the  effect  of  lawless  power 
in  the  governor,  unsupported  by  reason  or  justice,  and  not  to 
be  upheld  by  a  decree  of  that  tribunal,  which  hath  no  help  for 
fraud  or  oppression;  whatever,  therefore,  may  have  produced 
another  grant  of  the  same  premises,  before  the  first  grantee  had 
been  legally  divested,  such  a  subsequent  grant  can  convey  no 
right  or  property  in  the  premises  to  the  prejudice  of  the  sub- 
sisting rights  of  the  first  grantee,  and  he  who  occupies  the  con- 
troverted premises  by  virtue  of  such  a  subsequent  grant,  though 
he  be  ushered  in  under  the  panoply  of  a  full  and  complete  legal 
title,  and  be  supported  in  his  possession  by  the  strong  arm  of 
power,  shall  nevertheless,  after  that  domination  ceases,  be  de- 
creed by  courts  exempted  from  its  infiuence,  to  hold  and  pos- 
sess as  trustee  for  him  so  unjustly  evicted.  Such  is  the  char- 
acter of  defendant,  and  those  from  whom  he  derives  title  in  ref- 
erence to  complainant's  ancestor,  and  this  character  having  at- 
tached prior  to  the  date  of  the  articles  of  agreement  and  cession 
between  Georgia  and  the  United  States,  it  shall  not  be  varied 
by  any  of  their  provisions,  but  receive  the  benefits  they  confer, 
to  the  use  of  those  for  whom  they  stood  seized  as  trustees. 
Neither  do  we  consider  that  the  removal  of  B.  Stark,  the  an- 
cestor of  complainants,  after  this  character  of  the  trustees, 
did  in  the  estimation  of  equity,  attach  to  James  Mather,  as  at 
all  varying  the  responsibility  of  said  trustee,  or  as  defeating 
the  right  of  the  said  B.  Stark  to  succeed  to  the  enjoyment  of 
his  property,  as  early  as  its  restoration  should  be  awarded  by  a 
proper  tribunal.  If  the  possession  of  James  Mather  was,  as  it 
certainly  was  in  our  estimation,  virtually  the  possession  of  Bobert 
Stark,  the  ancestor,  then  the  absence  of  the  latter,  on  the 
twenty-seventh  day  of  October,  1795,  shall  not  defeat  his  claim, 
we  are  inclined  to  think  that  such  would  be  our  opinion  even 
in  a  case  where  the  contest  had  been  wholly  between  two  citi- 
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zeus,  where  the  weaker  with  the  better  right  was  overborne  by 
the  stronger,  and  under  such  discouragements,  voluntarily  left 
the  country,  but  surely  in  a  case  where  a  man  flies  from  the 
strong  arm  of  power,  he  shall  not  forfeit  any  right  thereby. 
The  power  of  the  courts  to  scrutinize  into  the  true  character  of 
titles,  though  consecrated  by  a  certificate  of  confirmation  or 
patent,  has  not  been  called  in  question.  For  congress  having 
expressly  reserved  the  right  of  a  judicial  investigation  to  those 
whose  claims  were  repudiated,  even  against  the  patentees  of 
government,  for  valuable  pecuniary  consideration,  cannot  be 
supposed  to  have  withheld  it  in  relation  to  patentees  by  cour- 
tesy, or  such  by  virtue  of  a  consideration  supposed  to  have 
passed  to  a  former  government.  The  provisions  in  the  articles 
of  agreement  and  cession  between  Georgia  and  the  United 
States,  and  in  the  several  acts  of  congress  in  relation  to  this 
subject,  were  designed  to  settle  claims  between  the  government, 
and  not  to  extend  to  the  conflicting  claims  of  individuals  which 
were  left  for  final  adjustment  to  the  tribunals  of  justice.  In 
regard  to  the  present  controversy,  we  have  been  appealed  to 
for  its  decision,  and  are  of  opinion  that  justice  and  equity  de- 
mand at  our  hands  the  effectuation  of  complainant's  rights,  so 
.  long  and  so  unrighteously  usurped.  That  the  patent  from  the 
Spanish  government  to  James  Mather,  and  the  confirmatozy 
■  certificate  of  the  American  board  of  commissioners  to  Geoige 
Mather,  jun.,  ought  in  good  faith,  on  the  part  of  the  former, 
•  and  of  right  on  the  part  of  the  latter,  to  have  been  awarded  to 
JR.  Stark  and  his  heirs,  and  that  in  principle  the  present  is 
titrongly  analogous  to  the  case  in  1  Serg.  &  B.  208,  where  Tilgh- 
man,  chief  justice,  speaking  of  a  patent  erroneously  obtained, 
says:  '*  The  officers  of  the  commonwealth  are  to  give  the  patent 
to  him  who  is  entitled  to  it,  and  if  they  give  it  to  any  other 
person,  that  person  is  no  more  than  a  trustee  for  him  who  has 
the  right.  This  is  the  settled  law  in  our  courts,  and  the  courts 
of  the  United  States  adopted  the  same  principle  in  B.ordekepper'% 
Lessee  v.  Douglass." 

We  are  of  opinion,  that  defendant  should  deliver  up  the 
premises  to  the  complainants,  and  convey  to  them  all 
jtnd  title,  and  pay  the  costs  of  suit. 

Ellis,  J.,  concurred. 

Stockton,  J.,  dissented. 


A  Patent  is  thb  Highest  Evidence  of  the  tnuiBfer  of  land  from  tfa* 
wentignty  to  on  individual:  Strong  v.  Lehmer,  10  Ohio  St^  93;  Stoddard  r 
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ChawherKf  2  How.  284.  As  a  general  proposition,  a  patent  is  neceasaiy  to 
pass  a  perfect  and  consummate  title  to  public  lands,  with  one  exception, 
namely,  where  an  act  of  congress  grants  land  with  words  of  present  grant:  3 
Washburn  on  Real  Property,  sec.  526.  Ue  who  has  made  an  entry,  and  has 
received  a  certificate,  is  vested  with  the  equitable  estate  in  the  lands,  which 
becomes  a  perfect  legal  estate  upon  the  issuance  to  him  of  the  patent,  the 
final  act  by  which  the  government  parts  with  its  interest.  Prior  to  the 
issuance  of  the  patent,  the  purchaser  could  sell  and  convey  the  land  as  com- 
pletely as  he  can  after^-ards.  The  patent  is  simply  better  evidence  of  his  right 
to  do  so:  BagntJtX  v.  Broderiek,  13  Pet.  4o0;  Carroll  v.  Safford,  3  How.  460; 
Ffitibie  v.  Whitney^  9  Wall.  187;  Ilidchings  v.  Low^  15  Id.  88;  Dickinson  v. 
Brown,  9  S.  &  M.  130;  Sweatt  v.  Corcoran,  37  Miss.  516;  Forbes  v.  Ilallf  34 
111.  167.  Until  the  patent  issues,  the  legal  estate  is  in  the  government: 
Broniion  v.  Kukuk,  3  Dill.  490;  Lc  Bean  v.  Armitage,  40  Mo.  138;  and  eject- 
ment cannot  be  maintained  upon  an  entry  in  a  land-office;  it  will  only  lie 
upon  a  patent:  Hooper  v.  Scheimer,  23  How.  235. 

A  Patent  Perfect  on  its  Face  cannot  be  avoided  collaterally:  StaU  v. 
Badielder,  5  Ilinn.  223;  Dogga  v.  Merced  Mining  Co.,  14  CaL  365;  Sherman 
V.  Buickf  93  U.  S.  209.  In  Sltarp  v.  Dittenthaler,  recently  decided  in  the 
United  States  circuit  court,  for  the  district  of  Oregon,  and  reported  in  4  P.  C. 
L.  J.  31,  the  plaintiff  brought  an  action  at  law  under  a  patent  issued,  pur- 
suant to  the  Oregon  donation  act,  to  a  settler  and  his  wife,  India,  under 
whom  the  plaintiff  claimed.  The  defendant  held  under  one  Angeline,  alleged 
to  be  the  wife  of  the  settler,  and  sought  to  establish  that  the  patent,  so  far 
as  it  stated,  that  one  half  the  donation  inured  to  India,  was  false  and  void. 
Judge  Deady  refused  to  admit  evidence  in  support  of  this  defense,  on  the 
ground  that  it  would  contradict  the  patent,  and  said:  ''It  is  not  claimed  that 
this  patent  is  *  *  *  void,  because  issued  contrary  to  law,  or  on  account  of  any 
fnnd  or  mistake  which  appears  u|)on  its  face.  Now  it  is  an  elementary  prin- 
ciple, that  a  patent  cannot  be  avoided  for  matter  dt/iors  the  record,  except 
by  a  suit  in  equity,  in  which  the  fraud  or  mistake  is  directly  pleaded :  Moun- 
sey  v.  Drake,  10  Johns.  25;  Polk  v.  Wendal,  9  Cranch,  98;  Doe  v.  Wenn,  11 
Wheat.  381;  U.  S,  v.  Stone,  2  Wall.  535;  French  v.  Fgan,  93;  U.  S.  169; 
Moore  v.  Bobbins,  96  Id.  530.  *  *  *  To  admit  evidence  in  this  action 
to  show  that  Angeline  and  not  India  was  such  wife,  is  to  contradict  the  pat- 
ent upon  such  point,  and  to  show  a  mistake  therein  by  matter  outside  of 
itself,  which  we  have  seen  cannot  be  done  in  an  action  at  law." 

A  patent  is  of  itself  presumptive  evidence,  that  the  previous  proceedings 
have  been  regular:  Barry  v.  Gamble,  8  Mo.  88;  Stringer  v.  Young,  3  Pet. 
320;  Boardman  v.  Beed,  6  Id.  328;  Winter  v.  Crommelin,  18  How.  87;  Dod- 
son  V.  Cocke,  3  Am.  Dec.  757. 

In  an  action  of  ejectment  the  patent  is  itself  evidence  of  title,  which  it  ia 
incumbent  upun  the  defendant  to  rebut:  Bagnell  v.  Broderick,  13  Pet.  436; 
liUl  V.  MtUer,  36  Mo.  182;  Steiner  v.  Coxe,  4  Penn.  St.  28.  But  in  such  ac- 
tion, the  defendant  will  not  be  allowed  to  show  that  the  patent,  regular  on 
its  face,  was  obtained  by  fraud:  Smith  v.  Winton,  3  Am.  Dec.  755;  Boggs  v. 
Merced  Mining  Co.,  14  Cal.  361.  The  validity  is  a  question  exclusively  be- 
tween the  sovereignty  and  the  patentee:  Jackson  v.  Lawton,  10  Johns.  CI; 
Field  V.  Seabury,  19  How.  332;  and  individuals  can  resist  the  conclusiveness 
of  the  patent  only  by  showing  that  it  conflicts  with  prior  rights  vestc.l  in 
them:  Boggs  \.  Merced  Mining  Co.,  14  0al.  361;  Waterman  v.  Smith,  10  Id. 
419;'  Leese  v.  Clark,  18  Id.  535.  Yet  where  the  patent  bears  on  its  face  ovi- 
dence  of  a  want  of  authority  to  issue  it,  it  will  be  declared  void  if  produced 
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in  au  action  of  ejectment:  Alexander  v.  Oreenup,  4  Am.  Dec  541.  Parol 
evidence  is  admissible,  moreover,  to  show  that  the  officers  have  issued  a 
grant  for  lands  forbidden  by  law  to  be  granted:  Strother  v.  Cathty,  3  Am. 
Dec.  6S3;  or  to  prove  that  the  officers  themselves  had  no  power:  PcMerson  v. 
Tatum,  3  Sawyer,  164;  Sherman  v.  Buick,  93  U.  S.  209;  and,  in  general,  in 
an  action  of  ejectment,  the  defendant  may  attack  the  patent  on  the  ground 
that  it  has  been  issued  without  authority,  or  is  against  the  law,  or  is  maid- 
festly  void:  Stringer  v.  Young,  3  Pet.  320;  Boardman  v.  Seed,  6  Id.  328; 
Cooper  V.  Boberts,  6  McLean,  93;  People  v.  Livingston^  8  Barb.  253;  Jackaon 
v.  Marsh,  6  Cow.  281;  Jackson  v.  Lawton,  10  Johns.  23. 

To  AamuL  a  Patent  Absolutely,  the  regular  tribunal  is  a  court  of  chan- 
eery  founded  on  a  proceeding  by  scire  facias,  or  bill,  or  information:  Jackson 
V.  Lawton,  6  Am.  Dec.  313;  Jackson  v.  Hart,  Id.  280;  Boggs  v.  Merced  Min- 
ing Co.,  14  CaL  365;  and  this  question  being  one  between  the  government 
and  the  patentee  alone,  the  proceeding  must  be  taken  by  the  government  or 
some  individual  in  its  name.  The  cases  last  cited  and  Field  v.  Seabury,  19 
How.  332.  But  where  it  is  desired  to  set  aside  or  control  the  operation  of  a 
patent,  the  remedy  is  in  equity,  by  a  bill  having  that  for  its  direct  end  and 
object:  Norvdl  v.  Camm,  8  Am.  Dec.  742;  Klein  v.  ArgenbriglU^  26  Iowa, 
493;  State  v.  Bac/ielder,  5  Minn.  223;  Tount  v.  Howell,  14  CaL  465;  Leese  v. 
Clark,  18  Id.  535;  Doll  v.  Meador,  16  Id.  295;  Polk  v.  Wendal,  9  Cranch,  87. 
Chief  Justice  Field,  delivering  the  opinion  of  the  court  in  Boggs  v.  Merced 
Mining  Co.,  14  Cal.  279,  363,  referring  to  this  method  of  setting  aside  a 
patent,  says,  the  bill  in  equity  '*is  in  the  nature  of  a  bill  to  quiet  title,  to 
determine  an  estate  held  adversely  to  him,  to  remove  what  would  otherwise 
be  a  cloud  upon  his  own  title;  or  in  the  nature  of  a  bill  to  enforce  a  transfer 
of  the  interest  from  the  patentee,  on  the  ground  that  the  latter  has  by  mis- 
take or  fraud,  acquired  a  title  in  his  own  name  which  he  should  in  equity 
hold  for  the  benefit  of  the  complainant.  The  individual  claimant  must 
therefore  xx>8sess  a  title  superior  to  that  of  his  adversary,  and  of  course  to 
that  of  the  government  through  whom  his  adversary  claims,  or  he  must  pos- 
sess equities  which  will  control  tlie  title  in  his  adversary's  name."  This 
capacity  of  the  judiciary  to  inquire  into  the  circumstances  of  the  issuance  of 
a  patent  and  to  determine  the  rights  of  the  litigants  is  recognized  in  express 
terms  in  the  supremo  court  of  the  United  States.  In  Johnson  v.  Toicsley, 
13  Wall.  72,  80,  it  is  said  that  ''there  has  always  existed  in  the  courts  of 
equity  the  power,  in  certain  classes  of  cases,  to  inquire  into  and  correct  mis- 
tikeB,  injustice  and  wrong  in  both  judicial  and  executive  action,  however 
solemn  the  form  which  the  result  of  that  action  may  assume  when  it  invades 
private  rights.  *  *  *  No  reason  is  perceived  why  the  action  of  the  land- 
office  should  constitute  an  exception  to  this  principle."  So,  also,  Warren  v. 
Van  Brundt,  19  WalL  646;  Cannon  v.  Wldte,  16  La.  Ann.  85;  Smith  v. 
Athern,  34  Cal.  506;  Garland  v.  Wynn,  20  How.  8. 

As  long,  however,  as  the  title  to  the  land  remains  in  the  United  States, 
and  the  matter  is  rightfully  before  the  officers  of  the  land  department,  the 
judiciary  will  not  be  permitted  to  interfere  either  by  mandamus  or  injunc- 
tion. It  is  not  until  the  title  has  passed  from  the  sovereignty  and  forms  no 
part  of  the  public  domain  that  litigating  parties  may  settle  their  pretensions 
by  state  laws  and  jurisdictions:  Cannon  y.  White,  16  La.  Ann.  85.  The  only 
remedy  for  mere  errors  of  judgment  upon  the  weight  of  evidence  in  a  oon- 
testoi  case  before  the  land-officers,  is  by  appeal  from  one  officer  to  <^iy»t*>*^ 
of  tl.d  department,  and,  perhaps,  irnder  special  circumstances,  to  the  pzesi- 
deui:  ShepleyY,  Cowan,  91  U.  S.  340;  Sacramento  Sa/vings  Bankr,  Hpssip 
60  Cal.  IIV" 
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A  Patent  Inubes  in  Eqttitt  to  the  Benefit  of  any  one  to  whom  tho 
patentee  ought  to  convey  the  land  for  whose  use  he  onght  to  hold  it:  3 
Washhom  on  Real  Property,  526;  Hennen  v.  Wood,  16  La.  Ann.  263.  And 
tho  complainant  in  a  hill  in  equity  for  that  purpose  may  hold  the  defendant 
.as  his  trustee  when  it  appears  that  to  the  latter  the  patent  has  been  issued 
'hy  fraud  or  mistake,  or  imposition  on  the  land  officers:  Cunningham  v.  AaJ^ 
ieij,  14  How.  377;  Bernard  v.  Ashley,  18  Id.  43;  Oarland  v.  Wynn,  20  Id.  8; 
L]itle  V.  Arkansas,  22  Id.  203:  Brusli  v.  Ware,  15  Pet.  93;  or  where  tho  offi- 
cers themselves  have  been  guilty  of  fraudulent  practices:  SluepUy  v  Coioan, 
^91  U.  S.  340;  or  where  the  patent  has  issued  to  the  defendant  when  it  should 
have  issued  to  the  complainant:  Johnson  v.  Totosley,  13  Wall.  72.  This  rule 
has  been  applied  to  the  case  where  one  obtained  the  title  by  fraudulently 
basing  his  demand  on  the  habitation  and  cultivation  made  by  another:  Can* 
non  V.  White,  16  La..  Ann.  85;  to  cases  where  one  swears  that  he  has  made 
an  entry  for  his  own  use,  when  the  money  has  been  furnished  by  another: 
Frankhjn  v.  McEntyre,  23  IlL  91;  Brock  v.  Savage,  31  Pa.  St.  410;  46  Id. 
83;  Stepfienson  v.  Smith,  7  Mo.  610.  While  considering  cases  asserting  this 
principle,  Field,  J.,  delivering  the  court's  opinion,  in  Stark  v.  Starrs,  6  WalL 
402,  419,  remarked:  ''These  are  only  ax)plications  of  the  well  established 
•doctrine,  that  where  one  party  has*  acquired  the  legal  title  to  property  to 
-which  another  has  the  better  right,  a  court  of  equity  will  convert  him  into 
f>  trustee  of  the  true  owner  and  compel  him  to  convey  the  legal  title." 

In  Estrada  v.  Murjyhy,  19  CaL  272,  the  court  say:  *'If  the  confirmee,  in 
presenting  his  claim,  acted  as  agent,  or  trustee,  or  guardian,  or  in  any  other 
fiduciary  capacity,  a  court  of  equity,  upon  a  proper  proceeding,  will  compel 
A  ti*ansfer  of  tho  legal  title  to  the  principal,  cestui  que  trust,  ward,  or  other 
party  equitably  entitled  to  the  same,  or  subject  it  to  the  proper  trusts  in  the 
K^onlirmce's  hands.  It  matters  not  whether  the  presentations  were  made  by 
tho  confirmee  in  his  own  name,  in  good  faith,  or  with  intent  to  defraud  the 
4bctual  owner  of  his  claim;  a  court  of  equity  will  control  the  legal  title  in  his 
hands,  so  as  to  protect  the  just  rights  of  others:"  Per  Currey,  0.  J.,  deliver* 
ing  tho  opinion  of  the  court  in  Wilson  v.  Castro,  31  Cal.  420,  439,  citing, 
jjso,  Emeric  v.  Penniman,  20  Id.  124,  and  Castro  v.  Hendricks,  23  How.  441. 
Whcro  one  seeks  to  hold  another  as  trustee,  he  must  show  that  he  has  him* 
«elf  complied  with  the  provisions  of  the  law,  or  was  prevented  from  so  doing; 
by  which  an  undue  advantage  was  obtained:  Sacramento  Savings  Bankv, 
Jfynes,  CO  Cal.  195. 

A  x>atentee  who  takes  with  knowledge  of  equities  existing  in  favor  of  third 
person  wiU  acquire  the  title  subject  to  those  equities:  Wilson  \.  Castro,  31 
CaL  426;  Strong  v.  Lehmer,  10  Ohio  St  93;  and  will  be  compelled  to  convey 
tho  legal  estate  to  the  third  person:  Lindsey  v.  Ilavoes^  2  Black,  554;  Stark  v. 
*starrs,  6  WalL  419. 

Misconduct  or  the  Land  Officees.— "It  is  a  well  established  principle 
that  where  an  individual  in  the  prosecution  of  a  right,  <locs  everything  which 
the  law  requires  him  to  do,  and  he  foils  to  attain  his  right  by  the  misconduct 
or  neglect  of  a  public  officer,  tho  law  will  protect  him:"  Lytle  v.  Arkansas,  9 
How.  314,  333.  The  cases  go  still  further  and  lay  down  the  rule  that  if  a 
TOon  is  deprived  of  his  right  to  the  land  through  the  misconstruction  of  tho 
law  on  the  part  of  tho  officers  of  tho  land  department,  in  consequence  of 
w^hich  a  patent  issues  to  another,  relief  will  be  granted  in  equity:  Johnson  v. 
Towaley,  13  WalL  72;  Samson  v.  Smiley,  13  Id.  91;  Warren  w  Van  Brundt, 
19  IJ.  646;  Sliepley  v.  Cowan,  91  U.  S.  330;  Danforth  v.  Morrical,  84  111. 
456.    Nor  will  a  court  of  equity  recognize  a  second  patent  for  the  same  lands 
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by  the  same  sovereign  and  founded  on  inferior  eqaities.  The  government 
stands  like  any  other  seller  who  has  given  a  bond  to  convey,  and  afterwards 
conveys  to  another:  Arnold  v.  Orimea,  2  lowu,  1.  h'  tisc  register  and  re- 
ceiver have  decided  in  favor  of  a  person's  right  to  enter  laud,  and  have  given 
him  a  certificate,  he  is  entitled  to  a  patent.  ''Undoubtedly  this  constitutes 
a  vested  right,  and  it  can  only  be  divested  according  to  law.  In  every  such 
case  where  the  land-office  afterwards  sets  aside  this  certificate  and  grants  the 
land  thus  sold  to  another  person,  it  is  of  the  very  essence  of  judicial  author- 
ity  to  inquire  whether  this  has  been  done  in  violation  of  law,  and  if  it  has, 
to  give  appropriate  remedy:"  Johnson  v.  Towsley,  13  Wall  85.  Neither  the 
land  officers  nor  the  executive  can  recall  or  cancel  a  patent  for  lands  which 
has  been  duly  issued,  delivered  and  accepted.  If  the  patent  ought  to  be 
rescinded,  on  the  ground  of  fraud,  or  for  some  other  such  good  reason,  the 
remedy  is  by  bill  in  equity  in  the  name  of  the  United  States.  In  cases  in 
which  the  officers  of  the  land  department  have  acted  within  the  scope  of 
their  authority  in  the  issuance  of  a  patent,  all  right  to  control  the  title  or 
decide  on  the  right  to  the  title,  has  passed  from  the  land-office:  Moore  v. 
Bobbins,  96  U.  S.  530.  The  government  cannot  attain  the  same  end  indi- 
rectly by  a  recital  in  a  second  patent  that  there  was  a  mistake  in  the  iasa- 
ance  of  a  prior  patent.  The  first  is  conclusive  until  properly  set  aside:  Jad> 
son  V.  Lawton,  6  Am.  Dec.  311. 

That  thb  Patent  Relates  back  to  the  inception  of  the  title,  to  the  date 
of  the  first  act,  is  asserted  in  many  decisions:  Taylor  v.  Brown,  5  Crsnch, 
234;  McAfee  v.  Kiem,  7  S.  &  M.  780;  Clark  v.  Hall,  19  Mich.  356;  MorriU 
V.  Chapman,  35  Cal.  88;  Smiih  v.  Athem,  34  Id.  506.  In  this  last  citation 
it  is  said  that  the  court  will  look  behind  the  patents,  in  case  of  a  conflict  be- 
tween two  patents  from  a  paramount  source,  to  ascertain  which  party  has  tbe 
prior  equity;  and  that  when  this  is  ascertained  it  will  attach  itself  to  the 
legal  title  which  by  relation  takes  effect  at  the  time  the  equity  accrued,  and 
thus  a  junior  patent  founded  on  a  prior  equity  will  prevail  over  an  elder  pat- 
ent founded  on  a  junior  equity. 


Grayson  v.  Williams. 

.    [Wauczb,  398.] 

DiviDiNO  Account  to  give  JuftiSDicnoN. — A  running  acoonnt^  though  ood» 
sisting  of  several  items,  cannot  be  divided  to  give  a  magistrate  jurisdio* 
tion. 

Appeal.     The  opinion  states  the  case. 

By  Court,  Child,  J.  This  action  was  originally  commenced 
before  a  justice  of  the  peace  in  said  county,  founded  on  an  ac- 
count for  professional  services  as  attorney  and  counselor  at  law, 
amount,  fifty  dollars,  where  an  appeal  was  taken  from  the  judg* 
ment  of  the  justice  to  the  said  circuit  court.  On  such  appeals^ 
by  the  laws  of  this  state,  B.  C.  p.  8.,  the  trial  before  the  ap* 
pellate  court  is  de  novo  upon  the  merits,  without  regard  to  the 
proceedings  before  the  magistrate,  and  either  party  can  avail 
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himself  of  any  matter  of  pleadiiig  or  evidence  although  the  same 
vere  not  pleaded  or  otherwise  insisted  on  in  the  court  below. 

The  record  before  us  from  the  circuit  court  contains  a  decla- 
ration in  the  usual  form  with  two  pleas  in  bar,  non-assumphit^ 
and  payment  with  replications,  issues  thereon.  There  is  also  u 
bill  of  exceptions,  which  is  made  part  of  the  record,  by  which  it 
will  appear  that  the  case  turned  upon  a  question  to  the  juris- 
diction of  the  magistrate,  and  which  was  available  in  the  circuit 
court,  although  it  had  not  been  pleaded  or  otherwise  insisted 
on  before  the  justice,  upon  the  ground  that  the  circuit  court 
could  derive  no  jurisdiction  by  appeal  from  a  justice  who  him- 
self was  acting  coram  nonjtldice  and  without  authority. 

This  little  matter  has  been  a  vexed  question  in  our  courts 
since  the  formation  of  our  state  government,  both  as  it  regards 
the  jurisdiction  of  a  justice  of  the  peace,  and  the  manner  of 
taking  advantage  of  it,  in  cases  where  the  plaintiff's  demand 
exceeded  fifty  dollars,  and  the  plaintiff  had  given  a  false  credit, 
or  divided  his  claim  for  the  purpose  of  reducing  it  within  the 
jurisdiction  of  a  magistrate. 

I  am  well  aware  that  where  a  court  of  special  and  limited 
jurisdiction  is  created  by  statute,  unless  enough  appears  upon 
the  face  of  the  record  to  give  jurisdiction,  it  would  be  bad  upon 
demurrer  for  such  a  defect;  or  perhaps  the  court  itself,  jealous- 
of  its  own  powers,  would,  ex  officio,  take  notice  of  the  same, 
and  dismiss  the  cause:  1  Chitty,  428;  1  East,  252.  But  where 
the  matter  is  dehors  the  record,  I  am  inclined  to  the  opinion 
that  it  may  be  pleaded  or  given  in  evidence  .on  the  trial.  Per- 
haps it  would  be  well  in  this  place  to  settle  how  far  a  party 
plaintiff  will  be  permitted  to  divide  his  claim  for  the  purpose  of 
bringing  several  actions  before  a  magistrate,  in  cases  where 
the  entire  demand  consists  of  causes  of  action  which  might  be 
joined  in  one  suit  in  the  circuit  court,  amounting  to  a  sum 
greater  than  the  limit  of  a  magistrate's  jurisdiction.  I  am 
clearly  of  opinion  that  a  running  account  with  a  merchant  me- 
chanic, doctor,  lawyer,  or  other  person,  cannot  be  so  divided, 
although  the  price  of  each  article  should  be  agreed  upon  by  the 
parties;  because  the  whole  might  be  considered  as  one  entire 
transaction,  and  indivisible;  the  same  rule  also  applies,  for  the 
same  reasons,  where  a  great  number  of  small  notes  are  given 
for  one  single  purchaser  or  consideration,  due  at  the  tim^  of 
bringing  the  first  suit.  But  in  cases  where  there  is  no  general 
dealing — no  account  of  items  between  the  parties — and  two  ox 
more  separate,  distinct,  and  several  express  contracts  exists 
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clearly  ascertaining  the  sum  due,  and  for  different  and  several 
considerations,  each  for  a  sum  less  than  fifty  dollars,  and  ex- 
tending in  the  whole  to  a  greater  amount  or  sum  total,  and  all 
due  at  the  time  of  the  commencement  of  the  first  suit,  I  am 
unable  to  discern  either  law  or  reason  to  show  that  the  plaintiff 
cannot  proceed  before  a  magistrate  on  several  actions  for  each, 
or  that  a  recovery  and. payment  in  one  should  be  a  bar  to  the 
others:  Stark,  on  Ev.  1200. 

As  it  does  appear  from  the  record  that  there  was  an  account 
for  professional  services  claimed  by  the  plaintiff  below,  against 
the  defendant,  existing  at  the  time  of  the  commencement  of  this 
suit,  for  a  greater  amount  than  fifty  dollars,  and  as  nothing  ap- 
pears to  exempt  it  from  the  operation  of  the  rule  hereinbefore 
expressed,  I  am  of  opinion  that  the  court  below  ought  to  have 
instructed  the  jury,  as  in  case  of  a  nonsuit,  and  entered  in  judg- 
ment accordingly,  leaving  the  party  to  commence  de  novo  be- 
fore the  tribunal  possessing  jurisdiction. 

Judgment  reversed  and  nonsuit  entered.  * 


That  a  Pasty  mat  Watvx  part  of  his  demand  for  the  purpose  of  giviQg 
jurisdiction  to  an  inferior  court  is  held  proper,  contrary  to  tiie  position  taken 
by  the  principal  case  in  People  v.  Marine  Court  of  New  York,  36  BarK  341; 
Ilempler  v.  Sdineider,  17  Mo.  258;  Denny  v.  Eekelkampy  30  Id.  140;  MaOaek 
V.  Lare,  32  Id.  262;  Hapgood  v.  DolieHy,  8  Gray,  373;  PaU  v.  Shafer^  19 
Ind.  173;  LUdffidd  v.  DanUla,  1  CoL  T.  26a  These  cases  all  say,  in  sub- 
stance, that  it  is  not  the  amount  of  the  plaintifiPs  claim,  but  the  sum  that  he 
actually  demands  that  gives  the  court  jurisdiction. 


Behaly  v.  Hatch. 

[Walksb,  900.] 

Tender. — ^An  offer  of  money  in  bags  is  a  legal  tender.    It  is  sufficient  thai 
the  party  offered  to  pay  the  requisite  amount. 

Wbit  of  error.     The  opinion  states  the  case. 

By  Court,  Black,  J.  We  deem  it  necessary  to  notice  only 
one  error  assigned  in  the  case,  which  arises  on  the  bill  of  ex- 
ceptions taken  to  the  opinion  of  the  judge  on  the  subject  of 
tender.  It  is  stated  in  the  bill  of  exceptions. that  tht?  jury 
canito  into  court  and  requested  the  court  to  instruct  them  what 
amounted  a  legal  tender;  and  the  court  thereupon  instructed 
the  jury  ''that  he  who  made  and  relied  on  a  tender  should 
count  out  to  the  person  to  whom  tendered  the  exact,  amount  he 
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deeigDed  so  to  tender;  and  that  although  the  person  should 
have  offered  a  larger  amount  in  silver  in  his  hand  to  the  person 
to  whom  it  was  payable  and  tendered,  than  the  actual  amount 
named  in  the  plea,  that  is  not  a  good  tender,  unless  told  in  the 
presence  of  such  person." 

An  offer  of  money  in  bags  is  a  legal  tender,  and  it  is  the 
business  of  the  receiver  to  count  it  and  see  that  there  is  enough 
to  satisfy  him.  No  objection  was  made  as  to  the  amount  offered 
by  the  defendant.  It  is  not  necessary  to  count  the  exact  sum 
of  money  down;  it  is  sufficient  if  the  defendant  offered  to  pay 
the  amount,  and  had  sufficient  money  to  do  it.  Such  particu- 
larity as  was  laid  down  by  the  judge  is  not  requisite. 

TuBNBB  and  Oagb,  JJ.,  concurred. 


To  A  Valid  Txndkr  ov  Monet  it  is  essential  that  the  party  produce  the 
money  and  offered  it  unconditionally:  Walker  v.  Brown,  12  La.  An.  266; 
Sargent  v.  Graham,  6  N.  H.  440;  Bakeman  v.  Pooler,  15  Wend.  637;  Breed 
T.  IJurd,  G  Pick.  356;  Draper  v.  Bill,  43  Vt.  439;  Story  f,  Krewaon,  65  Ind. 
397;  and  it  may  be  contained  in  a  bag  or  parse  ready  to  be  counted  by  the 
creditor  if  he  choose,  provided  the  sum  be  the  correct  amount:  Benjamin  on 
Sales,  sea  715l  But  the  actual  production  of  the  money  is  not  neoessaiy 
where  the  defendant  refuses  absolutely  to  receive  it:  Hazard  v.  Lormg,  10 
Cush.  267;  Strong  v.  Blake,  46  Barb.  227;  Appleton  v.  Donaldeon,  3  Penn. 
St.  381.  And  if  the  tender  is  prevented  through  the  contrivance  uf  the 
party  to  whom  it  should  be  made,  it  will  be  excused  or  be  considered  equiva- 
lent to  a  tender:  Sanda  v.  Lyo7i,  18  Vt.  18;  Tliome  v.  Mosher,  5  G.  K  Green, 
257;  Borden  v.  Borden,  4  Am.  Dec.  32. 

Upon  Kxbfino  a  Tender  Good,  the  oases  are  collected  in  the  note  to 
Boae  V.  Brown,  1  Am.  Dec  24. 

Thb  Subject  ov  Tsndbb  ov  Personal  Pbopertt  is  oonsidered  in  tha 
note  to  Bates  v.  BcUea,  poet,  and  to  Barney  v.  BUas,  poet. 

As  TO  THX  Time  when  a  tender  should  be  made  see  the  note  to  Balee  t. 
Bate»,poaL 


Smith  v.  Nevitt. 

(Waucsb,  870  J 

JjoaB  BT  Fire,  Vendee  must  Bear. — When  a  contract  of  sale  has  been  con* 
summated,  and  the  price  paid  and  the  property,  though  ready  for  de- 
livery, is  not  removed  by  the  vendee  because  not  convenient  for  him  te 
do  so,  he  must  bear  the  loss  of  its  destruction  by  fire. 

The  case  appears  from  the  opinion 

O.  W.  SmUh,  for  the  plaintiflF. 

S.  M.  and  T.  T.  Orayson,  contra. 
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By  Court,  Child,  J.  In  this  case,  the  article  which  constitutes 
the  subject-matter  of  the  contract  of  sale  is  called  a  gin  stand. 
The  bargain  was  made  between  the  parties.  The  price  was  also 
agreed  upon,  and  the  purchase-money  paid.  The  commoditj 
or  thing  sold,  was  in  a  complete  state  of  preparation  for  de- 
livery, and  required  no  act  of  the  vendor  for  that  purpose.  It 
not  being  convenient,  however,  for  the  vendee  to  remove  it  at 
that  time,  it  remained  in  the  possession  of  the  vendor,  by  mu- 
tual consent,  subject  to  his  use,  where  it  was  consumed  by  fire, 
without  negligence  on  his  part.  In  such  case,  the  better  opin- 
ion seems  to  be  that  the  risk  is  at  the  hazard  of  the  vendeey  and 
the  loss,  if  any,  must  fall  upon  him;  and  so  are  the  anthoritieSy 
as  well  in  books  on  first  principles,  as  in  decided  cases. 


Bates  v.  Bates. 

[Waxjceb,  401.] 

Tknder  of  Perforbiancb,  if  no  place  is  fixed,  may  be  made  to  the  penon. 
Tender  of  Propertt  is  not  good  unless  the  articles  are  specifically  pointed 
out,  so  that  their  identity  can  be  ascertained. 

AssuMPsrr.     The  opinion  states  the  case. 

By  Court,  Nicholson,  J.  This  was  an  action  of  assumpsit^ 
brought  by  Bichard  Bates,  the  defendant  in  error,  founded  on 
a  promissory  note,  dated  the  nineteenth  of  October,  1829,  and 
piiyable  on  or  before  the  first  day  of  May  next  following,  for  ten 
cows  and  calves  of  second  quality.  To  which  the  general  issue 
was  pleaded,  with  an  agreement  by  counsel  that  any  legal 
special  matter  might  be  given  in  evidence;  after  the  plaintiff 
read  the  note  to  the  jury,  the  defendant  called  Jane  Bates,  and 
proved  by  her  that  some  time  in  the  winter,  before  the  note 
fell  due,  the  defendant  and  plaintiff  were  both  at  the  house  of 
witness,  at  which  time  and  place  she  heard  the  defendant  say 
to  the  plaintiff  that  he  was  then  ready  to  deliver  the  ten  cows 
and  calves  named  in  the  note  that  the  plaintiff  had  on  him;  that 
plaintiff  replied  the  note  was  not  due,  and  that  he  would  not 
receive  them  until  it  became  due;  that  defendant  said  the  note 
was  payable  on  or  before  the  first  day  of  May,  and  that  he  was 
then  ready  to  discharge  said  note;  witness  further  stated  that 
defendant  had  in  the  place  where  they  were,  cows  and  calves 
enough  to  discharge  his  obligation.  The  defendant  further 
proved  by  a  Mr.  Moore,  that  on  the  first  day  of  May,  when  th» 
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note  fell  due,  he  was  called  on  by  defendant  to  walk  to  his  lot, 
and  was  informed  by  the  defendant  that  the  cows  and  calyes 
which  witness  saw  in  his  lot,  amounting  to  eleven,  he,  the  de- 
fendant, had  driven  up  to  discharge  a  note  that  plaintiff  held 
on  him  on  that  day. 

The  question  which  the  court  is  called  on  to  decide  in  this 
«ase  is,  whether  agreeably  to  the  foregoing  statements  of  facts, 
this  was  a  good  tender  in  contemplation  of  law.  The  general 
rule  is  that  if  no  place  be  appointed  for  payment  or  perform- 
ance, a  tender  to  the  person  is  good;  but  was  there  any  tender 
in  this  case  ? 

The  witness  states  that  the  defendant  told  plaintiff  he  was 
then  ready  to  discharge  his  note;  and  that  the  defendant  had 
cows  and  calves  sufficient  on  the  place  where  they  were  to  have 
done  so,  but  the  defendant  did  not  designate  the  cows  and 
<salves;  he  merely  said  he  was  ready  to  discharge  hi^  note.  It 
is  laid  down  in  the  case  of  Newton  v.  Oolbrailhj  5  John.  119, 
that  the  declaration  of  the  defendant  that  he  bad  hay  in  his 
baru  or  in  stock,  the  plaintiff,  without  ascertaining  the  amount 
and  value,  was  not  sufficient.  It  is  also  stated  in  the  case  of 
Sliiigerland  v.  Morse  et  al.,  8  John.  474,  that  a  legal  tender 
and  refusal  are  a  complete  bar  to  the  suit  on  the  contract;  and 
the  plaintiff  must  resort  to  the  person  in  whose  possession  the 
goods  are,  and  who  holds  them  as  his  bailee  and  at  his  risk.  In 
order,  therefore,  to  make  a  legal  tender  in  property,  the  articles 
ought  to  be  specifically  pointed  out,  they  ought  to  be  clearly 
ascertained  in  point  of  identity  that  the  plaintiff  might  be  able 
to  prove  them  should  he  be  driven  to  an  action  for  them.  We 
are  of  opinion,  from  the  facts  above  stated,  that  the  cows  and 
calves  were  not  sufficiently  identified,  nor  their  quality  ascer- 
tained, to  make  it  a  good  tender.  It  is,  therefore,  the  opinion 
of  the  court  that  the  judgment  of  the  court  below  should  be 
affirmed. 

All  the  judges  concurred. 


To  MAKE  A  Tender  of  Personal  Profertt  Vaud,  ao  m  to  comply  with 
the  contract  of  sale,  it  ia  sufficient  as  a  general  mle,  in  the  aheence  (^  special 
terms  providing  otherwise,  that  it  be  offered  to  the  purchaser  at  the  place 
where  it  was  at  the  time  the  contract  was  made:  2  Kent's  Commentaries,  se& 
505;  2  Story  on  Contracts,  sec  1410;  Barr  v.  Myers,  3  W.  &  S.  295.  When 
the  contract  is  to  pay  a  debt  by  the  delivery  of  stated  articles,  the  tender  of 
the  property,  if  it  is  portable,  should  be  made  at  the  creditor's  place  of  busi- 
ness or  residence:  Miles  v.  Roberts,  34  N.  H.  2o4;  HaU  v.  W}UUier,  10  B.  I. 
436.     The  reason  assigned  is,  that  in  this  instance,  the  debtor  is  the  actor 
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and  must  take  the  initiative  in  the  performance  of  the  contmct.  Bnt  thi» 
rule  4oe8  not  requiie  the  debtor  to  follow  the  creditor  oat  of  the  state  in 
order  to  deliver  the  goods  to  him:  SanUe  v.  Santee,  64  Penn.  St.  473;  Howard 
V.  Miner,  20  Me.  330.  If  the  creditor  removing  from  the  state  has  left  an  agent 
to  attend  his  business  in  the  state,  it  is  the  duty  of  the  debtor  to  call  upon 
the  agent  to  appoint  a  time  and  place  of  delivery:  SatUee  v.  Santee.  And  in 
the  absence  of  any  such  agent,  the  debtor  himself  may  select  the  time  and 
place:  Howard  v.  Miner, 

Where  the  Place  is  not  Ascxbtauted  by  the  terms  of  the  contract,  and 
the  time  is,  the  vendor  must  seek  the  vendee  and  tender  the  goods  if  they 
are  portable,  at  his  residence  or  place  of  business:  Barr  v.  Myen,  3  W.  &  S. 
295,  citing  Goodwin  v.  HoWrook,  4  Wend.  380;  Lohdell  v.  Hopkins,  5  Cow. 
516;  and  Koherte  v.  Beatty,  2  Penn.  71.  And  Sergeant,  J.,  who  expressed  the 
opinion  of  the  court  in  Barr  v.  Myers,  after  laying  down  the  rule  as  stated,  con- 
tinues: "  I  am  not  aware  of  any  decided  case  which  makes  a  distinction,  whei. 
a  time  is  stipulated  for  the  delivery  of  articles,  between  a  contract  of  salt* 
and  delivery  and  a  contract  to  pay  a  debt  in  certain  articles,  nor  do  I  perceive 
the  ground  of  such  distinction."  The  reason  here  is,  also,  that  the  vendor 
has  bound  himself  to  deliver  the  property  and,  in  order  to  fulfill  his  contract, 
must  become  the  first  actor,  and  must  look  for  the  vendee  at  his  residence  or 
place  of  business.  The  qualification  of  the  rule,  depending  upon  the  charac- 
ter of  the  articles,  is  recognized  in  the  cases,  and  is  stated  as  foUows  by  Bell, 
J.,  in  MiUa  v.  Robtrtt,  34  N.  H.  254:  '*  If  the  articles  are  bulky  and  comber- 
some,  it  is  the  duty  of  the  debtor  to  seek  the  creditor  and  learn  from  him 
where  he  wishes  them  to  bo  delivered,  and  upon  the  creditor  designating  a 
reasonable  place;  to  deliver  them  at  that  place:  Co.  litt.  210,  b;  Cro.  EL  4S; 
Currier  v.  Currier,  2  N.  H.  75;  Flanders  v.  Lanfear,  9  Id.  201;  SUngniamd 
V.  Moore,  8  Johns.  474;  Lafurge  v.  Rickart,  5  Wend.  187,  and  cases  cited; 
Maaon  v.  Briggs,  16  Mass.  453;  Aldrich  v.  Atbee,  1  GreenL  120;  Bean  v. 
Simpson,  4  Shep.  31;  2  Kent's  Com.  507;  Stoiy  on  Contr.  319."  So,  also, 
Deel  V.  Berry,  21  Tex.  463.  If  the  creditor  cannot  be  found,  or  if  he  refuses 
to  appoint  a  place,  ''or  which  is  much  the  same,  to  appoint  a  reasonable 
place,"  the  debtor  may  himself  select  any  suitable  and  reasonable  place,  and 
a  delivery  there,  with  notice  to  the  creditor  if  he  con  be  found,  will  discharge 
the  contract:  Miles  v.  Roberts,  34  N.  H.  254.  Where  the  time  and  place  ara 
fixed  by  the  terms  of  the  contract,  or  where  the  time  is  so  fixed  and  the  place 
has  been  determined  by  subsequent  appointment,  the  creditor  must  deliver 
the  articles  at  such  time  and  place  or  show  a  readiness  to  do  so,  and  this 
without  a  demand:  Wiggin  v.  Wiggin,  43  N.  II.  561,  667,  citing  Co.  litt. 
210,  b;  Lobdell  v.  Hopkins,  7  Cow.  516;  Goodwin  v.  Holbrooh,  4  Wend.  3S0; 
Aldrich  v.  AWee,  1  GreenL  120;  Bixby  v.  WhUney,  5  Id.  192;  Bean  v.  Simp^ 
son,  16  Mo.  49;  WltUe  v.  Perley,  15  Id.  110;  and  Smith  v.  Loomis,  7  Conn. 
110. 

Tiue  when  Tendbb  Should  be  Made.— Concerning  the  time  of  the  day 
when  the  tender  should  be  made,  the  following  is  laid  down  in  Cromnger  v. 
Crocker,  62  N.  Y.  158,  where  it  was  held  that  a  tender  of  wool  after  ten 
o'clock  at  night  was  not  a  good  tender.  **  The  rule  is  that  a  tender  of  bulky 
articles  in  the  performance  of  an  agreement  must  be  seasonably  made,  so  **»^t 
the  person  may  have  an  opportunity  to  examine  the  articles  tendered  and  see 
that  they  are  such  as  they  purport  to  be,  and  such  as  he  is  entitled  to  de- 
mand, before  the  close  of  the  day  on  which  the  delivery  is  to  be  w^^^ 
Whether  the  tender  should  be  made  before  sunset  may  depend  upon  dicnm- 
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stances,  and  does  not  appear  to  have  been  decided  by  the  conrts  of  this  state. 
But  when  daylight  is  required  for  the  proper  examination  and  assortment  of 
the  goods  tendered,  there  can  be  but  little  doubt  that  time  should  be  given 
the  tenderce  for  such  examination  before  sunset  and  by  daylight."    The  rule 
with  regard  to  the  time  of  performance,  or  tendering  performance,  generally, 
is  thus  stated  in  Hall  v.  WhiUier,  10  K.  I.  530,  334.     '*  Where  a  contract  i» 
to  be  performed  on  a  certain  day  and  at  a  certain  place,  the  legal  time  of  per- 
formance is  the  last  convenient  hour  of  the  day  for  transacting  the  busine'» 
usually,  tliat  is  to  say,  such  convenient  time  before  sunset  as  that  the  act 
may  be  completed  by  daylight.     This  rule  is  established  for  the  convenience 
of  the  parties,  that  neither  may  be  compelled,  unnecessarily,  to  attend 
during  the  whole  day.     Earlier  in  the  day,  therefore,  neither  party  can  dis- 
charge himself  in  the  absence  of  the  other  by  being  present  and  ready  to 
perform;  though  if  both  parties  are  earlier  present,  a  tender  and  refusal  then 
will  be  as  effectual  as  at  a  later  hour:  Wcide  case,  5  Co.  114;  LimcaMre  v. 
KiUintjworth,  12  Mod.  530;  S.  C,  1  Ld.  Raym.  686;  Hammond  v.  Oudm,  12 
Mod.  421;  Rutland  v.  Batty,  2  Str.  777;  1  Plowd.  172,  173;  TinUer  v.  Prm- 
tke,  4  Taunt.  555;  Doe  v.  Paul,  3  C.  &  P.  613;  Acocks  v.  PhiUipa,  5  H.  &  N. 
183,  and  note;  Savory  v.  Ooe,  3  Wash.  140;  Tieman  v.  NapUr,  6  Yerg.  410; 
Aldrich  v.  Albee,  I  Greenl.   120.     A  tender  however  which  is  made  after 
sunset  will  be  sufficient,  if  the  party  to  receive  is  present,  but  after  sunset 
the  absence  of  either  party  is  not  a  default:  Startup  v.  McDonald,  6  M.  &6. 
593;  Stoeet  v.  Harding,  19  Vt.  587.     The  rule  may  also  be  varied  by  special 
agreements  and  usages  of  business:   Lancashire  v.  KilUngworth,  supra,  and 
Rutland  V.  Batty,  sic  supra,*^    The  sufficiency  of  a  tender  after  sundown  is 
admitted  in  MeClarty  v.  Gokey,  31  Iowa,  505,  a  case,  however,  of  the  tender 
of  a  sum  of  money. 

Whxre  ko  Time  is  Limited  in  the  contract  for  the  delivery  of  the  articles, 
they  are  deliverable  on  demand,  and  the  demand  must  be  such  as  will  enable 
the  plaintiff  to  perform  according  to  the  terms  of  his  contract:  Rtuaell  v. 
Ormsbee,  10  Vt  274;  Story  on  Contr.  1411;  Vance  v.  Bloomer,  20  Wend. 
196;  Riee  v.  Churchill,  2  Denio,  145. 

When  the  Time  and  Place  are  Fixed,  a  tender  then  and  there  is  good, 
although  no  person  is  present  to  receive  the  articles:  Oilmore  v.  HoU,  4  Pick. 
258;  Southivorth  v.  Smith,  7  Cush.  390.  And,  if  the  vendor  is  not  present 
at  the  time  and  place,  a  demand  may  be  made  by  the  vendee  of  any  one  there 
in  charge,  or  a  public  demand  at  that  place,  at  a  reasonable  time,  will  suffice, 
when  no  person  can  be  found:  Rice  v.  Churchill,  2  Denio,  145.  The  vendor, 
who  is  ready  to  deliver  the  goods  at  the  time  and  place,  will  hold  them 
thereafter  as  bailor  for  the  vendee.  Smith  v.  Loomis,  7  Conn.  110,  in  which 
case  it  is  said  that  the  following  propositions  are  established  in  Connecticut: 
"  1.  That  a  debt  payable  in  specific  articles  may  be  discharged  by  a  tender 
of  these  articles  at  the  proper  time  and  place;  2.  That  the  articles  must  be 
set  apart  and  designated,  so  as  to  enable  the  creditor  to  distinguish  them 
from  others;  3.  That  the  property  so  tendered  vests  in  the  creditor,  and  is 
at  his  risk;  4.  That  a  tender  may  be  made  in  the  absence  of  the  creditor." 

The  Propertt  must  be  Distinguished  from  other  articles  of  a  similar 
kind,  and  must  be  selected  from  a  larger  bulk  by  the  creditor,  and  the  goods 
designated,  in  order  to  render  the  tender  sufficient:  Clark  v.  Baker,  11  Met. 
186;  Croningerv.  Crocker,  62  N.  Y.  151;  and  Smith  y.  Loomis,  7  Conn.  110- 

The  Title  must  be  in  the  Creditor  or  vendor,  so  as  to  enable  him  to 
tender  articles  unincumbered:  Champion  v.  Joslyn,  44  N.  Y.  653;  Croninger 
V,  Crocker,  62  Id.  151. 
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JuDOiiENTS,  Prefersncb  Betwxbn. — ^If  two  jiUgmienta  appear  to  have 

entered  on  the  same  day  the  court  will  aacertain  which  was  first  entered 
and  award  it  the  preference. 

The  case  appears  from  the  opinion.  Judgments  were  recoY- 
ered  against  the  same  defendant,  in  favor  of  the  plaintiflh,  in 
two  differents  actions,  on  the  same  day.  The  question  was  as 
to  which  one  should  be  satisfied  first. 

By  Court,  Black,  J.  Motions  were  made  in  each  of  the 
above-entitled  suits  to  appropriate  the  money  made  by  the 
sheriff,  of  which  he  has  made  a  special  return,  each  execution 
contending  for  preference,  which  motions  were  referred  to  this 
court  by  the  judge  of  the  circuit  court  on  a  statement  of  facts. 
The  question  proposed  for  consideration  is,  whether  under  the 
act  of  the  legislature  of  1824,  by  which  all  property,  real  and 
personal,  is  bound  from  the  entering  of  judgments,  the  court 
will  consider  of  the  fractional  part  of  a  day,  and  give  prefer- 
•ence  to  one  judgment  over  another  when  they  are  both  entered 
upon  the  same  day,  but  the  one  prior  in  point  of  time  to  the 
other;  it  would  appear  both  just  and  reasonable,  when  time  ia 
necessary  to  be  considered  in  order  to  determine  the  substantial 
rights  of  a  party,  that  the  court  should  discard  all  these  fictions 
of  law  sometimes  necessary  to  preserve  the  harmony  and  sym- 
metry of  its  proceedings,  and  consider  it  in  its  various  divisions. 
The  court  will  not  endure  that  a  mere  fiction  at  law,  introduced 
for  the  sake  of  justice,  shall  work  a  wrong.  The  courts  in 
Tjugland,  as  well  as  those  in  the  United  States,  have  been  gOT* 
erned  by  these  principles.  In  Johnson  v.  Smiihy  2  Burr.  960,  it 
was  determined  that  when  the  substantial  rights  of  a  party  re- 
quired that  the  real  time  of  suing  out  a  IcUitcU  should  be  shown, 
it  might  be  done,  notwithstanding  the  fiction  of  law  which  ex- 
tended the  teste  to  the  term  previous.  The  point  raised  in  this 
case  was  first  insisted  upon  in  Adams  v.  Dyer,  8  Johns.  347  [5 
Am.  Dec.  344],  which  case  was  determined  on  a  different  piin- 
•ciple;  but  from  the  principles  upon  which  the  court  proceed,  it 
is  to  be  inferred,  if  the  fact  had  been  made  out  by  legal  proof, 
the  court  would  have  considered  the  day  divided  into  fractioDsl 
parts.  The  same  question  was  afterwards  raised  in  the  supreme 
-court  of  the  same  state  in  cases  precisely  analogous  to  those 
before  this  court,  1  Cowen,  592,  in  which  it  was  expressly  de- 
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terinined  that  the  court  will  ascertain  the  real  and  ime  time 
when  judgments  are  entered,  and  the  lien  attaches  in  favor  of 
ihat  first  entered.  Priority  was  then  determined  in  favor  of 
the  judgment  entered  five  minutes. before  the  others. 

It  is  unnecessary  to  determine,  in  the  present  case,  what 
would  be  the  effect  of  a  judgment  by  default,  which  is  made 
£nal  by  our  statute,  on  the  adjournment  of  the  court;  in  both 
iihe  present  cases  juries  were  impaneled,  and  judgment  entered 
up  forthwith  on  motion. 

It  appearing  by  the  minutes  of  the  court  that  the  judgment 
in  the  case  of  T,  Biggam  v.  MerriU  was  first  entered,  it  will  be 
entitled  to  be  first  satisfied. 

All  the  judges  concurred. 


CONCEBNINQ  JUDGMENTS  RENDERED  ON  THE  SaMB  DaT  agUIlSt  the  SamO 

■defendant,  it  is  laid  down  in  Freeman  on  Judgments,  sec.  370,  "that  nnlesa 
the  law  provides  for  fractions  of  days,  all  judgments  edtered  on  the  same 
day  will  be  regarded  as  if  entered  at  the  same  time,  and  as  creating  liens 
equal  in  point  of  priority,  and  entitled  to  be  paid  pro  rata  out  of  the  debtor's 
real  estate:  Rockhill  v.  Hanna,  4  McL.  555;  Bruce  v.  Vogel,  38  Mo.  100; 
Mechankf*  Bank  v.  Qorman,  8  W.  &  S.  304;  Bumeyy,  Boyett,  1  How.  (Miss.) 
^9."  It  is  further  said,  sec.  374:  "  If  two  or  more  judgments,  on  account  of 
their  contemporaneous  rendition  or  docketing,  or  from  any  other  cause,  are 
-equally  entitled  to  precedence  as  liens  on  the  real  estate  of  the  judgment- 
"debtor,  this  equality  may  be  destroyed  in  order  to  give  precedence  to  the 
lien-holder  who  first  attempts  to  subject  any  specific  real  estate  to  the  pay- 
ment of  his  lien.  *The  law  favors  diligent  creditors,'  and  the  courts  seem 
to  be  unanimous,  where  liens  are  otherwise  equal,  in  according  to  him  wh^ 
first  takes  property  in  execution  the  right  to  be  first  satisfied  out  of  its 
'.proceeds:  Cook  v.  Dillon,  9  Iowa,  407;  Waterman  v.  Haskin,  11  Johns.  228; 
Adams  v.  Dyer,  8  Johns.  347;  Bruce  v.  Vogel,  38  Mo.  100;  Bumey  v.  Boyett, 
1  How.  (Miss.)  39." 

The  same  principle  is  recognized  in  Rockhill  v.  Ilanna,  15  How.  195i 
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Power  ot  Attornet  at  Law. — An  attorney  at  law  has  no  authority  to 
assign  his  client's  judgment. 

Keepino  Alive  a  Paid  Judgment. — If  a  judgment  be  paid  by  a  friend  of 
one  of  the  parties,  it  cannot  be  kept  alive  without  the  consent  of  the  de- 
fendant. 

Objections  Waived  by  Delay. — After  the  parties  in  chancery  have,  under 
pleadings  framed  for  that  purpose  gone  into  an  accounting,  it  is  too  late 
to  object  that  Uie  jurisdiction  of  the  court  ought  to  have  been  conlmed 
to  other  matters. 
Ay.  Dso.  Vol..  XH"^ 
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Bill  in  equity.     The  opinion  states  the  case. 
Magee^  for  the  complainants. 


By  Court,  Black,  J.  It  appears  that  the  judgment  at  law, 
which  the  complainants,  Head  and  Davis,  have  enjoined  bj  this 
bill,  was  obtained  against  them  by  S.  D.  Gervais,  one  of  the 
defendants,  was  paid  by  Morse,  the  other  defendant,  at  the  in* 
stance  and  request  of  complainants.  This  judgment,  on  bein^ 
paid  by  Morse,  was  assigned  to  him  by  the  attorney  at  law  of 
record  of  said  Gervais;  Morse  claiming  to  have  the  benefit  of 
this  judgment  at  law  and  execution  by  virtue  of  this  assign* 
ment,  the  first  question  is,  whether  it  is  sufficient  in  law  to  vest 
in  him  an  interest  ?  There  can  be  no  doubt,  that  an  attorney 
at  law,  as  such,  has  no  power  to  assign  a  judgment  of  his 
client. 

Mr.  Sharkey,  who  was  the  attorney,  does  not  state,  in  his 
deposition,  that  he  was  specially  authorized  by  Gervais  to  assign 
this  judgment,  but  thinks  he  must  have  been,  or  he  would  not 
have  assigned  it.  His  deposition  is  very  vague  and  uncertain 
throughout,  and  by  no  means  sufficient  to  establish  the  fact 
that  he  was  authorized,  as  attorney  in  fact  of  Gervais.  Downs,. 
in  his  deposition,  states  that  he  heard  Gervais  say  that  he  was 
willing,  under  certain  restrictions,  to  let  the  judgment  be  as- 
signed to  Morse.  But  his  being  willing  that  it  should  be  done, 
was  not  doing  it;  much  less  does  it  prove  that  Mr.  Sharkey  was 
authorized  to  do  it  as  his  agent;  and  this  latter  fact,  Gervais, 
in  his  answer,  expressly  denies. 

With  respect  to  this  assignment,  there  is  also  one  thing  to  be 
borne  in  mind,  that  is,  that  this  was  not  a  purchase  of  this  judg- 
ment from  Gervais,  but  the  money  was  advanced  by  Morse,  on 
the  request  of  complainants,  and  for  their  accommodation. 
Morse  went  forward  as  their  friend,  to  pay  off  this  judgment, 
to  save  their  property  from  saciifice  by  sale,  on  the  faith  of  a 
promise  made  by  them  to  put  cotton  in  his  hands,  to  a  sufficient 
amount  to  cover,  as  well  this  advance,  as  debts  they  were  owing 
him  on  other  accounts.  This  being  a  payment  of  this  judgment 
by  Morse,  as  the  friend  of  complainants;  under  these  circum* 
stances,  and  not  a  bare  contract  with  Gervais,  for  the  purchase 
of  this  judgment  against  complainants,  it  would  seem  necessazy 
in  order  that  Morse  should  obtain  the  use  of  the  judgment,  aoil 
continue  the  lien  under  it  in  his  favor,  that  it  should  appear  not 
only  that  Gervais  did  assign  the  judgment,  but  that  the  de- 
fendants consented  that  it  should  be  assigned  to  and  kept  opei^ 
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bj  kim.  Ofcherwise  it  could  be  considered  in  no  other  light 
than  a  payment  of  the  judgment  bj  complainants,  through  their 
agent  and  friend  Morse.  The  answer  of  Morse  distinctly  alleges 
the  fact  of  consent  on  the  part  of  complainants  to  this  judgment 
being  assigned  to  him,  but  the  allegations  of  the  bill  are  to  the 
contrary,  and  the  oaths  of  complainants  taken  before  the  com- 
mi8sionert>,  and  there  is  no  proof  in  the  cause  to  show  that  they 
gave  such  consent  in  any  way. 

Both  of  these  objections  to  Morse  claiming  under  this  judg- 
ment, by  this  assignment,  and  to  issue  an  execution  on  it,  for 
bis  own  benefit,  under  the  circumstances  appear  to  be  insur- 
mountable: 1.  That  there  is  not  satisfactory  evidence  to  show 
that  Sharkey  was  authorized  as  attorney  in  fact,  to  assign  this 
judgment;  2.  It  should  appear,  not  only  that  this  judgment  was 
legally  assigned,  but  that  complainants  consented  that  it  should 
be  assigned. 

The  result  is  that  the  defendant,  Morse,  is  not  entitled  to  any 
remedy,  by  execution  on  this  judgment  at  law,  to  reimburse 
him  for  his  advances  made,  and  having  attempted  to  enforce  it 
by  an  action  on  this  supposed  assignment,  should  have  been 
perpetually  enjoined  by  a  decree  of  the  chancellor  from  attempt- 
ing further  to  enforce  it.  Here  it  is  insisted  by  the  complain- 
ant's solicitor,  that  the  decree  should  stop,  that  the  payment  or 
non-payment  of  the  judgment  was  the  only  question  before  the 
court,  and  if  the  court  determine  Qervais  not  to  be  entitled,  they 
can  go  no  further. 

There  can  be  no  doubt  but  that  a  defendant  may,  in  many 
cases,  when  he  sets  up  payment  of  a  judgment  obtained  in  a 
court  of  law,  go  into  a  court  of  equity,  and  by  the  original  bill 
set  up  such  defense,  and  have  the  plaintiff  at  law  perpetually 
enjoined  from  further  proceedings  on  such  judgment.  He  may 
do  it  more  especially,  when  the  facts  are  complicated  and  pay- 
ment disputed,  as  the  court  of  chancery,  in  such  a  case,  can 
afford  fuller  and  more  ample  relief  than  a  court  of  law  can  on 
motiou  f  or  audita  querela.  A  bill  properly  framed  might  un- 
questionably be  made  to  embrace  that  question  alone,  and  this 
bill  might  have  been  so  drawn  as  to  have  brought  that  alone  in 
controversy. 

The  bill  of  complainants  in  this  case  alleges  payment  and 
satisfaction  of  the  judgment  by  this  advance  of  Morse  on  their 
account,  but  does  not  stop  there;  it  alleges  repayment  in  full 
to  Morse  of  the  money  so  advanced  by  him,  and  states  numer- 
ouB  circumstances  relative   to  shipments  of  cotton,  receipts 


580  Head  v.  Gebyais.  [Mississippi, 

passed  from  Morse  to  complainants,  drafts  drawn  by  complain* 
ants  on  New  Orleans,  going  minutely  into  an  account  of  all  the 
transactions  between  complainants  and  defendant,  Morse.  To 
this  bill  defendant  has  filed  a  long  and  explanatory  answer,  in 
which  the  matters  of  fact  stated  appear  supported  fully  by  the 
proof.  The  bill  appears  to  be,  in  its  nature,  a  general  bill  to 
account.  The  chancellor  has  ordered  an  interlocutory  decree 
referring  it  to  commissioners  to  take  and  state  an  account  of  the 
matters  of  charge  and  discharge  mentioned  in  the  bill  and  an- 
swer. 

The  commissioners,  in  pursuance  of  this  decree,  haxe  re- 
ported balances  due  of  different  amounts,  from  each  of  the  de- 
fendants respectively.  An  objection  that  the  chancellor  has 
taken  notice  of  all  the  allegations  of  complainants'  bill,  appears, 
at  this  late  hour,  to  come  with  an  especial  ill  grace;  and  it  will 
not  do  for  them  to  say  that  the  chancellor  should  have  noticed 
some  parts  of  the  bill  and  not  others;  all  obligations  relative  to 
transactions  which  would  result  in  their  favor,  and  exclude 
those  which  have  resulted  in  their  indebtedness.  It  would 
result  in  much  mischief  if  complainant  were  permitted  to  bring 
this  case  into  court,  set  it  for  hearing  on  certain  allegations  of 
the  bill  and  answer,  relative  to  which  much  proof  has  been 
taken,  and  then,  when  a  balance  is  found  against  him  on  these 
transactions,  which  he  has  himself  drawn  in  controversy,  to 
object  to  the  jurisdiction  of  the  court  as  to  those  matters. 

The  conclusion  is  that  the  complainants  are  properly  charge- 
able with  the  sum  reported  by  the  commissioners  to  be  due 
from  each  to  the  defendant,  Morse.  It  may  be  proper  here  to 
notice  an  objection  made  by  one  of  complainants'  counsel  on 
account  of  the  apparent  earnestness  with  which  it  was  argued, 
to  any  decree  being  made  in  favor  of  Morse  against  complainant. 
It  was  said  that  there  does  not  appear  to  have  been  any  indebt- 
edness at  the  time  this  bill  was  filed.  The  first  answer  to  thia 
objection  is  that  it  is  one  which  ought  to  have  been  made  by 
^way  of  exception  to  the  report  of  the  commissioners,  in  allow- 
ing the  demands  of  defendant.  They  have  reported  certain 
amounts  due  the  defendant,  and  this  exception  goes  to  the 
propriety  of  their  determination.  But  waiving  that  objection, 
let  us  examine  the  facts  as  presented  by  the  proofs  in  the 
cause. 

It  appears  that  on  the  second  of  October,  1826,  complainant 
and  defendant,  Morse,  entered  into  an  arrangement,  by  which 
complainants  drew  drafts  for  the  amounts  they  were  severally 
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indebted  at  that  time  to  Morse,  and  were,  by  agreement,  to 
have  placed  funds  in  the  hands  of  the  acceptors  to  meet  the 
drafts  at  maturity,  and  in  order  to  have  the  drafts  negotiated. 
Morse  became  guarantor  to  complainants  in  an  obligation  given 
to  the  acceptors,  that,  complainants  would  comply  with  this 
stipulation.  Receipts  were  then  given  by  Morse  to  complain- 
ants, expressing  to  be  in  full  when  complainants  should  com- 
ply with  their  undertaking  to  have  funds  placed  in  the  hands 
of  the  acceptors  of  the  drafts.  The  complainants  failed  entirely 
to  comply.  Morse  was  sued  on  his  contract  entered  into  jointly 
and  severally  with  complainants  to  the  acceptors  of  these  drafts, 
and  judgment  was  recovered  against  him.  The  accounts  of 
Morse  were  only  conditionally  settled,  and  receipts  expressed 
to  be  in  full,  only  in  the  event  of  complainants  complying  with 
that  condition.  Having  entirely  failed  to  do  so,  the  original 
demand  revived,  and  stands  in  the  same  situation  as  though  no 
settlement  had  taken  place.  It  is  a  mistake  in  counsel  to  say, 
that  Morse  should  have  sued  complainants  on  their  contract  to 
have  funds  placed  in  the  hands  of  acceptors;  for  this  contract 
and  undertaking  was  not  to  Morse,  but  to  the  acceptors,  in 
which  Morse  himself  was  a  joint  obligor.  It  is  clear  Morse 
could  maintain  no  action  on  this  instrument.  Lane  and  Arm- 
strong, the  acceptors,  were  the  only  persons  who  could  sue  on 
it.  It  is  true,  that  the  judgment  against  Morse  was  unsatisfied 
at  the  time  this  bill  was  filed,  and  that  on  Morse  paying  this 
judgment,  on  account  of  his  suretyship  for  complainants,  he 
might  have  maintained  an  action  for  money  paid,  laid  out,  and 
expended  for  their  use;  but  it  is  equally  clear,  that  complain- 
ants, having  entirely  failed  to  comply  with  the  only  condition 
upon  which  Morse  accepted  these  drafts  as  payment  of  his  de- 
mand, he  had  a  right  to  proceed  on  such  demands,  more  espe- 
cially as  he  shows  that  complainants  cannot  be  injured  by  these 
drafts,  as  they  are  taken  up  by  Morse,  and  ready  to  be  im- 
pounded. 

If  Morse  had  brought  an  action  at  law  against  complainants, 
by  laying  suitable  counts  in  his  declaration  on  his  original  de- 
mands and  counts  for  money,  he  might  have  embraced  other 
demands  from  whichever  source  the  court  might  consider  them 
as  most  properly  arising;  and  it  would  be  very  singular,  if  after 
complainants  filing  a  bill  of  such  a  nature  as  this,  after  a  refer- 
ence to  commissioners,  and  an  account  stated  and  returned, 
without  exceptions,  a  court  of  chancery,  to  which  they  have 
thought  proper  to  resort,  on  account  of  its  being  supposed  to 
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De  able  to  do  more  competent  justice  between  the  parties  in 
this  case,  would  be  governed  by  rules  more  strict  and  rigid. 

With  this  view  of  the  subject,  I  am  of  opinion  that  the  chan« 
eellor  erred  in  decreeing  that  there  was  sufficient  proof  to  show 
thafc  Morse  was  legally  entitled  to  the  benefit  of  this  judgment 
and  execution  thereon;  and  that  a  perpetual  injunction  ought 
have  been  decreed  against  his  proceeding  thereon  further. 

But  in  proceeding  to  render  such  decree  as  the  court  of  chan- 
cery should  have  made,  I  think  that  complainants.  Head  and 
Davis,  should  be  decreed  to  pay  to  defendant  the  amount  each 
was  found  to  be  indebted,  by  the  report  of  commissioners,  and 
that  they  have  execution  therefor,  and  that  the  decree  of  the 
chancellor  be,  in  all  other  things,  affirmed. 

Cage  and  Nicholson,  JJ.,  concurred. 


An  Attobnet  has  no  Authorttt,  as  Bnch,  to  aarign  a  judgment  recov- 
ered in  favor  of  his  client:  Clark  v.  Kingaland,  1  S.  &  M.  256;  WU»n  t. 
Wadleigh,  36  Me.  496;  Mayer  v.  Blease,  4  Rich.  N.  S.  10;  Baldwin  ▼.  Mer- 
riU,  S  Humph.  132;  and  Maxwell  v.  Owen,  7  Coldw.  630,  634,  in  which  case 
Andrews,  J.,  delivering  the  opinion  of  the  conrt,  states  in  express  terms: 
"An  attorney  has  not,  by  virtue  of  his  general  employment  as  an  attorney, 
«n(l  without  special  authority  from  his  principal,  jihe  power  to  assign  a  judg- 
ment under  his  charge  for  collection,  or  to  agree  on  behalf  of  his  principal 
^hat  the  judgment  shall  be  kept  in  force,  or  that  execution  may  iasoe 
thereon  for  the  benefit  of  the  indorsers:'*  See,  also^  Weeks  on  Attcumeyi^ 
>«ec.  239. 

Keepino  Jxtboment  Alive. — ^Whether  a  payment  by  a  third  person  of 
the  amount  of  the  judgment  operates  as  a  discharge  thereof,  or  merely  as  an 
luungnment,  so  that  he  will  be  subrogated  to  the  rights  of  the  judgment- 
creditor,  is  a  question  of  intention.  If  the  parties  intend  to  keep  the  judg- 
ment on  foot  they  may  do  so,  proceeding  in  the  name  of  the  plaintiff:  ^icfl 
V.  Moore,  10  Ired.  L.  324.  An  absolute  payment  by  a  third  person  without 
nny  understanding  that  the  judgment  is  to  be  assigned,  will  extinguish  it: 
Sano{ford  v.  McLean,  3  Pai.  Ch.  117.  Such  also  seems  to  be  the  law  in 
regard  to  a  payment  by  a  surety  against  whom,  with  his  principal,  a  judg- 
ment has  been  obtained:  Barringer  v.  Boyden,  7  Jones*  L.  187;  Dempey  v. 
Bush,  18  Ohio  St.  376;  but  see  the  cases  on  this  point  collected  in  Brandt  on 
Suretyship,  sees.  270-272. 

The  Payment  by  a  Sheriff  of  a  judgment,  in  order  to  exonerate  him- 
self from  liability  for  failing  to  collect  the  execution,  is  held  not  to  wotk  an 
extinguishment  of  the  judgment  in  Heilig  v.  Lemly,  74  N.  G.  250,  where  the 
cases  in  the  different  states  are  cited  and  commented  upon.  The  oouit  refosa 
to  follow  the  doctrine  prevailing  in  New  York  and  some  other  states,  and 
follow  the  reasoning  of  AUen  v.  ffolden,  2  Mass.  133;  S.  C,  6  Am.  Dec  146; 
see,  also,  the  note  to  6  Am.  Dec.  146;  Freeman  on  £xeoatioii%  see.  469;  and 
Herman  on  Executions,  205. 
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Merger  v.  Stark. 

[ItAXJOM,  451.] 

Benzvolsnt  Intentions. —Promises  founded  solely  on  benevokntintontionft 
will  not  be  specificaUy  enforced. 

Bnx  in  equity.     The  opinion  states  the  case* 

MsMurran^  for  complainant. 
Z>.  8,  and  B.  J.  Walker,  contra. 

By  Court,  Nicholson,  J.  This  is  a  bill  to  foreclose  a  morU 
^age  given  by  defendant  to  complainant's  intestate,  to  secure 
the  payment  of  five  thousand  dollars.  The  bill  has  the  usual 
charges  and  allegations  for  a  foreclosure.  The  answer  of  de- 
fendant admits  the  execution  of  the  mortgage,  but  insists  upon 
ofifsetting  a  part  of  said  mortgage  by  the  equity  of  another 
transaction.  He  says  that  about  the  time  of  executing  said 
mortgage,  he  was  hard  pressed  by  sundry  executions,  amounting 
to  seven  thousand  dollars;  that  a  tract  of  land  and  eight  ne- 
^oes  were  levied  on  by  virtue  of  said  executions,  and  B.  Far- 
rar,  complainant's  intestate,  agreed  to  become  the  purchaser  of 
said  real  and  personal  estate,  sold  for  the  benefit  of  defendant; 
that  said  Farrar  entered  into  this  agreement  on  account  of  the 
friendship  and  esteem  which  he  held  for  the  said  defendant; 
that  said  Farrar  agreed  he  would  not  sell  the  land  for  less  than 
<eight  thousand  dollars  in  cash,  and  that  for  the  eight  slayes, 
levied  as  aforesaid,  he  would  allow  defendant  one  hundred  and 
twenty  dollars  per  annum,  clear  of  all  expenses,  for  each  of 
said  slaves,  and  restore  the  said  slaves  to  defendant  when  the 
debt  due  by  the  said  mortgage,  and  the  debt  then  about  to  be 
contracted,  should  be  paid,  etc.  He  further  alleges  that  Farrar 
did  become  the  purchaser,  and  the  property  was  sold  at  a  great 
sacrifice,  under  the  idea  that  Farrar  was  purchasing  it  for  the 
benefit  of  the  defendant,  and  prays  for  an  account  to  be  taken, 
•etc.  We  are  inclined  to  think  that  however  an  equity  in  a  dif- 
ferent transaction  may  be  set  off  against  a  mortgage,  yet,  in 
that  case,  the  evidence  does  not  support  the  allegations  of  the 
answer.  However  friendly  and  benevolent  Farrar  might  have 
been  towards  Stark,  a  court  of  equity  cannot  decree  a  specific 
performance  of  an  agreement  where  there  is  no  consideration  or 
mutuality  upon  which  that  agreement  is  made.  Farrar's  agent, 
who  bid  off  the  property,  knows  of  no  such  agreement,  but 
says  that  the  purchase  was  like  any  other  purchase  at  sheiifl*s 
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sale,  and  so  far  from  a  sacrifice  of  defendant's  property,  thai 
Farrar  determined  to  make  it  bring  its  yalue.  The  testimony^ 
of  Conner  is  to  the  same  effect,  that  Farrar  said  he  would  pur- 
chase in  the  property,  to  prevent  its  being  a  sacrifice;  and  even 
Garter  Beverly,  who  seems,  from  his  own  statements,  to  have 
been  the  repository  of  Farrar's  feelings  and  sympathies  towards 
Stark,  shows  no  consideration.  He  says,  in  answer  to  the 
second  interrogatory,  that  Farrar  uniformly  told  him,  Beverly, 
that  he  brought  the  property  of  Stark  for  the  purpose  of  securing^ 
the  claim  which  he  had  against  Stark;  and  in  the  answer  to  the 
third  interrogatory,  he  says  that  Farrar  said  that  he  and  Stark 
were  mutual  friends,  and  his  object  was  to  secure  what  he  could 
for  Stark;  and  throughout  the  whole  of  this  lengthy  deposition, 
the  result  of  so  many  confidential  communications,  there  is- 
nothing  like  a  consideration  or  reciprocity  on  which  these  be- 
nevolent intentions  were  based.  Admitting,  therefore,  the 
testimony  of  Beverly  in  exlenso,  it  amounts  only  to  conversa* 
tions  in  which  Stark  was  not  present,  or  cognizant  of,  after  the 
sale  of  the  property,  and  not  a  particle  of  evidence  to  show  thai 
Stark  ever  even  assented  to  the  propositions.  It  was  assumed  in 
argument,  that  had  the  deceased  lived,  there  would  have  been 
no  necessity  for  a  suit;  that  Farrar  would,  without  doubt,  have 
continued  to  extend  his  friendship  towards  Stark;  this  is  not 
denied.  But  can  a  court  of  equity,  after  the  decease  of  an  indi- 
vidual, cany  his  benevolent  intentions  into  effect,  so  far  as  to 
decree  a  specific  performance,  when  those  intentions  were  only 
produced  from  the  generoas  feelings  of  the  heart,  without  any 
consideration  on  which  to  base  them  ?  We  think  not.  A  de- 
cree of  foreclosure  must  therefore  be  made.  The  cross-bill  and 
amended  cross-bill  having  been  abandoned  in  the  argument,  it 
is  not  necessary  further  to  notice  them  than  to  say  they  are  dis* 
missed. 

TuBNBB  and  Gaob,  JJ.,  concurred. 

CmiiD  and  Black.  JJ.,  dissented. 


Miles  v.  Richards. 

[Waxxxb,  477.] 

VoXiUNTA&T  CoNVETANCES  will  not  be  Bet  aside  as  frandakQi  on  the  mer* 
allegation  that  the  grantor  was  largely  indebted  before  and  after  their 
execution.  Creditors  cannot  avoid  a  gift  made  by  their  debtor,  if  it  left 
him  with  ample  means  to  satisfy  their  demands. 
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Bill  in  equity.     The  opinion  states  the  ease. 

By  Court,  Black,  J.  The  complainant  does  not  show  by  his 
bill  sufficient  reason  why  the  voluntary  conveyance  from  B. 
Fletcher  to  Glasbourne  should  be  set  aside,  and  be  subject  to 
his  debt.  The  bill  alleges  that  B.  Fletcher,  at  the  time  of  his 
death,  was  largely  indebted  for  transactions  before  and  after 
the  transfer,  and  that  without  the  property  transferred  his 
estate  will  be  insufficient  to  pay  the  debt.  This  charge,  that 
Fletcher  was  indebted  on  account  of  transactions  before  and 
since  the  transfer,  is  too  vague  and  uncertain.  It  might  be 
asked  what  portion  of  these  transactions  was  before,  and  what 
since  the  transfer  ?  To  this  the  bill  gives  no  satisfactory  an- 
swer. Fletcher  might  have  owed  a  very  small  sum  at  the  time 
of  executing  the  conveyance,  and  afterwards  became  largely 
indebted,  and  then  taking  what  he  owed  previously  and  adding 
it  in  calculation  to  what  he  contracted  subsequently,  it  would 
make  a  large  amount.  The  allegation,  then,  that  Fletcher  was 
indebted  on  account  of  transactions  before  and  since  the  trans- 
fer, would  be  borne  out  by  the  facts.  Can  the  conjunction  of 
indebtedness  be  permitted  to  prevail  in  the  absence  of  actual 
fraud  ?  If  one  being  largely  indebted  make  a  voluntary  trans- 
fer of  his  property,  a  presumption  of  fraud  arises;  or  if  he 
make  it  with  a  view  to  future  indebtedness,  it  is  actual  fraud; 
but  to  say  that  a  man  who  owes  a  sum  of  money,  inconsider- 
able when  compared  with  his  ability  to  pay,  shall  not  be  per- 
mitted to  give  away  any  part  of  his  property,  however  small, 
would  be  to  infringe  on  his  rights  of  first  importance,  and  to 
fetter  property  with  an  intolerable  clog.  If  a  person  thus  sit- 
uated should  give  away  part  of  his  property,  the  transfer  would 
be  good,  honest  and  valid  at  the  time.  His  creditors  could  not 
complain,  for  he  would  answer  them:  I  have  property  left  by 
many  times  to  pay  you;  that  same  persou  might  afterwards  be 
unfortunate  and  become  involved.  The  subsequent  creditor 
could  not  complain  that  their  debtor  had,  at  some  former 
period,  when  he  owed  little  or  nothing,  given  away  part  of  his 
property.  Yet,  in  a  bill  they  could  use  the  same  language  used 
in  complainant's  bill,  by  adding  the  subsequent  debt  to  some 
inconsiderable  and  insignificant  sum  due  previously  to  the 
transfer;  they  might  sa}*^  their  debtor  was  much  involved  on 
account  of  transactions  before  and  since  the  transfer.  If  this 
was  all  they  could  urge,  their  complaint  would  not  be  listened 
to.  This  might  be  thought  to  be  a  criticism  rather  verbal  in 
its  character  if  it  were  not  that  it  is  fully  justified  by  the  sub- 
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sequent  allegations  of  complainant's  bill.     It  is  true  that  com- 
plainant states  that  unless  the  property  is  made  subject  to  the 
claim  of  creditors  of  Fletcher,   his  estate  will  be  insolvent. 
This  may  be  true,  and  still  Fletcher  may  have  left  at  his  death 
sufficient  assets  to  pay  all  his  debts.     It  not  only  does  not 
Affirmatively  appear  that  Fletcher  died  insolvent,  but  it  nega- 
tively appears  by  the  bill  itself  that  he  died  leaving  much  prop- 
•«rty  which,  it  is  stated,  his  executors  (who  were  exempted  from 
giving  security  by  the  will)  have  wasted.     That  charge  in  the 
bill  is  as  follows:  ''  Your  orator  also  states  that  at  the  death  of 
the  said  Bichard  Fletcher,  he  was  possessed  of  a  large  estate, 
real  and  personal,  which  immediately  thereafter  went  into  the 
hands  of  his  representatives.     Your  orator  states  that  the  said 
executor  and  executrix,  though  bound  by  principles  of  honesty 
and  their  duty  as  representatives  of  the  said  Bichard  Fletcher, 
•deceased,  did  not  give  any  account,  nor  return  any  inventory 
of  said  estate  from  the  time  of   their  appointment,  as  afore- 
said, until  the  year  1826,  from  which  return,  made  in  the  year 
1826  by  the  executor,  Bobert  B.  Fletcher,  it  appears  that  the 
said  estate  is  insolvent." 

This  being  the  truth,  Bichard  Fletcher  not  only,  it  is  to  be 
presumed,  had  sufficient  property  left  to  pay  all  his  debts  after 
making  the  conveyance  of  the  property  in  question,  but  left  at 
his  death  a  large  real  and  personal  property  which  his  execu- 
tors have  wasted.  The  only  complaint  there  is,  is  against  the 
executors,  who  have  wasted  the  estate  coming  to  their  hands, 
and  for  this  the  complainant  has  his  full  remedy  against  them. 
The  fact  of  their  not  having  been  required  by  the  will  to  give 
security  will  not  make  any  difference.  Complainant  might  have 
appeared  before  the  orphans'  court,  and  on  a  proper  showing 
compelled  them  to  do  so,  notwithstanding  the  will.  The  exec- 
utors alone  are  to  blame  for  want  of  sufficient  assets,  and  it 
would  appear  singular  indeed  to  say  that  the  validity  of  the 
transfer  should  be  made  to  depend,  not  on  the  fact  of  frauds 
real  or  implied,  nor  on  the  indebtedness  or  solvency  of  Fletcher, 
at  the  time  of  making  the  transfer,  but  on  the  prudent  or 
imprudent  management  of  his  executors  since  his  death.  For 
these  reasons  it  appears,  as  was  before  remarked,  if  complainant 
has  any  just  cause  of  complaint,  it  is  against  the  exeeutors  of 
B.  Fletcher,  and  he  cannot  make  his  property  liable  for  his 
claim.  This  view  is  decisive  of  the  case,  but  it  may  be  well  to 
notice  the  two  points  raised  and  discussed  at  the  bar.  It  was 
contended  that  the  complainant  filed  his  bill  prematurely,  not 
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iiaving  first  obtained  a  judgmenty  and  that  he  cannot  help  hia 
case  by  filing  a  supplemental  bill,  stating  that  he  obtained 
judgment  since. 

It  is  true  in  general,  that  a  creditor  cannot  file  such  a  bill  as 
this  to  set  aside  a  conveyance  until  he  has  obtained  a  judgment 
at  law;  for  until  then,  he  has  no  lien,  but  to  this  rule  there  may 
bo  exceptions,  where  the  aid  of  a  coart  of  chancery  is  necessary 
to  make  the  legal  right  of  the  party  available  to  him.  In  this 
case  Bichards  had  an  execution  against  Glasboume,  and  was 
about  to  sell  this  property.  If  he  had  been  permitted  to  do  so, 
the  property  would  have  passed  into  the  hands  of  purchasers, 
for  valuable  consideration,  who  would,  without  notice,  have 
held  the  property  discharged  of  complainant's  demand.  It  was, 
therefore,  proper  to  stay  Richard's  execution  until  the  rights  of 
the  parties  could  be  fairly  investigated,  and  the  bill  was  prop- 
erly filed  in  the  nature  of  one  quia  timet^  and  complainant  sub- 
sequently obtaining  judgment  was  sufficient;  nor  can  Bichards 
be  considered  with  any  degree  of  propriety  as  standing  in  the 
light  of  purchaser  for  valuable  consideration.  He  did  not  credit 
Olasbourne  on  the  faith  of  his  having  this  property.  One  Poultney 
was  his  original  debtor,  against  whom  he  sued  out  an  attach- 
ment, and  got  judgment  against  Glasboume  as  garnishee* 
There  are  many  points  of  difiference  between  the  ground  upon 
which  Bichards  stands,  and  that  upon  which  a  bona  fide  pur- 
chaser for  valuable  consideration  would  present  himself  before 
the  court. 


See  PawUng  v.  Speed,  ante,  269,  and  note. 


Ford  v.  Ford, 

[Walkxb,  0OS.] 

Kiw  Trul  nr  EQUirr.— A  oonrt  of  equity  will  not  set  aside  a  judgment  at 
law,  and  grant  a  new  trial,  if  the  complainant  has  a  just  defense  on  the 
merits  which  he,  without  fault  on  his  part^  was,  by  accident,  prevented 
from  making. 

Bill  for  a  new  trial.    The  opinion  states  the  case. 

Orayson,  for  the  complainant. 

Smiih,  Weber  and  Marsh,  contra. 

By  Court,  Tubmeb,  G.  J.     Two  grounds  are  laid  by  the  oom« 
plainant,  Freeman  Ford,  in  his  bill  by  which  he  seeks  a  new 
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trial  at  law:  1.  That  the  verdict  at  law  obtained  against  bim 
by  Celia  Ford  is  fraudulent,  unjust,  and  oppressive;  2.  That 
the  complainant  was  prevented  from  making  his  defense  at  law 
by  accident,  unmixed  with  negligence.  The  account  filed  is 
novel  on  its  face.  It  is  very  unusual  to  see  a  suit  on  an  account 
for  1>oarding  slave.  They  are  generally  considered  an  article 
of  profit  to  the  owner.  The  item  for  negro  hire  is  also  a  singu- 
lar one.  It  would  seem  that  Mrs.  Ford  hired  to  Freeman 
Ford  a  valuable  negro  man  for  about  nine  years  in  succession, 
and  no  credit  given  for  any  part  of  the  hire.  How  these  things 
may  turn  out  on  a  trial  before  a  jury,  we  know  not.  When  the 
jury  shall  hear  the  witnesses  on  both  sides,  they  will  be  able 
to  decide  between  the  parties. 

We  think  the  complainant  is  entitled  to  a  new  trial  at  law, 
inasmuch  as  it  appears  to  the  court  that  he  has  not  been  heard 
on  the  former  trial;  that  he  has  a  good  defense,  and  was  pre- 
vented from  making  it,  and  from  moving  for  a  new  trial,  by 
accident,  being  absent  from  the  state  at  the  time,  and  his  coun- 
sel likewise;  that  he  did  not  know  of  the  absence  of  his  counsel 
until  after  the  judgment  at  law,  aud  his  attorney  testifies  that 
he  was  prevented  from  getting  to  court  in  consequence  of  the 
ice  in  the  Ohio  river,  he  having  gone  on  business  from  the 
state  with  the  intention  of  returning,  and  attending  the  trial  of 
this  cause. 

The  decree  of  the  chancellor  is  affirmed. 

Nicholson,  Momtoomebt,  Smtth,  and  Huston,  JJ.,  concur. 


Hamilton  v.  Cooper. 

[Wauux,  643.] 

The  Statute  of  Limitations  of  another  State  does  not  bar  a  reooverj  in 
the  oonrfcs  of  this  state,  except  where  it  has  operated  to  confer  a  title  It 
property  while  sitaate  in  such  state. 

Suit  bt  Legatee. — An  executor  in  Kentucky  may  authorize  a  legatee  to 
sue  in  this  state. 

TzBics  or  Granting  a  Continuance. — A  court  may,  as  terms  for  gnmting 
a  continuance,  require  the  applicant  to  consent  to  the  reading  of  an  in- 
formal deposition. 

Dbunue.     The  opinion  states  the  case. 

By  Court,  Huston,  J.     Lucy  Ann  Hamilton,  by  her  next 
friend,  brought  her  action  of  detinue  against  Mavbon  Cooper, 
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to  recoTer  from  him  certain  negro  Blayes.  The  defendant 
pleaded  first  the  general  issae,  to  which  there  is  a  joinder »  and 
then  five  other  pleas,  to  which  the  plaintiff  demurred.  The 
court  below  sustained  the  demurrer,  and  upon  trial  of  the  gen- 
eral issue,  the  plaintiff  had  a  verdict  and  judgment  in  her  favor. 
The  case  is  brought  into  this  court  by  appeal,  and  the  appellant 
has  assigned  for  error  the  judgment  of  the  court  in  sustaining 
the  demurrer  to  his  five  pleas,  and  also  various  opinions  and 
charges  of  the  court,  as  contained  and  set  forth  in  a  bill  of  ex- 
ceptions filed  in  the  cause. 

Our  attention  is  first  called  to  the  pleas  and  demurrers.  The 
second  and  sixth  are  pleas  of  the  statute  of  limitations  of  this 
state;  and  the  question  as  to  the  propriety  of  them. as  legal 
bars  to  the  plaintiff's  recovery  is  not  now  for  the  first  time 
presented  for  consideration  to  this  court.  But  the  subject  has 
been  heretofore  decided,  after  labored  investigation,  that  there 
is  no  statute  of  limitations  of  this  state  which  can  be  set  up  as 
a  bar  to  recovery  in  our  courts,  until  after  the  termination  of 
the  different  periods  which  have  been  adopted  as  limitations  of 
actions  by  the  last  act  of  our  legislature  on  this  subject.  How- 
ever much  we  may  regret  the  consequences  resulting  from  in- 
judicious legislation,  we  are  not  prepared  to  array  ourselves  in 
opposition  to  those  functionaries  of  government  who  have  a 
constitutional  right  to  make  law.  The  court  below,  therefore, 
did  not  err  in  sustaining  the  demurrer  of  the  plaintiff  to  these 
pleas. 

The  third  and  fourth  pleas  setting  forth  and  relying  upon 
the  statute  of  limitations  of  Kentucky  for  defense.  The  ques- 
tion presented  upon  the  demurrer  to  these  pleas  has  also  been 
adjudicated  on  by  this  tribunal,  and  it  has  been  determined 
that  the  courts  of  this  state  must  confine  themselves  to  the 
limitations  provided  by  our  own  statutes,  and  cannot  regard 
those  of  any  other  state  in  the  Union.  The  decision  is  author- 
ized and  sanctioned  by  the  decisions  of  most  of  the  superior 
courts  of  the  different  states,  and  is,  we  conceive,  founded  upon 
reason  and  sound  policy. 

The  fifth  is  a  plea  of  the  statute  of  limitations  of  Kentucky, 
and  concluding  with  an  averment  that  by  the  operation  of  the 
statute  the  defendants  acquired  title  to  the  property  in  contro- 
versy. Upon  the  first  presentation  of  this  plea  we  were  in- 
clined to  think  it  was  not  materially  variant  from  the  two  pre- 
ceding pleas,  and  must  fall  under  the  same  rule  of  decision. 
But  upon  a  full  examination  of  authorities  we  became  con- 
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vinced  that  the  court  erred  in  sustainiog  the  demurrer  to  this 
plea.    It  does  not  come  within  the  scope  of  our  powers  or 
duties  to  examine  into  the  law  of  other  states  or  nations  for  the 
purpose  of  either  approving  or  condemning  the  various  modes 
which  they  have  adopted  for  the  purpose  of  conferring  title  to 
the  property  over  which  their  laws  operate.     It  is  alone  compe- 
tent for  us  to  inquire  into  the  fact  whether  title  has  or  has  not 
been  given,  and  to  shape  our  decisions  in  accordance  with  the 
laws  of  the  state  or  nation  from  which  property  may  be  re- 
moved, and  declare  the  title  to  be  in  such  person  or  persons 
as  have  acquired  right  under  said  laws.     By  repeated  decisions 
of  the  supreme  court  of  the  United  States,  the  principle  has 
been  established  that  the  statute  laws  of  the  state  must  furnish 
the  rule  of  decision  in  that  court  so  far  as  they  comport  with 
the  constitution  of  the  United  States  in  all  cases  arising  within 
the  respective  states,  and  that  a  fixed  and  received  construction 
of  their  statute  laws  in  their  own  courts  makes,  in  fact,  a  part 
of  the  statute  law  of  the  country.     Viewing  this  opinion  of  the 
supreme  court  as  based  in  sound  reason  we  have  been  led  into 
an  inquiry  into  the  propriety  of  the  averment  of  title  in  Raid 
plea,  and  the  construction  which  the  statute  of  limitations  has 
received  in  the  courts  of  Kentucky.     In  5  Littell,  281,  we  dis- 
cover that  the  court  of  appeals  of  Kentucky,  in  deciding  ou 
the  statute,  have  determined  that  a  party  remaining  in  the  ad- 
verse possession  of  slaves  for  five  years  thereby  becomes  in- 
vested, in  virtue  of  the  statute  aforesaid,  with  such  right  as  to 
enable  him  to  recover  them  of  their  former  proprietor,  or  any 
other  person  who  may  afterwards  obtain  the  possession.     That 
the  statute  not  only  bars  the  remedy,  but  takes  away  the  legal 
right.     This  decision  of  the   courts  of  Kentucky  is  in   con- 
formity to  the  decisions  of  the  courts  of  Virginia  on  her  own 
statute,  worded  in  a  manner  similar  to  the  Kentucky  statute; 
and  in   5  Cranch,  358,   and   11  Wheat.  3G1,   the  decisions  of 
these  courts  have  the  high  sanction  of  the  supreme  court  of 
the  United  States;  aud  in  the  case  reported  in  the  last  author 
it  is  expressly  decided  that  the  right  acquired  by  virtue  of  the 
act  of  limitations  of  Virginia  may  be  set  up  as  a  defense  by  the 
vendee  of  the  possessor  to  an  action  brought  against  him  in 
Tennessee  by  a  third  person.     We  therefore  think  that  it  was 
competent  for  the  defendant  to  plead  as  he  did  in  his  said  fifth 
plea,  and  that  the  demurrer,  as  to  this  plea,  should  have  been 
overruled.     We  might  here  close  this  opinion,  but  we  judge  it 
best  to  notice  some  others  of  the  assignments  of  errors  for  the 
direction  of  the  court  below  on  the  trial  of  the  cause. 
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1.  With  respect  to  the  right  of  the  legatee  to  sue.  Bj  the 
will  of  the  testator,  the  legatee  had  an  inchoate  title  to  the 
slaves  in  controversj,  so  far  as  the  deceased  had  any  right  to 
confer;  and  this  title  required  only  the  assent  of  the  executor 
to  become  complete;  we  are  of  opinion  that  it  was  proper  for 
the  executor  in  Kentucky  to  give  that  assent,  and  having  done 
80,  either  expressly  or  impliedly,  to  prove  the  same. 

2.  An  objection  was  taken  to  the  deposition  of  Faith  beings 
read  on  the  trial,  in  the  absence  of  the  usual  affidavit.  Upon 
an  inspection  of  the  record,  we  are  satisfied  that  the  taking  and 
reading  of  said  deposition  was  a  condition  upon  which  a  con- 
tinuance of  the  cause  was  granted  to  defendant;  and  we  do  not 
doubt  the  power  of  the  court,  upon  granting  continuances,  to 
lay  the  party  applying  under  terms,  and  having  done  so,  we 
do  not  conceive  the  court  erred.  We  have  noticed  no  error  in 
the  proceedings  in  this  cause,  except  the  one  above  specified ; 
but  for  that  the  judgment  below  must  be  reversed,  and  the^ 
cause  sent  back  for  proceedings  to  be  had  in  conformity  to 
this  opinion. 

■  

Turner,  Nicholson,  Montoohebt,  and  Smith,  JJ.,  concur. 


The  Statxttx  or  Lxmitatxons  or  the  Stats  where  the  action  ia  hroaght 
most  govern,  upon  the  principle  that  the  lex/ori  prevails  in  questions  concern- 
ing the  remedy:  Nash  v.  Tupper^  2  Am.  Dec.  107,  and  note;  Pearttall  v. 
DurigfU,  3  Id.  35;  Buggies  v.  Keeler,  Id.  482;  Graves  v.  Graves,  4  Id.  G97^ 
Aston  V.  Morgan,  6  Id.  733. 

THje  Rights  or  Lboatees  depend  upon  the  law  of  the  country  where  the 
testator  had  his  domicile  at  the  time  of  his  death:  Dawes  ▼.  Baylston,  6- 
Am.  Dec  72. 


Lynn  v.  Gridley. 

[WalKXB,  648.] 

Ay  ExzCFnoN  Lien  is  not  a  right  in  the  property  itself,  but  a  right  to  levy 
upon  the  property,  to  the  exclusion  of  interests  subsequently  acquired. 

Bale  Undeb  JuinoB  Exbcutiont,  when  a  senior  writ  is  in  the  officer's  handa 
it  passes  the  title  free  of  the  elder  lien,  but  the  proceeds  of  the  sale  must 
first  be  applied  on  the  writ  having  priority. 

brjxjNcnoN,  Eftsct  ox  I  IE^'s. — When  an  elder  execution  is  suspended  by 
an  injunction,  its  lien  is  not  destroyed  thereby,  and  a  sale  under  a  junior 
writ  passes  title,  subject  to  its  being  divested  by  a  sale  under  the  elder 
lien  when  the  injunction  is  removed. 

Appeal.     The  opinion  states  the  case. 

By  Court,  Montoohebt,  J.    Robert  A.  Lynn  recovered  a 
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jadgment  against  Christopher  H.  Kjle,  for  five  thousand  and 
thirty-three  dollars  and  thirty-four  cents,  at  May  term,  1823,  of 
Adams  circuit  court,  on  which  he  sued  out  execution,  return- 
able at  November  term,  1823,  which  execution  was  levied  on  a 
house  and  lot  in  the  town  of  Natchez,  but  there  was  no  sale,  for 
want  of  time.  In  June,  1824,  Eyle  filed  a  bill  in  chanceiy,  and 
obtained  an  injunction  staying  all  further  proceedings  on  the 
part  of  Lynn  to  enforce  satisfaction  of  his  judgment.  The  suit 
in  chancery  was  finally  dismissed  by  this  court,  and  the  injunc- 
tion dissolved.  December  term,  1830,  Kyle  having  died  in  the 
mean  time,  a  scire  facias  was  issued,  returnable  at. May  term, 
1831,  of  Adams  circuit  court,  at  which  term  Lynn's  judgment 
at  law  was  revived. 

John  E.  Hunter  recovered  a  judgment  against  Christopher  H. 
Kyle,  for  two  thousand  dollars,  at  the  November  term,  1828,  of 
Adams  circuit  court,  which  was  decided  by  a  scire  facias  against 
Kyle's  execu  tors  at  the  November  term,  1829.  A  pturiesferifacias 
issued  thereon,  returnable  at  May  term,  1831,  on  which  the 
sheriff  returned  that  he  had  levied  on  certain  slaves,  and  sold 
them  on  the  third  of  January,  1831,  for  one  thousand  two  hun- 
dred and  twenty-five  dollars,  which  money  he  had  ready  to  pay 
over,  by  order  of  the  court.  He  further  returned  that  he  had 
levied  on  and  sold  a  certain  slave  for  three  hundred  and  thir- 
teen dollars,  on  the  seventeenth  of  January,  1831.  The  pay- 
ment of  these  sums  was  demanded  shortly  after  the  day  of  sale, 
by  the  plaintiff's  attorney,  but  was  refused  by  the  sheriff. 

It  was  proved  that  the  slaves  on  which  Hunter's  execution 
was  levied  were  the  property  of  C.  H.  Kyle  at  the  time  Lynn's 
execution  was  in  the  sheriff's  hands,  in  1825.  Bobert  A.  Lvnn 
made  this  motion  against  the  sheriff  for  a  judgment  for  the 
whole  sum  made  on  and  by  virtue  of  Hunter's  execution,  to  be 
appropriated  to  the  satisfaction  of  his  judgment  against  Kyle's 
executors,  and  the  court  below  directed  that  Hunter  was  enti- 
tled to  the  money,  and  overruled  the  motion;  from  which  de- 
cision the  plaintiff  appealed  to  this  court. 

At  common  law,  it  was  the  duty  of  the  sheriff  to  return  all 
money  levied  under  execution  into  the  court  from  which  the 
writ  emanated;  and  our  statute  has  altered  the  common  law 
so  far  as  to  require  him  to  pay  the  money  over  to  the  plaintiff 
in  execution.  It  is  often  embarrassing  to  the  sheriff  to  decide 
between  conflicting  claimants  to  money  in  his  hands,  where 
there  have  been  at  the  same  time  several  executions  against  the 
same  person,  and  not  sufficient  levied  to  satisfy  all.     To  remedy 
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or  obviate  this  difficulty,  another  statute  gives  the  right  of 
preference  to  the  execution  first  delivered  to  the  sheriff:  and  to 
prevent  disputes  and  uncertainty  as  to  which  has  precedence, 
requires  the  sheriff  to  indorse  on  every  execution  the  date  he 
received  it;  and  when  two  executions  against  the  same  defend- 
ant are  handed  to  him  on  the  same  day,  to  note  that  which  he 
first  received.  Under  this  statute,  it  is  clearly  the  duty  of  the 
sheriff  to  levy  that  execution  first  which  is  first  received,  and 
proceed  to  make  the  money  and  pay  it  over  to  the  plaintiff  in 
execution,  unless  notice  is  given  him  that  another  person 
claimed  the  money  by  virtue  of  some  other  legal  right;  in  which 
case,  it  is  the  safest  and  best  course  to  return  the  money  to 
court,  to  be  there  appropriated  by  order  of  court;  for  the  sher- 
iff has  no  discretion,  by  the  common  law,  or  under  our  statutes, 
but  must  pay  the  money  to  the  plaintiff  in  the  execution  on 
which  it  was  made.  The  court,  when  the  money  is  under  its 
control,  has  a  judicial  discretion,  and  will  often  appropriate 
the  money  to  the  payment  of  a  different  judgment. 

An  execution  when  handed  to  the  sheriff  becomes  a  general 
lien  on  all  the  defendant's  property.  But  we  do  not  under- 
stand that  this  general  lien  constitutes  of  itself  a  property  or 
right  in  the  property  itself,  it  only  confers  a  right  to  levy  on 
the  property  to  the  exclusion  of  other  adverse  interests  subse- 
quently acquired,  and  when  the  levy  is  actually  made,  the  title 
relates  back  to  the  time  of  the  execution  in  the  sheriff's  hands, 
so  as  to  cut  out  intermediate  incumbrances.  Subject  to  this, 
the  debtor  has  full  power  to  sell;  his  title  is  not  divested  or 
transferred  by  the  judgment  or  execution  unexecuted  to  the 
judgment-creditor.  It  may  be  levied  on  by  any  other  execution- 
creditor,  and  the  purchaser  under  such  junior  execution  will 
hold  it  against  every  other  person  except  the  creditor  in  the 
elder  execution,  and  even  against  him  until  he  consummates 
his  title  by  a  levy  on  the  property  itself. 

lu  that  event,  the  prior  levy  of  the  junior  execution  is  as  to 
the  senior  execution  void,  and  the  purchaser  loses  all  right 
under  it.  If  a  debtor  should  sell  the  property,  an  execution- 
creditor  cannot  follow  the  proceeds  in  the  hands  of  the  vendor 
or  vendee,  or  claim  it  in  the  hands  of  the  latter,  and  there  is 
certainly  as  little  reason  for  following  it  in  the  hands  of  an  ex- 
ecution-creditor. The  only  remedy  of  the  execution-creditor  is 
against  the  property  itself,  by  making  that  a  specific  title  which 
was  before  a  general  lien.  And  he  can  only  claim  the  proceeds 
of  the  property  when  it  has  been  sold  on  his  own  exeo  jtion. 

Am.  dm.  Vol.  XII— at 
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and  ought  to  be  applied  to  its  satisfaotion,  except  wheie  both 
executions  are  in  the  sheriflTs  hands  at  the  same  time,  then  a. 
sale  under  the  junior  execution  defeats  the  lien  of  the  elder,  on 
the  presumption  that  the  elder  has  been  satisfied,  or  it  would 
have  been  first  levied  and  satisfied.  Under  such  circumstances,, 
and  when  the  elder  execution-creditor  has  been  guilty  of  no  im- 
proper delay  or  neglect,  the  court  will,  on  motion,  order  the 
money  made  on  a  junior  execution  to  be  appropriated  to  the 
satisfaction  of  the  elder.  But  when  the  operative  energy  of  an 
execution  has  been  suspended  by  an  injunction,  a  sale  under  a 
junior  execution  does  not  affect  the  lien  acquired  by  such  elder 
execution,  but  the  property  in  the  hands  of  any  person  remains- 
liable  to  a  levy  when  the  injunction  is  removed;  therefore  Lynn 
has  no  right  to  this  money  under  his  execution,  which  only 
amounted  to  a  general  lien  on  the  property  of  Kyle,  except  that 
property  levied  on,  by  which  the  lien  was  thus  far  rendered 
specific. 

The  motion  made  by  Lynn  against  the  sheriff  could  not  be 
sustained  on  another  ground.  The  sheriff  is  only  liable  to  tins 
summary  and  extraordinary  action  by  reason  of  his  official  rela- 
tions to  the  court,  and  a  duty  he  owes  to  the  party  in  that  ofll- 
cial  relation,  and  courts  cannot  properly  listen  to  complaints 
against  the  sheriff  from  those  to  whom  the  sheriff  owes  no  offi- 
cial duty,  the  non-performance  of  which  might  be  a  subject  of 
just  complaint. 

Lynn  could  not,  under  the  circumstances  of  his  case,  have 
required  of  the  sheriff  the  performance  of  any  official  duty  in 
relation  to  his  claims  against  Kyle.  Indeed,  he  was  expressly 
and  legally  stayed  from  all  further  proceedings  by  injunction, 
consequently,  the  sheriff  was  under  no  legal  liability  to  obey 
any  of  his  commands,  or  of  others  connected  with  him,  in  relation 
to  the  proceeds  of  a  statute  under  an  execution  to  which  Lynn 
was  not  a  party.  When  the  money  was  returned  into  court, 
which  was  very  properly  done  in  this  instance,  and  no  receiver 
appointed,  but  the  sheriff  suffered  to  retain  it,  he  must  be  re- 
garded in  the  light  of  the  receiver  in  all  further  proceedings  in 
relation  thereto,  and  is  not  liable  to  an  action  from  any  quarter 
until  the  court  has  directed  him.  to  whom  it  shall  be  paid.  The 
motion  should  have  been  for  a  rule  against  Hunter,  to  show 
cause  why  the  money,  in  court,  by  virtue  of  a  levy  and  sale 
under  the  execution  in  his  favor,  should  not  be  appropriated  te 
the  satisfaction  of  the  execution  in  favor  of  Lynn. 

The  judgment  of  the  court  below  affirmed. 
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Sale  Under  Junior  Writ. — '*  There  are  some  very  importaiit  differencea 
between  the  operatioii  of  a  lien  by  execation  and  that  of  a  lien  by  judp^ment 
or  mortgage.  A  judgment  or  mortgage  lien  cannot  be  displaced  by  a  sale 
made  nnder  any  junior  lien.  The  purchaser,  at  the  sale  under  the  junior 
lien,  acquires  a  title  mrhich  may  be  divested  by  a  subsequent  sale  nnder  an 
elder  lien.  With  sales  made  under  execution  the  rule  is  different.  If  a 
sheriff  have  two  or  more  writs  in  his  hands  it  is  his  duty  to  apply  the  pro- 
ceeds to  the  writ  having  the  elder  lien.  He  may  however  levy  and  sell  un- 
der the  junior  writ.  If  he  does  so  the  purchaser  acquires  a  title  to  the 
property  sold,  free  from  the  lien  of  all  the  other  writs:  Jonea  v.  Judkins,  4 
Dev.  &  B.  454;  Lambert  v.  Paulding,  18  Johns.  311;  Eogers  v.  Dickey,  1 
Qilm.  636;  Marsh  v.  Lawrence,  4  Cow.  461;  Rowe  ▼.  Biehardsony  5  Barb.  385; 
Isler  V.  Moore,  67  N.  C.  74;  Woodley  ▼.  Gilliam,  67  Id.  237;  Samuel  v. 
Duke,  3  M.  &  W.  622;  6  D.  P.  C.  536;  1  H.  &i  N.  127.  In  such  an  event  the 
plaintiff  under  whose  junior  writ  the  levy  and  sale  were  made,  is  not  entitled 
to  the  proceeds  of  the  sale.  On  the  contraiy,  it  is  the  duty  of  the  sheriff  to 
apply  these  proceeds  to  the  several  writs  that  may  be  in  his  hands,  according 
to  their  priority  as  liens.  A  sale  when  made  by  the  officer  is  not  for  the 
benefit  of  the  particular  writ  nnder  which  it  is  made,  but  for  the  benefit  of 
all  the  writs  in  his  hands,  according  to  their  respective  priorities.  The  pur- 
chaser, at  the  sale  need  not  concern  himself  about  the  priorities  of  the  writs 
nor  the  distribution  of  the  proceeds.  The  officer  on  the  other  hand  must  be 
attentive  to  these  matters.  For  though  he  may  have  sold  under  a  junior 
writ»  if  he  pays  the  money  to  the  plaintiff  therein,  he  may  afterwards  be 
compelled  to  pay  it  on  the  writ  properly  entitled  thereto:  Jones  v.  Judkins,  4 
Bev.  &  B.  454;  Green  v.  Johnson,  2  Hawks,  309;  Jones  ▼.  Atherton,  7  Taunt. 
56;  Drewe  v.  Laimson,  11  Ad.  &  EL  537;  Sawle  v.  Paifnter,  1  D.  &i  B.  307; 
FurmanY.  Christie,  3  Bich.  1;  Sogers  y.  Dickey,  1  Gihn.  636;  Kirk  v.  Von* 
herg,  34  IlL  440;  Huger  v.  Dawson,  3  Bich.  328;  Peek  v.  T^any,  2  K.  Y. 
461;  Marshall  ▼.  McLean,  3  Q.  Greene,  363;  Million  v.  CammtmweaUh,  1  B. 
Hon.  311;  HusseU  v.  Gibbes,  5  Cow.  390;  i^otoe  v.  Bichardson^  5  Barb.  385] 
Kennon  ▼.  FickUn,  6  B.  Mon.  415;  Smallcomb  v.  Cross,  1  Ld.  Raym.  251. 
Conira:    SmaUcom  v.  Lond,  Comb.  428;*'  Freeman  on  Exeontionsy  sec  196. 

Tea  Eftbot  of  an  iNJXTircriozr  upon  an  execution  and  the  conflict  between 
the  cases  is  considered  in  Freeman  on  Exeontioos,  sees.  202;  and  271. 


DECISIONS 


IK  THB 


CONSTITUTIONAL  COURT 


or 


SOUTH   CABOLINA. 


State  v.  Commissioners  of  Roads. 

[1 ISXU*,  65.] 

^ftOHEBiTiON,  Wbtt  ov. — A  prohibition  ia  commonly  defined  to  be  a  will 

iflsoing  out  of  a  superior  coorti  directed  to  the  judge  and  partieB  of  aa 

.  inferior  courts  commanding  them  to  cease  from  the  proaecntion  of  a  suit, 

'  because  of  want  of  jurisdiction  over  the  suit  or  aome  collateral  matter 

therein;  but  the  writ  may  be  directed  to  persona  whoae  fonctionB  have 

little  or  nothing  of  a  judicial  nature. 

WsiTBor  Pbohibition,  Mandamus,  QuoWabbanto,  Indicayit,  ahdWasi^ 

contraated  and  explained. 
imnss  nr  Pbohibition  ahould  be  submitted  to  a  jury. 

Motion  for  prohibition.    The  opinion  states  the  ease, 

JKeating  L,  Simons,  for  the  motion. 

iMichardsonf  aUomey-general,  contra, 

'By  Court,*  Oheves,  J.  On  the  fourteenth  of  Apxil,  1814» 
ihe  commissioners  of  the  roads  for  Christ  Church  parish,  on  the 
application  of  Dr.  A.  F.  Toomer: 

**  Resolved,  That  Dr.  Jervey,  John  White,  and  B.  T.  Mor- 
aison,  be  a  committee  to  establish  an  old  road  through  Captain 
Barksdale's  plantation,  for  the  benefit  of  Dr.  A.  Y.  Toomer." 
And  on  the  fifth  of  August,  1816,  they  agreed  to  the  follow- 
ing preamble  and  resolve:  ''Whereas  Dr.  A.  Y.  Toomer,  having 
•complained  to  this  board  that  Captain  Thomas  Barksdale,  by 
frequently  extending  his  fields,  has  turned  him  so  far  out  of  his 
^ay  to  the  public  road  as  to  render  it  highly  inconyenient  for 

*Tke  judges  of  the  oonstitation&l  oonrt,  at  the  time  of  the  otlgiaal  pnhllostloa  eC 
««he8e  dedsioDS,  were  J.  F.  Orlmke,  E.  H.  Bey,  Ab.  Nott,  Blohaid  Gsntt»  JHivid  Johasoai 
.  l^engdon  Oheree,  end  J.  S.  Blcheideon. 
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him  to  visit  bis  neighbors,  or  pursue  his  public  or  priTftte  bo8>— 
ness.     Therefore, 

''Besolved,  That  the  committee  formerlj  appointed  be,,  and! 
they  are  hereby  required  to  examine  the  acts  of  the  legislature^, 
authorizing  the  commissioners  to  lay  out  roads,  etc.,  and  report: 
to  this  board  at  their  next  meeting."  And  on  the  eighth  ofl 
October,  1816,  they  agreed  to  the  following  resolve: 

"  Resolved,  That  the  old  road,  leading  from  Dr.  Toomer^s  to* 
the  broad  road,  be  re-established,  and  that  Captain  Barksdala 
be  required  to  open  and  clear  the  same  on  or  before  the  first 
day  of  January  next,  and  that  the  secretary  be  and  he  is  hereby 
required  to  communicate  to  Captain  Barksdale  the  resolution  of 
the  board." 

In  consequence  of  these  resolutions,  Mr.  Barksdale  filed  bl 
suggestion  in  the  court  of  sessions  for  Charlestown  district^ 
alleging,  among  other  things,  that  the  road  in  question  was  not; 
a  road  laid  out  by  the  commissioners  of  the  public  roads,  but- 
one  established  by  his  ancestors  for  their  private  convenience, 
and  used  by  all  other  persons  by  the  courtesy  of  his  ancestors-^ 
and  himself;  that  it  passed  through  his  fields;  that  to  con-^ 
tinue  it  open,  would  be  greatly  injurious  to  him,  and  of  little^* 
benefit  to  the  public;  that  there  existed  a  nearer  and  better^ 
road  to  the  great  high  road  to  Charlestown;  and  that  the  clos- 
ing of  the  road  through  his  plantation  would  only  increase  the- 
distance  to  other  parts  of  the  parish  a  quarter  of  a  mile  and  a^ 
little  more. 

The  facts  were  controverted  by  the  commissioners  of  th^ 
roads,  and  much  contradictory  testimony  by  affidavits  was  in- 
troduced on  both  sides.  On  the  suggestion  and  testimony  re- 
cited, Mr.  Barksdale  obtained  a  rule  on  the  commissioners  of 
the  roads,  to  show  cause  why  a  prohibition  should  not  issue 
against  them.  Whereupon,  in  January  term  last,  Mr.  Justice- 
Grimke  presiding,  the  circuit  court  ordered  **  the  rule  to  be 
discharged,  unless  the  constitutional  court  should  be  of  opinion, 
that  the  proceeding  by  prohibition  is  the  regular  proceeding,  irt 
which  case  the  prohibition  is  granted,  subject  to  the  revision  of' 
the  court,  on  the  legality  and  merits  of  the  case."  From  thia- 
order,  Mr.  Barksdale  appealed  to  the  constitutional  court;  ami 
we  are  now  to  consider:  1.  Whether  this  coun  has  power  t«> 
grant  a  prohibition  against  the  conunissioners;  2.  Whether,  il 
it  have  the  power,  it  ought  to  grant  it,  under  the  circumstauoea 
of  the  case. 

1.  On  the  first  question  the  counsel  concerned  in  the  case 
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have  concurred,  or  at  least  their  difference  of  opinion  was  so 
inconsiderable  that  I  have  been  unable  to  discoTer  where  it  lay. 
They  concurred  in  opinion  that  the  court  had  power  to  grant 
the  prohibition.  Notwithstanding  this  agreement  of  adrerse 
counsel,  it  seems  the  authority  of  the  court  has  been  doubted 
both  at  the  bar  and  on  the  bench.  The  immediate  grounds,  it 
is  believed,  on  which  doubts  have  been  entertained,  and  which 
probably  sustained  the  determination  of  the  judge  who  presided 
in  the  circuit  court,  is,  that  the  books  say  a  prohibition  is  a 
writ  issuing  out  of  the  superior  courts,  ''  directed  to  the  judge 
and  parties  of  an  inferior  court,  commanding  them  to  cease 
from  the  prosecution  of  a  suit,  upon  a  suggestion  that  either 
the  cause  ori^nally,  or  some  collateral  matter  therein,  does  not 
belong  to  that  jurisdiction,  but  to  the  cognizance  of  some  other 
court:"  3  Bl.  Com.  112;  and  this  is  certainly  the  language  used 
almost  invariably  in  the  books.  Indeed,  in  one  it  is  said,  ''It  * 
is  now  most  usually  taken  for  a  writ  which  lieth  for  one  who  ia 
impleaded  in  the  court  christian  for  a  cause  belonging  to  the 
temporal  jurisdiction:  Jacob's  Law  Diet.,  tit.  Prohib.,  5  vol.  316, 
who  cites  Co  well;  and  hence  it  is  inferred  that  the  writ  of  pro- 
hibition can  only  be  directed  to  a  court,  or,  at  most,  to  a  body 
or  person  exercising  some  judicial  function.  The  accuracy  of 
this  opinion  may,  however,  be  reasonably  disputed.  While 
the  principles  in  which  the  writ  appears  to  have  originated 
seem  to  prove  that  it  may  issue  in  other  cases,  precedents  are 
not  wanting  to  show  that  it  has  actually  issued  in  such  cases. 
It  is  said  '  *  the  reason  of  prohibitions  in  general  is,  that  they 
preserve  the  right  of  the  king's  crown  and  court,  and  the  quiet 
of  the  subject:"  6  Bacon's  Abr.,  tit  Prohibitions,  p.  647.  And 
one  general  ground  of  prohibitions  is,  that  though  the  subject- 
matter  of  suit  is  within  the  proper  jurisdiction  of  an  inferior 
tribunal,  yet  that  in  some  collateral  or  incidental  matter  it  ia 
proceeding  contrary  to  the  common  law,  or  some  statutory  pro- 
vision. Thus  it  would  seem,  if  we  pursue  these  principles,  that 
the  courts  have  authority  by  this  proceeding  to  supervise 
the  execution  of  the  laws,  not  merely  by  keeping  inferior  tribu- 
nals within  their  proper  jurisdiction,  but  also  by  enforcing  a 
correct  execution  of  the  laws,  as  well  the  common  as  the  statute 
law.  To  the  generality  of  this  rule  there  will,  of  course,  be  ex- 
ceptions pointed  out  by  the  nature  and  object  of  this  proceed- 
ing. If,  then,  the  authority  of  these  courts  be  thus  extensive, 
and  such  be  the  objects  of  this  proceeding,  what  reason  can 
there  be  to  limit  its  operation  merely  to  the  regulation  of  in- 
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ierior  courts?  Why  should  it  not  extend  to  other  public  func- 
tionaries who  are  charged  with  the  execution  of  the  laws,  and 
to  corporate  bodies  whose  existence  and  whose  privileges  are  an 
emanation  of  the  sovereign  authority  ? 

Accordingly,  we  do  find  the  writ  of  prohibition  directed  to 
persons,  whose  character  and  functions  had  little  or  nothing  of 
-&  judicial  nature  in  them.  Thus,  prohibition  has  been  a  com  • 
mon  remedy  to  restrain  the  excess  or  abuse  of  visitatorial  au- 
thority  iu  cases  of  eleemosynary  corporations:  Woodeson,  1 
Tol.,  472,  473,  479,  483,  484.  There  is,  it  is  true,  in  the  duty  of 
the  visitors  of  these  institutions,  a  power  to  determine  in  some 
•cases,  on  the  rights  of  individuals,  in  relation  to  the  corporation 
of  which  they  are  the  visitors,  but  they  do  this  more  in  the 
•character  of  private  trustees,  then  as  public  judges.  They  are 
appointed  by  the  founders,  or  their  authority  results  to  them 
as  the  heirs  of  the  founders:  1  Woodeson,  474. 

It  is  impossible  to  imagine  a  tribunal  less  resembling  those 
which  have  been  usually  aud  properly  denominated  courts, 
than  would  be  the  forum,  if  so  we  may  be  permitted  to  speak, 
of  a  visitor  of  one  of  these  institutions.  Less  of  the  judicial 
characters,  or  a  more  shadowy  resemblance  of  judicial  func- 
tions, cannot  be  conceived  to  exist,  yet  they  are  usually  re- 
strained by  proceedings  in  prohibition,  when  they  exceed  or 
abuse  their  authority. 

From  this  example  alone,  and  the  cases  which  establish  it 
are  numerous,  it  will  appear  that  prohibitions  are  not  exclusively 
directed  to  courts,  and  thiit,  if  judicial  functions  in  those  to  whom 
they  are  directed  be  necessary  at  all,  as  their  foundation,  they 
need  not  be  very  extensive,  or  very  strongly  marked.  But,  I  am 
of  opinion,  that  in  our  habit  of  thinking,  on  this  subject,  we 
have  mistaken  the  derivative  for  the  original.  The  origin  of  this 
proceeding,  as  we  have  seen  from  the  authorities  quoted,  was 
to  secure  the  sovereign  rights,  and  preserve  the  public  quiet;  it 
was  an  emanative  of  the  great  executive  authority  of  the  king, 
delegated  to  his  courts,  and  particularly  to  the  king's  bench:  1 
Bl.  Com.  481-482;  one  of  his  prerogative  writs,  necessary  to 
perfect  the  administration  of  his  justice,  and  the  control  of  sub- 
ordinate functionaries  and  authorities.  By  the  writ  of  man- 
damus he  commanded  what  ought  to  be  done,  and  by  the  writ 
of  prohibition  he  forbade  what  ought  not  to  be  done,  in  cases 
where  the  general  authority  was  not  denied,. or  not  intended  to 
be  resumed.  The  vmt  of  quo  warranto^  on  the  other  hand,  was 
designed  to  restrain  and  punish  an  original  usurpation,  or  to 
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seize  again  into  the  bands  of  the  crown  the  franchise,  or  au- 
thority, in  controversy,  because  it  bal  boen  forfeited.  It  is 
not  intended  to  say,  that  the  writ  of  qau  wananio  may  not  be 
used  to  try  the  validity  of  a  particular  franchise,  or  authority, 
at  the  instance  of  an  individual,  where  the  attorney-general 
shall  clothe  the  proceeding  with  the  authority  of  the  state;  but 
it  will,  nevertheless,  not  be  an  adequate  remedy  for  the  citizen, 
if  it  were  for  no  other  reason  than  that  he  will  hold  it  at  the 
will  of  the  attorney-general.  Besides,  as  the  object  of  a  quo 
warranto  is  always  the  destruction  of  the  franchise,  or  authority, 
it  will  not  embrace  a  case  where  such  a  judgment  ought  not  to 
be  pronounced;  as,  for  example,  where  there  has  been  an  actual, 
but  an  unintentional  excess  of  a  chartered  privilege,  the  judg* 
ment  would  not  surely  be,  that  it  should  be  seized;  yet  the  in- 
dividual would  be  entitled  to  relief.  Again,  where  a  by-law 
should  be  unquestionably  correct  in  its  terms  and  provisions, 
but  should  be  erroneously  applied  or  executed  by  the  subor- 
dinate ofiScers  of  the  corporation,  there  could  not  be  a  judg- 
ment of  forfeiture,  but  the  individual  aggrieved  would  be  en- 
titled to  a  remedy. 

Though  the  writ  of  quo  warranto  may  sometimes  supply  & 
private  remedy,  it  was  designed  for  a  public  prosecution,  and 
will  not,  in  practice,  be  found  to  supersede  the  utility  or  neces- 
sity of  the  writ  of  prohibition.  From  this  remark  will  be  ex- 
cepted cases  under  the  statute  9  Anne,  c.  20,  where  the  writ  of 
quo  warranto  was  granted  expressly,  and  is  peculiarly  proper  to 
afford  private  relief;  it  being  thus  evident  that  the  proceeding 
by  prohibition  in  principle  is  not  confined  to  the  restraint  of 
inferior  judicial  tribunals,  let  us  see  whether  there  are  not 
precedents  to  the  same  effect.  In  Fitzherbert's  Natura  Bre- 
vium,  p.  21,  it  is  said,  that  tenant  by  fealty  and  certain  rent 
shall,  in  the  case  there  stated,  have  the  writ  of  ne  injuste  vexe9 
directed  to  the  lord,  commanding  him  not  to  distrain  for  other 
services  than  of  right  he  ought  to  do;  and  it  is  said  that  "  thia 
writ  is  in  itself  a  prohibition  to  the  lord;"  and,  again,  that ''  the 
process  in  this  writ  is  attachment,  prohibition,"  etc.;  and, 
though  it  be  called  the  writ  of  ne  injuste  vexes^  it  probably 
received  this  name  because  it  was  sued  out  of  the  chancery  aa 
a  special  writ,  at  a  time  when  original  writs  to  suit  each  ptur- 
ticular  case  were  obtained  with  almost  as  much  facility  as 
pleadings  are  now  adapted  to  particular  cases.  The  origin 
which  Fitzherbert  assigns  to  it  proves  this;  he  says:  '*Thia 
writ  is  founded  upon  the  statute  of  Magna  Gharta,  c.  10^  which 
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willeth  that  no  man  be  distrained  to  do  greater  service  for  a 
knight's  fee,  nor  for  any  other  freehold,  than  is  therefore  due.'* 
If  a  like  foundation  for  the  application  of  the  writ  of  prohibi- 
tion be  desired,  it  will  be  found  in  many  cases  in  the  second 
section  of  the  ninth  article  of  the  constitution  of  this  state, 
though  it  is  obvious  that  this  provision  of  Magna  Chart  a  did  no 
more  than  give  a  specification  to  the  right  of  the  subject,  and 
did  not  confer  the  authority  of  the  court  to  grant  it,  whffeh  ex- 
isted before  under  its  general  powers. 

In  Fitzherbert's  Nat.  Brev.,  p.  70,  it  is  said:  '*A  person  who 
is  sued  in  the  spiritual  court  may  purchase  a  writ,  which  is 
called  indicavit;  which  writ  is  a  prohibition,"  etc.  This  last 
authority  is  cited  merely  to  show  the  special  names  which  writs 
of  the  same  nature  often  assumed  as  they  happened  to  be 
adapted  to  particular  cases.  So  in  the  writ  of  waste,  at  the 
common  law,  Fitzherbert's  Nat.  Brev.  126,  those  who  commit- 
ted waste  were  punishable  by  prohibition  and  attachment.  In 
the  case  of  Jefferson  v.  The  Bishop  of  Durham,  1  Bos.  &  P. 
120,  121,  Chief  Justice  Eyre  says:  '*  At  common  law  the  pro- 
ceeding in  waste  was  by  writ  of  prohibition  from  the  court  of 
chancery,  which  was  considered  as  the  foundation  of  a  suit 
between  the  party  suffering  by  the  waste,  and  the  party  commit- 
ting it.  If  that  writ  was  obeyed,  the  ends  of  justice  were  an- 
swered; but  if  that  was  not  obeyed,  aod  an  alias  and  pluries^ 
produced  no  effect,  then  came  the  original  writ  of  attachment 
out  of  chancery,  returnable  in  a  court  of  common  law,  which 
was  considered  as  the  original  writ  of  the  court.  The  form 
of  the  writ  shows  the  nature  of  it.  It  was  the  original  wiit 
of  attachment  which  was,  and  is,  the  foundation  of  all  pro- 
ceedings in  prohibition." 

Thus  we  see  very  clearly  that  proceedings  in  prohibitiona 
were  applicable  to  other  cases  than  those  in  which  inferior 
judicial  tribunals  were  to  be  restrained.  But  notwithstanding 
these  authorities,  Fitzherbert,  Nat.  Brev.,  title  Prohibition, 
like  the  authorities  who  have  followed  him,  speaks  of  this  writ 
only  as  a  writ  directed  to  inferior  judicial  tribunals.  We  must, 
then,  consider  the  writ  of  prohibition,  originally  and  peculiarly 
BO  called  in  the  nomenclature  of  the  chancery,  as  distinguished 
from  other  like  writs,  and  from  other  proceedings  by  prohibi- 
tion. In  this  wa}'  the  authorities  may  be  reconciled  and  made 
intelligible;  and  we  will  be  authorized  to  apply  the  writ  accord- 
ing to  the  principles  and  commensurately  with  the  purposes  for 
which  it  appears  to  have  been  designed.     Writs  of  waste  and 
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vrrits  of  ne  injusie  vexes,  and  other  like  'writs,  in  'which  the  pro- 
ceedings were  by  prohibition,  have,  indeed,  long  since  ceased 
in  our  practice;  and  these  examples,  as  precedents  in  point, 
would  be  absurd  and  ridiculous;  nor  can  we  find  a  writ  of  pro- 
hibition issuing  from  the  officina  brevium,  directed  to  commis- 
sioners of  roads.  But  it  is  the  peculiar  and  admirable  property 
of  the  common  law,  that  it  authorizes  its  dispensors  to  frame 
their  jadgments  upon  the  analogy  of  cases  and  principles  to 
the  new  and  continually  varying  circumstances,  and  to  the 
present  interests  and  conveniences  of  the  countiy.  We  should 
lose  the  spirit,  and  enjoy  nothing  but  the  black  letter  of  the 
common  law,  if,  under  the  circumstances  of  our  country,  so 
entirely  different  from  England,  at  any  period,  we  should  not 
allow  ourselves  to  apply  its  remedies  and  its  process  with  some 
little  variation. 

The  English  courts  themselves  have  done  this  on  the  veiy 
subject  we  are  considering,  for  we  should  in  vain  seek  in  the 
ancient  repositories  of  writs  for  a  prohibition,  in  some  of  the 
cases  which  the  practice  of  our  own  times  has  furnished.  This 
proceeding,  in  modern  times,  seems  to  have  fallen  into  disuse 
in  controversies  between  individuals,  as  in  cases  of  waste  and 
the  like;  and  its  use,  on  the  other  hand,  has  been  extended  to 
cases  of  public  functionaries  and  corporate  bodies,  as  we  have  seen 
by  the  examples  quoted;  and  it  would  seem  is  applicable  to 
all  such  cases  where  the  object  is  not  the  destruction  of  the 
authority  or  franchise  controverted.  Now,  to  apply  this  rea- 
soning and  these  authorities  to  the  case  before  us. 

The  commissioners  of  the  roads  are  public  functionaries,  in- 
vested with  judicial  powers.  They  decide  between  citizen  and 
citizen,  in  relation  to  the  freehold  and  transfer,  without  com- 
pensation, at  their  discretion,  the  property  of  individuals  to  the 
uses  of  the  public.  They  cite  parties  before  them,  hear  wit- 
nesses, give  judgments,  and  enforce  their  judgments  by  high 
penalties.  They  seem  to  be  much  more  clearly  and  properly 
objects  of  these  proceedings  than  visitors  of  eleemosynary  cor- 
2)oraiions;  and  I  am  quite  satisfied  that  the  proceeding  by  pro- 
hibition is  a  proper  proceeding  in  this  case. 

2.  The  second  question  depends  principally  on  the  fact, 
whether  this  be  an  old  road  which  was  originally  laid  out  by  the 
•commissioners  of  roads.  The  authority  under  which  the  com- 
missioners in  this  case  have  acted,  is  the  thirteenth  section  of 
the  act,  entitled  "  an  act  to  alter  and  amend  the  act  respecting 
the  highroads  and  bi-idges,"  etc. :   Pub.  Laws»  446.     On  thii 
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question  of  fact  there  is  much  contradictory  testimony,  on  which 
the  court  would  find  it  difficult  to  decide;  and  it  is  a  question 
pecnliarlj  proper  for  the  decision  of  a  jury  of  the  Ticinage.  I 
am,  therefore,  of  the  opinion  that  the  plaintiff  should  declare 
in  prohibition  in  order  that  the  question  may  be  submitted  to  a 
jury.  A  majority  of  my  brethren  at  least,  as  to  the  points  de- 
cided, concur  it^  this  opinion;  the  judgment  of  the  court,  there- 
fore, is,  that  the  order  of  the  circuit  court  be  reyersed,  that  the 
rule  for  a  prohibition  be  made  absolute,  and  that  the  plaintiff 
do  declare  in  prohibition:  1  Saund^  136,  note  1. 

Bay,  J.  In  this  case  I  differ  from  my  brethren,  whose  opin- 
ions have  just  been  delivered,  on  one  point,  and  one  point  only, 
namely:  that  of  sending  the  case  to  a  jury  to  determine  whether 
the  road  which  has  been  obstructed  was  an  ancient  highway  or 
not.  It  appears  to  me  that  the  act  of  1788,  commonly  called 
the  road  act,  gives  this  power  expressly  to  the  commission;  the 
sixth  clause  of  the  act  declares  that  the  commissioners,  when 
appointed,  shall  form  a  board  of  commissioners  for  their  re- 
spective parishes  and  districts;  shall  meet  twice  a  year,  and  shall 
have  the  power  and  authority,  and  are  hereby  required  by  law 
to  lay  out,  make,  and  keep  in  repair  all  such  high-roads,  private 
paths,  bridges,  causeways,  and  water-courses,  as  have  been  or 
shall  be  established  by  law,  or  as  they  shall  judge  necessary, 
in  their  several  parishes  and  districts.  Here  is  a  full,  complete, 
and  absolute  power  given  to  the  commissioners  over  the  roads 
in  their  respective  parishes  and  districts.  The  high-roads  of 
our  country  are  formed  or  created  in  two  ways:  1.  Either 'by 
prescription  or  long  use;  2.  Or  by  the  express  order  of  the 
board  for  that  purpose;  in  both  cases  they  have  equal  power 
over  them,  and  are  bound  to  keep  them,  and  are  bound  to  keep 
them  open  and  in  repair.  Whether  a  road  has  been  in  use  for 
a  great  number  of  years  as  an  ancient  highway,  they  are  as  fully 
competent  to  determine  by  the  examination  of  witnesses,  or 
otherwise  by  their  own  view,  as  any  other  body  of  men  what- 
ever; being  men  of  the  parish  or  district;  and  probably  born  in 
it,  they  are  better  qualified  to  determine  upon  the  subject  than 
any  other  body  of  men.  At  any  rate,  the  law  has  vested  the 
power  in  them,  and  I  am  not  disposed  to  take  it  out  of  their 
hands  to  send  it  to  another  tribunal.  Highly  as  I  respect  the 
trial  by  jury  in  most  cases,  I  think  the  power  is  in  better  hands. 
The  commissioners  are  generally  the  most  respectable  men  in 
the  parish  or  district.  They  are  chosen  by  the  landholders  of 
the  country,  who  have  a  deep  and  permanent  interest  in  it; 
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"NvLereas  juries  Are  drawn  promiscuously  from  every  part  of  the 
country,  and  are  drawn  from  all  classes.  It  might  so  happeo 
that  not  one  man  of  Christ  Church  {)arish  might  be  drawn  upon 
the  jury.  Besides,  the  mode  of  sending  it  to  the  jury  will  not 
only  create  a  delay  of  probably  some  years,  but  may  be  pro- 
ductive of  expense.  On  the  other  hand,  the  decisions  of  the 
board  of  commissioners  is  final  and  conclusive,  and  attended 
neither  with  expense  nor  delay.  For  these  reasons  I  am 
against  sending  the  case  to  the  jury,  and  am  of  opinion  the 
motion  for  the  prohibition  should  be  dismissed. 


PnouiBiTioK,  WHEN  IT  LiES. — To  ascertain  the  appropriate  fonctiona  of 
the  writ  of  prohibition,  and  the  class  of  cases  to  which  it  is  applicable,  it  is 
necessary  to  recur  to  the  definition  of  the  writ.     Blackstone  defines  it  as  a 
writ  "directed  to  the  judge  and  parties  of  a  suit  in  any  inferior  ooort,  com- 
manding them  to  cease  from  the  prosecution  thereof,  upon  suggestion  that 
either  the  cause  originally,  or  some  collateral  matter  arising  therein,  does 
not  belong  to  that  jurisdiction,  but  to  the  cognizance  of  some  other  court:*' 
3  Bl.  Com.  112;  and  Bouvicr  substantially  copies  this  definition:   2  Bouv. 
Law  Diet.  ooe.  "Prohibition."    Wharton's  definition  is:    "A  writ  to  forbid 
any  court  to  proceed  in  any  cause  there  depending,  on  the  suggestion  that 
the  cognizance  thereof  belongs  not  to  such  court.     It  is  a  remedy  provided 
by  the  common  law  against  the  encroachment  of  jurisdiction:"   Whart.  luw 
Diet,  voc,  "Prohibition."    Mr.  High  says  it  "maybe  defined  as  an  extra- 
ordinary judicial  writ,  issuing  out  of  a  court  of  superior  jurisdiction,  and 
directed  to  an  inferior  court,   for  the  purpose  of  preventing  the  inferior 
tribunal  from  usurping  a  jurisdiction  with  which  it  is  not  legally  vested:'* 
High  on  Ex.  Leg.   llem.   sec.   762.     These  definitions  agree  in  two  tilings: 
1.  That  the  writ  lies  only  to  an  inferior  court;   2.    That  it  lies  only  fur  a 
usurpation  or  unlawful  exercise  of  jurisdiction.     It  is  not  to  be  denied,  how- 
ever, that  this  writ  has  been  held  to  lie  to  tribunals  and  persons  that  were 
not  strictly  speaking  courts;    as  in  the  principal  case.     Perhaps,  therefore, 
the  definition  given  by  Mr.  Justice  Allen  in  Thomson  v.  Tracff,  60  N.  Y.  31, 
is  more  nearly  conformable  to  actual  practice  in  the  use  of  this  proceeding. 
He  says:  "A  writ  of  prohibition  is  to  prevent  the  exercise  by  a  tribunal 
possessing  judicial  powers  of  jurisdiction  over  matters  not  within  its  cog* 
nizance,  or  exceeding  its  jurisdiction  in  matters  of  which  it  has  cognizance." 
And  yet  even  this  definition  seems  scarcely  comprehensive  enough  to  include 
all  the  cases  in  which  the  writ  lias  been  allowed.     Thus  it  was  held  in 
Chambers  V.  Jeiining^^  2  Salk.  553,  that  the  writ  would  issue  to  prohibit  a 
suit  for  libel  in  a  pretended  "court  of  honor."    It  would  seem,  therefore, 
not  to  bo  necessary  that  the  tribunal  to  which  the  writ  issues  should  actnaily 
possess  any  judicial  power.     It  is  enough  if  it  is  attempting  to  exercise  snch 
power  in  a  particular  case  without  lawful  authority.     But  there  arc  cases 
which  hold  that  properly  speaking  the  writ  can  only  issue  to  a  court:  Notion 
V,  Dowlimjf  46  How.  Pr.  7.     It  is  at  least  certain  that  to  call  this  powerful 
writ  into  action,  there  must  be  an  attempted  unlawful  exercise  of  judicial 
power. 

Lies  only  AOAiysr  Judicial  Action. — It  results  from  the  v€iy  aatare  ol 
the  writ,  as  already  indicated,  that  it  lies  only  in  case  of  the  onlawfiil  ex* 
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^erciso  of  judicial  fonctions.  Acts  of  a  mere  ministerial,  administratiTe,  or 
-executive  character  do  not  fall  within  its  province:  Ez  parte  Braudlacht,  2 
Hill,  367;  Norton  v.  Dowling,  46  How.  Pr.  7;  Low  v.  Crown  PohU  Mining  Co., 
-2  Nev.  75;  State  v.  Juetkes^  41  Mo.  44;  Siaie  v.  Gary,  33  Wis.  93,  "At 
common  law  it  seems  to  be  the  office  of  a  writ  of  prohibition  to  prevent 
courts  from  going  beyond  their  jurisdiction.  *  *  *  It  is  seldom  if  ever 
^granted  to  restrain  the  proceedings  of  other  bodies  or  officers.  But  whether 
it  is  ever  issued  to  another  body  or  officer  or  not,  it  is  clear  that  it  is  only 
i.ssned  to  restrain  the  exercise  of  judicial  powers:"  Home  Ins,  Co,  v.  Ftmt^  13 
Minn.  244;  see,  also,  Dayton  v.  Painej  Id.  493.  Chief  Justice  Dixon  states 
the  doctrine  still  more  strongly  in  State  v.  Gary^  33  Wis.  93,  where  he  says: 
"It  (the  writ  of  prohibition)  does  not  issue  to  restrain  the  acts  of  either  ex- 
ecutive or  administrative  officers,  but  only  those  of  a  court  or  other  inferior 
tribunal  engaged  in  the  exercise  of  some  judicial  power,  and  that  not  merely 
in  a  manner  not  authorized  by  law,  but  it  must  also  be  in  defiance  of  law,  or 
without  any  legal  authority  whatever  for  that  purpose."  Hence  where  a 
county  attorney,  acting  under  a  statute,  certifies  to  the  state  treasurer  that 
in  his  opinion  an  insurance  company  does  not  possess  sufficient  capital  or  as- 
sets, and  is  not  complying  with  the  law  in  other  respects,  this  being  a  min- 
isterial and  not  a  judicial  act  will  not  be  restrained  by  prohibition:  Home 
Ins,  Co.  v.  Flinty  13  Minn.  244.  So  issuing  an  execution  from  an  inferior 
«ourt,  after  a  certiorari  from  a  superior  tribunal,  has  been  held  not  to  be  a 
judicial  act  subject  to  prohibition:  Ex  parte  Braudlaekt,  2  Hill,  367.  And 
the  appointment  and  removal  of  clerks  by  the  board  of  police  justices  of  New 
York  have  been  held  not  to  be  judicial  acts  which  could  be  prohibited:  Nor- 
ton V.  DowUng,  46  How.  Pr.  7.  On  the  other  hand  it  was  decided  in  Sweet  v. 
Ilulhert^  51  Barb.  312,  that  the  selection  by  a  county  judge  of  commissioners 
to  carry  into  effect  the  provisions  of  an  act  to  authorize  a  town  to  issue  bonds 
to  aid  in  the  construction  of  a  railroad  was  a  judicial  act  as  it  involved  dis- 
cretion in  making  such  selection,  and  that  the  act  under  which  the  selection 
was  to  be  made  being  unconstitutional,  a  writ  of  prohibition  ought  to  go.  The 
removal  of  a  county  seat  by  the  county  court  is  a  mere  ministerial  or  admin- 
istrative act  not  subject  to  prohibition:  State  v.  Justices,  41  Mo.  44;  Ex  parte 
BJackbum^  5  Ark.  21.  And  the  writ  does  not  lie  against  a  state  auditor  to 
prevent  him  from  proceeding  by  distress,  under  the  statute,  against  a  de- 
faulting tax  collector  and  his  sureties  for  the  duties  of  the  auditor  in  such  a 
case  are  "executive  and  ministerial,  and  not  judicial:"  Cosby  v.  Thompson, 
42  Mo.  133.  So  it  does  not  lie  to  a  corporation  to  forbid  the  exercise  of  a 
mere  naked  statute  power  ministerial  in  its  nature:  Matter  qf  MU  Morris 
Square,  2  Hill,  14. 

To  Whom  Issued. — Although  as  is  shown  above,  it  is  often  said  that  this 
writ  is  appropriate  only  to  the  case  of  an  inferior  court  exceeding  its  jurisdic- 
tion, still  in  practice  it  is  held  to  lie  against  other  tribunals  and  persons 
usurping  judicial  powers  not  lawfully  belonging  to  such  tribunals  and  persons, 
or  exercising  rightful  judicial  powers  in  cases  not  warranted  by  law.  Thus 
in  South  Carolina,  it  has  been  held  in  a  number  of  cases,  that  this  writ  lies 
against  road  commissioners  to  prevent  the  imposition  and  collection  of  fines 
for  road  work*in  cases  where  the  law  does  not  authorize  such  fine:  Harring* 
ion  V.  Commissioners,  2  McCord,  400;  Lynah  v.  Commissioners^  Harper,  336; 
Price  V.  Commissioners,  3  Hill.  314. 

So,  in  the  same  state,  this  writ  has  been  frequently  held  to  be  the  appro- 
priate remedy  against  tax-collectors  to  prevent  the  collection  of  an  illegal  tax. 
But  it  is  conceded  by  the  courts  so  holding  that  this  use  of  the  writ  ii  not 
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warranted  by  the  English  precedents.  Says  0*Neall,  J.,  in  Burger  ▼.  Carter^  1 
McMull,  410:  "It  has,  however,  been  objected  by  the  attomey-genenl  in 
his  argament  here,  that  the  writ  of  prohibition  did  not  lie  to  prohibit  ths  en- 
forcement of  a  tax  execution.  I  concede  that  if  we  were  obliged  to  resort  for 
authority,  in  this  respect,  to  English  precedents,  we  could  not  sustain  this 
proceeding.  For,  accordin^s;  to  them,  the  writ  of  prohibition  only  lies  to  pro- 
hibit the  enforcement  of  the  judgment  of  an  inferior  jurisdiction,  where  it 
has  proceeded  without  jurisdiction,  or  where,  having  jurisdiction,  it  has  ex- 
ceeded it.  But  in  this  state  it  has  had  a  wider  operation.  For  the  want  of 
a  better  remedy  it  has  been  allowed  to  restrain  the  enforcement  of  tax  execu- 
tions. How  this  practice  began  it  is  difficult  as  well  as  unimportant  to  ascer- 
tain. It  may  be  that  it  was  allowed  on  the  notion  that  a  tax-collector, 
although  a  ministerial  officer,  exercised  a  sort  of  judicial  power  in  deciding 
that  a  person  who  denied  his  liability  to  pay  a  tax,  should  notwithstanding 
pay  it,  and  in  issuing  an  execution  to  enforce  that  decision."  This  remedy 
against  the  collection  of  an  illegal  tax  has  been  abolished  now  by  atatate  in 
South  Carolina:  Stait  v.  County  Treasurer,  4  S.  C.  620. 

In  some  cases  in  other  states,  also  this  writ  has  been  allowed  to  go  against 
the  tax-collector  to  restrain  the  collection  of  an  illegal  tax.  Thus,  in  People 
V.  Works,  7  Wend.  486,  it  was  held  that  the  writ  would  lie  to  restrain  the 
collection  of  a  tax  assessed  by  a  town-meeting  to  pay  for  improving  property 
not  belonging  to  the  town.  But  in  People  v.  Supervisors,  1  Hill,  195,  it  was 
held  that  a  tax-collector,  being  a  mere  ministerial  officer,  was  not  subject  to 
prohibition.  Bronson,  J.,  delivering  the  opinion,  said:  "A  writ  of  prohibi- 
tion does  not  lie  to  a  ministerial  officer  to  stay  the  execution  of  process  in  his 
hands.  It  is  directed  to  a  court  in  which  some  action  or  legal  proceeding  is 
pending,  and  to  the  party  who  prosecutes  the  suit,  and  commands  the  one 
not  to  bold  and  the  other  not  to  follow  the  plea. "  It  is  the  general  rule  that 
where  a  board  of  supervisors  or  other  proper  tribunal  has  jurisdiction  to  levy 
a  tax,  prohibition  will  not  go  to  restrain  its  collection:  People  y.  Supertns^rs 
of  Kern  County,  41  Cal.  81;  Clayton  v.  Heidelberg,  YJ  Miu.  (9  &  &  M.)  623. 
In  Greorgia  it  is  provided  by  statute  that  neither  prohibition,  injunction,  nor 
any  other  preventive  remedy  shall  be  awarded  by  the  courts  against  the  col- 
lection of  a  state  tax:  Cody  v.  Lennard,  45  Ga.  85.  The  party  objecting 
must  pay  the  tax  and  afterwards  bring  his  action  to  recoyer  it.  In  Ken- 
tucky it  is  held  that  at  common  law  prohibition  is  not  the  proper  remedy  for 
testing  the  legality  of  a  tax;  but  it  was  provided  otherwise  by  statute  as  to 
the  city  of  Louisville:  Talbot  v.  Dent,  9  B.  Hon.  526. 

A  town  council,  or  municipal  court,  is  a  proper  subject  for  prohibi- 
tion when  it  attempts  to  impose  a  fine  in  a  case,  or  to  an  amount,  beyond  its 
jurisdiction:  McKeev.  Town  Council,  Rice  (S.  C.),>24;  ZylstraY.  CharlestoM^ 
1  Bay,  382.  But  in  Mealing  v.  CUy  Council,  Dud.  (Ga.)  221,  it  was  held,  that 
"so  long  as  the  city  council  confines  itself  within  the  limits  of  the  charter  to 
mere  police  regulations  under  its  own  ordinances,  it  cannot  be  considered  a 
court  subject  to  prohibition.  It  might  be  otherwise,  should  it  undertake  to 
adjudge  and  administer  the  laws  of  the  state,  and  to  usurp  a  jurisdiction  not 
belonging  to  it." 

A  court-martial  exceeding  its  jurisdiction  may  be  restrained  by  prohilM- 
tion:  Washburn  v.  PhiUips,  2  Met.  296;  State  y.  Judge,  20  La.  An.  239;  State 
y.  Hopkins,  1  Dud.  (S.  C.)  101.  The  writ  has  been  held  proper  also  where 
unqualified  persons  sit  in  a  court  on  the  trial  of  a  felony,  there  being  no 
other  remedy:  State  y.  Hudnal,  2  Nott  &  McC.  419.  So  it  lies  against  a 
judge  to  prevent  his  presiding  in  a  court  organized  under  an  nnoonstitatioiial 
statute:  Ex  parte  Houndtree,  51  Ala.  42. 
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It  seema  that  \mder  the  judiciary  act  of  1789,  the  writ  lies  from  the  su- 
preme court  of  the  United  States  to  the  district  courts  only  in  cases  of  ad- 
miralty or  maritime  jurisdiction:  Ex  parte  Christy,  3  How.  U.  S.  292;  JRv 
parU  Easton,  95  U.  S.  C8;  S.  C,  6  Cent.  L.  J.  169.  In  Ex  parte  Wamumth, 
17  Wall.  64,  it  was  held  that  prohibition  would  not  issue  to  restrain  a  circuit 
court  from  exercising  jurisdiction  under  the  act  of  May  31,  1870,  to  enforce 
the  right  of  citizens  to  vote;  but  that  appeal  was  the  proper  remedy. 

The  issuance  of  the  writ  to  the  parties  to  a  suit  or  proceeding  is  merely 
incidental  to  the  prohibition  laid  upon  the  court.  It  cannot  issue  to  the 
parties  independently  of  the  court,  or  to  mere  private  persons,  not  -attempt- 
ing to  exercise  judicial  power.  Therefore,  where  a  writ  of  prohibition  was 
in  fact  issued,  commandin;;  certain  persons  to  abstain  from  acting  as  exec- 
utors of  an  estate,  it  was  held  that  they  were  not  thereby  restrained  from 
prosecuting  a  suit  in  equity  as  such  executors:  Thomson  v.  Tracy^  60  N.  Y. 
31.  One  party  to  a  contest  for  an  office  cannot  by  prohibition  restrain  his 
competitor,  who  is  the  de  facto  officer,  from  performing  the  duties  of  the  office: 
State  V.  AUen,  2  Ired.  183.  And  the  writ  does  not  lie  against  the  governor 
of  the  state:  Or^r  v.  Taylor,  4  McCord,  206. 

The  Unlawtul  Assttuption  of  Jubisdiction,  either  of  the  entire  cause 
or  subject-matter  or  of  something  collateral  or  incidental  thereto,  is  the 
criterion  by  which  to  determine  whether  prohibition  is  the  proper  remedy. 
Upon  this  point  the  cases  are  almost  unanimous:  State  v.  Whyte,  2  Nott  & 
McC.  174;  Moaes  v.  Mitchell,  2  Bail.  S.  C.  225;  McKee  v.  Toton  Council^ 
Eice,  S.  C.  24;  StaU  v.  Simons,  2  Spears,  S.  C.  761;  Baldwin  v.  CooUy,  1 
8.  C.  256;  Ex  parU  Smith,  23  Ak.  94;  Ex  parte  Greene  d-  Graham,  29  Id.  52; 
ExparU  SmUh,  34  Id.  455;  Ex  parte  Hill,  38  Id.  429;  Ex  parte  Blackburn,  5 
Ark.  21;  Hanger  v.  Keating,  26  Id.  51;  Reese  v.  Lawless,  4  Bibb,  394; 
Arnold  v.  Shields,  5  Dana,  18;  State  v.  Judge,  14  La.  An.  504;  State  v. 
Third  District  CouH,  16  Id.  185;  State  v.  Judge  of  Fifth  District  Court,  21 
Id.  113;  StaU  v.  Judge,  20  Id.  239;  Washburn  v.  PfiiUips,  2  Met  296; 
Thof^  V.  Mead,  36  Mo.  232;  Howard  v.  Pierce,  38  Id.  296;  Ca^  v. 
Thompson,  42  Id.  133;  State  v.  Price,  8  N.  J.  L.  (3  Halst )  358;  People  v. 
Court  of  Common  Pleas,  43  Barb.  278;  Board  of  Commissioners  v.  Spitler,  13 
Ind.  235;  Stater.  Judge,  11  Wis.  60;  Pringle  v.  Child,  Moore,  780;  MarHn 
V.  Archbishop  of  Canterbury,  And.  258;  Edward*s  case,  13  Co.  9;  People  v. 
Whitney,  47  CaL  584.  Thus  the  writ  lies  to  restrain  a  county  court  from 
going  beyond  its  jurisdiction  summarily  to  eject  the  trustees  of  a  church 
from  their  possession  of  the  same:  Howard  y.  Pierce,  38  Mo.  296.  So  it 
lies  to  prohibit  a  county  court  from  hearing  apx>eals  cognizable  only  in  the 
circuit  court:  Reese  v.  Lawless,  4  Bibb,  394.  So,  to  prohibit  an  inferior 
court  from  proceeding  in  a  case  after  it  has  been  divested  of  jurisdiction  by 
an  appeal:  SUUe  v.  Judge  of  Fifth  District  Court,  21  La.  An.  113.  But  not 
where  an  insufficient  appeal  bond  has  been  filed:  State  v.  Judge  qf  Fourth 
District  Court,  22  La.  An.  115.  Nor  where  the  appeal  is  merely  from  an 
order  overruling  a  motion  for  a  change  of  venue:  People  v.  Whitney,  47  Cal. 
584.  So  the  writ  lies  where  the  amount  in  controversy  is  beyond  the  juris- 
diction of  the  inferior  court  which  undertakes  to  try  the  cause;  even  where 
the  plaintiff  splits  up  his  demand  to  bring  it  within  the  jurisdiction  of  the 
court:  Hudson  v.  Lowry,  2  Va.  Cas.  42.  Or  where  the  plaintiff,  for  the 
same  purpose,  writes  a  receipt  on  the  note  sued  on«  for  the  excess  over  the 
amount  of  which  the  court  has  jurisdiction,  for  this  is  an  attempt  to  give 
jurisdiction  by  a  fraud:  Ramsay  v.  Court  of  Wardens,  2  Bay,  180.  But  in 
People  v.  Marine  Court,  36  Barb.  341,  it  was  held  that  where  the  amount 
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was  beyond  the  jurisdiction  of  the  court,  the  plaintiff  might  remit  the 
So  it  lies  against  a  city  council  imposing  a  fine  of  one  hundred  pounds  for  a 
violation  of  a  city  ordinance:  Zylatra  y.  Charkston^  1  Bay,  382.  So  whera 
the  council  undertakes,  without  juxisdiction,  to  levy  a  fine  upon  the  exhib- 
itor of  a  certain  show:  McKee  v.  Toion  Council,  Bice,  S.  C.  24.  The  writ 
lies  also  to  prohibit  an  inferior  court  from  undertaking  to  enjoin  the  judges 
of  the  supreme  court  from  taking  their  own  records  out  of  the  posaenion  of 
their  clerk:  Thomas  v.  Mead,  36  Mo.  232.  Under  the  confederate  states 
government  it  was  held  that  a  state  court  had  no  jurisdiction  to  release  a 
conscript  in  the  confederate  service  on  habeas  corpus,  for  an  alleged  exemp- 
tion, and  that  the  issuance  of  a  writ  of  habeas  corpus  for  any  such  purpose 
would  be  restrained  by  prohibition:  Ex  parte  Hill,  38  Ala.  429.  And  even 
where  the  court  has  jurisdiction  it  may  be  prohibited  from  the  unlawful  ex- 
ercise of  judicial  power  in  a  collateral  matter:  QtUmbo  Appo  v.  People,  20 
K.  Y.  531;  Siveei  v.  Hulbert,  61  Barb.  312. 

Mere  Errors  Ain>  Irreoitlarities,  where  the  cause  or  proceeding  is 
M'ithin  the  jurisdiction  of  the  tribunal,  are  not  subject  to  prohibition: 
McDonald  v.  Elfe,  1  Nott  &  McC.  501;  State  v.  Wakely,  2  Id.  410;  Leon- 
ard's case,  3  Rich.  S.  C.  Ill;  Cooper  v.  Stocker,  9  Id.  292;  State  v.  Columbia, 
etc,  R.  li,  Co.,  IS.  C.  46;  Arnold  v.  Shields,  5  I>uia,  18;  People  v.  Seward,  7 
Wend.  518;  People  v.  Marine  Court,  36  Barb.  341;  Buskirky,  Judge  of  Circuit 
Court,  7  W.  Va.  91;  Toft  v.  Rayner,  67  Eng.  C.  L.  162.  Where  the  general 
scope  and  purpose  of  the  action  is  within  the  jurisdiction  of  the  court  or  other 
tribunal,  any  error  or  overstepping  of  its  authority  in  a  part  of  its  judgment 
will  not  be  restrained  by  this  writ:  People  v.  Court  of  Common  Pleas,  43 
Barb.  278.  That  is  to  say,  where  there  is  authority  to  do  the  act,  but  the 
manner  of  doing  it  is  improper,  the  writ  will  not  lie:  Ex  parte  Smith,  23 
Ala.  94;  for  it  is  no  part  of  its  office  to  correct,  or  prevent  errors:  Ik^ftom 
V.  Paine,  13  Minn.  493.  If  the  court  or  tribunal  has  jurisdiction  the  writ 
caunot  go.  Indeed  it  is  held  that  even  prima  facie  jurisdiction  will  bar  thif 
remedy:  State  v.  Judge  q^  Superior  District  Court,  29  La.  An.  360. 

Absence  of  all  other  Remedy  in  the  ordinary  course  of  the  law  ia  aftther 
requisite  to  the  issuance  of  this  writ.  In  this  particular  the  rule  is  the  same 
as  to  this  proceeding  as  in  the  case  of  other  extraordinary  remedies^  whether 
legal  or  equitable.  If  the  injury  of  which  the  petitioner  complains  may  be 
remedied  on  appeal  or  certiorari,  or  by  any  of  the  other  ordinary  methods 
practiced  in  courts  of  justice,  he  cannot  have  this  writ:  Commiatkmers  ▼. 
SpUler,  13  Ind.  236;  Ex  parU  Smith,  34  Ala.  465;  Kemp  v.  VerUulett,  58 
Ga.  419;  State  v.  Judge  qf  La  Crosse,  11  Wis.  50;  State  v.  Braun,  31  Id. 
600;  People  v.  (7/vte,  42How.  Pr.  157;  Sasseen  v.  Hammond,  18  B.  Mon.  673. 
This  writ  is  not  to  be  permitted  to  usurp  the  functions  of  a  writ  of  error, 
appeal,  or  other  ordinary  remedy:  Supervisors  v.  Wingfieli,  27  Orat.  329L 
The  writ  does  not  lie,  therefore,  to  prevent  a  second  trial  for  the  same  offense, 
for  the  party  may  avail  himself  of  that  objection  by  pleading  his  former  con- 
viction or  acquittal  in  the  court  below,  and  if  the  plea  is  disallowed  the  error 
will  be  corrected  in  the  appellate  court:  State  v.  Braun,  31  Wis.  600.  But 
it  may  be  otherwise  where  there  is  no  appeal:  Ex  parte  Brown,  2  Bailey, 
S.  C.  323.  For  a  long  time  it  was  the  practice  in  South  Carolina  to  allow  a 
prohibition  to  go  against  courts  of  magistrates  and  freeholders,  in  cases  of 
error,  in  convicting  slaves  of  capital  offenses,  where  thoae  oonrta  had  juris* 
diction.  This  remedy  was  permitted  in  those  cases,  however,  solely  on  the 
ground  of  necessity,  because  there  was  no  appeal,  and  no  other  method  of 
correcting  errors  which  might  lead  to  the  most  shocking  conaeqaenoea:  8taii$ 
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^.  Jiidgell,  2  Bailey,  560.  This  was  afterwards  remedied  by  the  legislature* 
4U1  appeal  being  aUowod  by  statute  in  1833,  and  then  this  use  of  the  writ 
was  abandoned:  tStcUe  v.  Kathan,  4  Rich.'  513. 

Where  Prohibition  would  be  Ineffectual  it  will  be  disallowed,  as  where 
the  act  is  already  done:  United  States  v.  Hoffman,  4  WalL  158;  or  where  if 
the  act  were  performed  it  would  be  void  and  could  not  affect  the  rights  of  the 
party:  Barnes  v.  Oottschalk,  3  Mo.  App.  222.  And  in  order  that  the  issuance 
ot  the  writ  may  not  be  premature  or  useless,  it  must  appear  that  the  court 
or  1  ribunal  has  taken  some  step  towards  doing  the  act  to  be  prohibited. 
Mere  apprehension  of  danger  will  not  do:  Prignitz  v.  Fischer,  4  Minn.  366; 
Mealing  v.  City  CouneU,  Dud.  (Ga.)  221;  Ex  parte  Greene  db  Graham,  29  Ala. 
^2. 

Prohibition  after  Judgment,  Lies  When. — Ordinarily,  prohibition  does 
not  lie  after  judgment  in  the  inferior  court  to  prevent  its  execution,  because 
the  judicial  determination  which  it  is  the  office  of  the  writ  to  prohibit,  is 
then  accomplished,  and  all  that  remains  is  merely  ministerial:  Ex  parte 
Braudlaeht,  2  Hill,  (N.  Y.)  367.  But  where  it  appears  on  the  face  of  the  pro- 
ceedings that  the  court  had  not  jurisdiction,  the  writ  may  be  allowed  as  well 
after,  as  before  judgment:  Hutson  v.  Lowry,  2  Va.  Cas.  42;  West  v.  Ferguson^ 
10  Grat.  270;  IngersoU  v.  Buchanan,  1  W.  Va.  181;  High  on  Ex.  Leg.  Bem., 
«ec.  774. 

Relief  must  First  be  Sought  Below. — ^This  is  a  rule  which  is  very  gen- 
erally applied,  and  in  some  states  is  always  insisted  upon  as  a  condition 
precedent.  The  party  ought  regularly  to  make  his  objection  first  in  the 
lower  court,  for  it  may  be  allowed  and  the  superior  court  will  not  presume 
that  the  inferior  tribunal  intends  knowingly  to  disregard  the  law:  Ex  parte 
McMeedifn,  12  Ark.  (7  Eng.)  70;  Ex  parte  CUy  of  Little  Bock,  26  Id.  52;  Ex 
parte  Williams,  4  Id.  537;  Ex  parte  Hamilton,  61  Ahk  62;  State  v.  Judge  (^ 
Fijlh  District  Court,  29  La.  An.  806;  Barnes  v.  Gottschalk,  3  Ma  App.  111. 


EcFERT  V.  Des  Coudres. 

[1  Mill,  69.] 

Liabiutt  op  Inporser. — An  indorser  of  a  note  or  bill  is  not  liable  until  pay- 
ment has  been  demanded  of  the  maker  or  acceptor,  and  notice  of  the 
dishonor  given. 

Indorser  after  Maturitt  is  not  liable  without  demand  and  notice. 

Kew  Trial  will  not  be  granted  because  of  the  discovery  of  oral  testimony. 

Assumpsit  to  recover  the  balance  of  an  unsettled  account. 
The  defendants  offered  by  way  of  set-off,  a  note  made  by  one 
Bose  and  indorsed  bj'  tbe  plaintiff  to  the  defendants,  to  which 
tbe  plaintiff  objected  on  the  ground  tbat  it  did  not  appear  that 
there  had  been  any  demand  on  the  maker,  or  notice  of  non« 
payment  given  to  the  indorser.  The  set-off  was  for  these  rea- 
sons held  inadmissible,  and  the  plaintiff  had  a  verdict. 

Motion  for  a  new  trial:   1.  Because  the  court  erred  in  reject* 

AM.  Dbo.  Vou  XU— 39 


610  EcFEBT  V.  Des  Coudbes.         [S.  Carolina^ 

Ning  the  set-off;  2.  Because  since  the  trial  the  defendants  had 
discovered  evidence  to  prove  a  demand  on  the  maker  and  a  re* 
fusal  to  pay. 

CogdeU,  for  the  motion. 
Edyne,  contra. 

By  Ooort,  Nott,  J.  It  seems  to  be  a  well  established  rale  of 
law  that  the  indorsee  of  a  note  of  hand  or  bill  of  exchange 
cannot  resort  to  the  iDdorser  nntil  he  has  applied  to  the  maker 
of  the  note,  or  the  acceptor  of  the  bill,  and  payment  has  been 
refused  by  him;  nor  until  he  has  given  notice  to  the  indoraer 
of  such  demand  and  refusal:  ItibeyY,  Barber,  5  Johns.  73  (4 
Am.  Dec.  326];  1  Salk.  124;  5  T.  B.  513;  6  Id.  52;  7  Id.  66. 
An  indorser  does  not  undertake  unconditionally  to  pay;  he 
only  becomes  liable  in  the  event  of  non-payment  by  the  maker 
of  the  note,  and  notice  thereof  given  to  him. 

It  is  contended,  however,  that  as  this  note  was  indorsed  after 
it  became  due  it  forms  an  exception  to  the  general  rule.  But 
I  have  not  been  able  to  find  any  such  distinction  in  the  books; 
and  in  the  case  of  Berry  v.  Bobin8on,  9  Johns.  121  [6  Am 
Dec.  267],  it  is  decided  that  no  such  distinction  exists.  In- 
deed, there  is  no  foundation  for  it.  It  is  never  understood 
between  the  parties  that  the  indorsee  of  a  note,  whether  in- 
dorsed before  or  after  it  became  due,  should  be  allowed  to  lock 
it  up  in  his  desk  without  any  effort  to  collect  the  money,  rely- 
ing on  the  indorser  for  payment.  It  forms  the  very  essence  of 
the  contract  that  he  shall  demand  it  of  the  maker.  The  in- 
dorsement of  a  note  of  hand  is  a  bill  of  exchange  drawn  by 
the  payee  on  the  payer,  and  which  he  has  already  accepted, 
and  application  must  be  made  to  the  acceptor  before  recourse 
can  be  had  to  the  indorser. 

It  has  been  repeatedly  decided  by  this  court  that  the  discov- 
ery of  oral  testimony  since  the  trial  furnishes  no  ground  for  a 
new  trial.  And  there  is  nothing  in  this  case  to  give  the  de- 
fendants a  very  strong  claim  on  the  discretion  of  the  court. 
For  who  could  have  known  better  than  themselves  whether 
they  had  demande'l  payment  of  the  maker  of  the  note  ?  And 
it  is  difficult  to  conceive  that  they  could  not  have  ascertained 
the  extent  of  their  evidence  on  that  point,  if  they  had  used 
due  diligence  before  the  trial. 

The  motion  for  a  new  trial  must  be  refused. 

The  other  judges  concurred. 
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l2nx>RSEMByT  AFTER  Maturttt. — "When  a  negotiable  instnimont  is  in- 
ioned  after  maturity,  payment  must  be  demanded  of  the  payor  within  a 
reasonable  time,  and  notice,  in  the  event  of  a  refusal,  given  to  the  indorser, 
in  order  to  chaise  him,  it  being  regarded  as  equivalent  to  one  payable  on  de- 
mand:" Daniel  on  Neg.  Inst.,  sec.  611.  The  principal  case  is  cited  and 
approved  on  this  point  in  PooU  v.  Tolleson,  10  Am.  Dec.  663;  Course  v. 
SfioclUe/ord,  2  Nott  &  McC.  283;  Kennon  v.  AlcHm,  7  Port.  (Ala.)  175;  Pat- 
lertton  v.  Todd,  18  Pa.  St.  426.  The  decisions  to  this  effect  are  numerous 
and  uncontradicted.  The  following  are  some  of  them:  Jones  v.  Robinson,  11 
Ark.  604;  Be^he  v.  BrtH)ks,  12Cal.  308;  Bisliop  v.  Dexter,  2  Conn.  419;  OuUd 
V.  OoUUmUh,  9  Fla.  212;  Bemis  v.  McKenzie,  13  Id.  553;  McKewtr  v.  KiH- 
land,  33  Iowa,  348;  Colt  v.  Barnard,  18  Pick.  260;  Davis  v.  Francinco,  11 
Mo.  672;  Light  v.  Kingsbury,  50  Id.  331;  DwigU  v.  Emerson,  2  N.  H.  159; 
Berry  v.  Robinson,  6  Am.  Dec.  267;  Leavitt  v.  Putnam,  3  N.  Y.  494;  McKin- 
ney  v.  Cratr/ord,  8  Serg.  &  R.  351;  Benton  v.  Gibson,  1  Hill  (S.  C),  66;  Union 
Bank  y.  Ezell,  10  Humph.  385;  Chandler  v.  Wejitfall,  30  Tex.  475;  Corvnth  v. 
Morrison,  1  Pinn.  (Wis.)  489.  Some  of  the  cases,  however,  apply  the  rule 
less  8trin&;ently  than  others:  See  Daniel  on  Neg.  Inst.  611. 

That  Newly  Discovered  Parol  Evidencb  is  not  a  sufficient  ground  for 
a  new  trial  seems  to  be  peculiar  to  South  Carolina.  The  rule  is  affirmed  there 
in  a  number  of  cases:  State  v.  Harding,  2  Bay,  267;  Price  v.  Jenkins,  1  Nott 
ft  McC.  153;  Ev&tiS  v.  Rogers,  2  Id.  563;  and  is  applied  even  in  capital 
cases.  State  v.  Harding,  2  Bay,  267.  A  new  trial  on  the  ground  of  newly 
discovered  evidence  is  not  allowed  in  criminal  cases  in  Iowa,  owing  to  the 
fact  that  the  statute  has  omitted  to  provide  for  it:  State  v.  Bowman,  43 
Iowa,  418.  The  general  rule  in  most  of  the  United  States  is  that  newly  dis- 
covered evidence,  whether  written  or  oral,  is,  subject  to  certain  necessary 
restrictions,  a  ground  for  a  new  trial,  both  in  civil  and  criminal  cases:  3  Gra- 
ham &  Wat.  on  New  Trials,  1016  ct  stq.  As  to  what  is  necessary  to  be 
shown  in  an  affidavit  for  a  new  trial  on  this  ground,  see  note  to  Foreattr  v. 
Guard,  ante,  143. 

The  Facts  of  the  Principal  Case  would  have  justified  the  refusal  of  a 
new  trial,  however,  under  the  most  liberal  rule.  The  case  is  commented  on 
in  3  Graham  k  Wat.  on  New  Trials,  1031,  where  it  is  said:  ''Considering  the 
gross  negligence  of  the  defendant  in  the  foregoing  case,  the  court  answered 
his  application  in  terms  of  great  moderation.  That  a  party  should  offer  a 
note  on  trial  as  evidence  of  indebtedness  by  the  indorser,  or  as  a  set-off  against 
him,  without  being  prepared  to  prove  the  usual  demand  and  notice,  shows 
an  extraordinary  degree  of  stupidity.  But  an  application  for  a  new  trial  on 
the  ground  of  having  discovered  such  evidence,  is  an  almost  incredible  ab- 
surdity." 


Davis  v.  Robertson, 

[1  Mill.  71.] 

Ialm  bt  Aucnov  are  within  the  statute  of  frauds,  bat  the  aaotioneer  is  me 
agent  of  both  parties,  and  the  note  or  memorandam  made  by  him  binds 
both. 

Aonov  to  recover  certain  cotton  purchased  at  auction.     The 
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defense  was  the  statute  of  frauds.  Verdict  for  the  plaintiff,  and 
motion  for  a  new  trial.  The  questions  presented  and  the  nee* 
essarj  facts  api>ear  from  the  opinion  of  Nott,  J. 

Kennedy,  for  the  motion. 

Lance,  contra. 

By  Court,  Nott,  J.  This  case  presents  three  questions  for 
the  consideration  of  the  court:  1.  Whether  sales  at  auction  are 
within  the  st-atute  of  29  Charles  II. ,  entitled  an  act  for  the  pre- 
vention of  frauds  and  perjuries;  2.  If  they  are,  whether  a  memo- 
randum made  by  the  vendue-master  at  the  time  is  such  a  note 
or  memorandum  in  writing  as  will  take  the  case  out  of  this 
statute;  3.  If  it  is,  whether  the  testimony  of  the  yendue-master 
proving  that  such  a  memorandum  was  made,  and  the  contents 
of  it,  is  sufficient  to  authorize  the  plaintiff  to  recover,  or 
whether  the  original  memorandum  must  be  produced. 

The  seventeenth  section  of  the  statute  of  frauds  and  perjuries, 
P.  L.  84,  declares  that  "  no  contract  for  the  sale  of  any  goods, 
wares,  and  merchandises  for  the  price  of  ten  pounds  sterling, 
or  upwards,  shall  be  allowed  to  be  good,  except  the  buyer  shall 
accept  part  of  the  goods  so  sold,  and  actually  receive  the  same, 
or  give  something  in  earnest  to  bind  the  bargain,  or  iu  part 
payment,  or  that  some  note  or  memorandum  in  writing 
of  the  said  bargain  be  made  and  signed  by  the  parties  to  be 
charged  by  such  contract,  or  their  agents  thereunto  lawfully 
authorized.''  The  words  of  the  statute  appear  to  me  to  embrace 
all  contracts  for  the  sale  of  goods,  wares,  and  merchandises, 
and  I  can  see  no  reason  for  making  sales  at  auction  an  excep- 
tion from  its  operation.  The  case  of  Simon  v.  Motives,  3  Burr. 
1921,  and  1  W.  Bl.  599,  does  not  decide  the  question.  The 
judges  say  they  are  inclined  to  think  sales  at  auction  are  not 
within  the  statute,  but  if  they  are,  that  there  was  a  sufficient 
memorandum  in  writing  to  charge  the  party  in  the  case,  and  it 
went  off  on  that  groimd.  The  reason  for  the  opinion  thrown 
Ijut  by  the  judges  is  because  sales  at  auction  are  usually  effected 
rn  the  presence  of  a  great  number  of  persons;  a  reason  from 
whence  I  should  draw  a  very  different  conclusion.  The  persona 
present  frequently  constitute  a  tumultuous  crowd;  the  sales  are 
generally  conducted  in  a  manner  that  affords  the  least  possible 
opportunity  for  deliberation;  the  crier  passes  rapidly  from  one 
article  to  another;  no  person  present  takes  an  interest  in  any- 
thing except  what  regacrds  himself,  and  that  no  longer  than 
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"while  the  article  is  immediatelj  under  the  hammer;  and  al- 
though five  hundred  might  be  present,  one  probably  could  not 
be  found,  not  even  the  auctioneer  himself,  who  could  recollect 
the  price  or  purchaser  of  any  particular  article,  two  hours  after 
it  was  knocked  off.  The  effect  of  the  other  cases  relied  on  ia 
rather  to  show  what  is  a  sufficient  memorandum  to  take  a  case 
out  of  the  statute,  than  to  show  what  cases  come  within  it,  and 
vexy  well  authorize  the  conclusion  that  without  such  note  or 
%iemorandum  the  contract  would  have  been  held  void.  But 
the  auctioneer  being  the  agent  fpr  i>oth  parties,  a  note  or 
memorandum  in  writing  made  by  him  is  sufficient  to  charge  the 
party.  This  principle  is  not  only  supported  by  the  words  of 
the  statute,  but  is  so  well  settled  by  numerous  adjudged  cases, 
that  it  ought  not  now  to  be  drawn  into  litigation:  BuUer,  280; 
Peake,  232;  7  East,  568;  Bailey  v.  Ogden,  3  Johns.  399  [3  Am. 
Dec.  509].  Whether  the  memorandum  made  in  this  case  was 
sufficient  for  that  purpose  cannot  now '  be  determined,  because 
it  was  not  before  the  court.  On  the  third  point,  the  evidence 
was  as  follows:  The  auctioneer  produced  a  book  containing  a 
memorandum  of  the  sale,  which  was  proved  by  himself.  This 
was  supposed,  when  first  offered,  to  be  the  original  entry,  but 
in  the  course  of  examination  turned  out  to  be  only  a  copy.  An 
objection  was  then  made  to  its  admission,  which  was  sustained 
by  the  court;  the  original  was  called  for  but  was  not  produced; 
the  court  instructed  the  jury  that  this  evidence  was  insufficient 
to  enable  the  plaintiff  to  recover;  they  disregarded  this  direc- 
tion, and  found  a  verdict  for  the  plaintiff. 

I  still  think  the  verdict  wrong.  The  first  rule  of  evidence  is, 
that  the  best  the  nature  of  the  case  will  admit  of  must  be  pro- 
duced. And  the  most  famUiar  example  put  by  way  of  illustra- 
tion is,  that  where  there  is  a  written  contract,  the  original  must 
be  produced,  and  its  place  cannot  be  supplied  by  a  copy  or 
parol  evidence  of  its  contents.  The  original  book  being  the 
highest  in  this  case,  ought  to  have  been  produced;  the  case 
from  1  Esp.  270,  where  it  was  held  that  if  a  merchant's  clerk 
could  swear  to  the  delivery  of  articles  from  recollection  the 
books  need  not  be  produced,  is  not  in  point. 

A  merchant's  books,  when  kept  by  himself,  were  not,  by  the 
rules  of  the  common  law,  evidence  of  his  demand;  they  are  only 
allowed  now  from  necessity,  and  certainly  do  not  preclude  the 
higher  evidence  required  by  the  common  law,  to  wit,  the  testi- 
mony of  a  third  disinterested  person  who  delivered  the  articles; 
but  in  the  case  under  consideration  the  statute  declares  that 
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noLhing  short  of  a  note  or  memorandum  in  writing  shall  make 
the  party  liable,  and  the  common  law  then  steps  in  and  aays 
that  on  a  trial  for  the  same  the  original  must  be  produced. 
The  motion  for  a  new  trial,  therefore,  must  be  granted 

Johnson  and  CheybSj  JJ.,  concurred. 

CoLOOGK,  J.  In  this  case  I  consider  the  third  ground  as  the 
most  important,  and  before  that  is  considered  I  deem  it  neces- 
Barj  to  decide  whether  this  is  a  case  which  is  embraced  in  the^ 
statute  of  frauds.  The  manifest  object  of  that  statute  was  to 
prevenk  imposition  by  pretended  contracts,  supported  by  per- 
jury, and  of  course  it  has  more  immediate  relation  to  such  as 
are  made  in  private,  and  often  supported  by  the  testimony  of  a 
single  witness.  Sales  at  auction,  occurring  for  the  most  part  in 
large  and  populous  cities,  are  at  all  times  and  in  all  places  at- 
tended by  a  great  concourse  of  persons  whose  immediate  atten- 
tion is  drawn  to  the  various  contracts  which  are  there  made  by 
the  competition  which  usually  exists,  and  are  not  liable  to  any 
of  the  mischiefs  intended  to  be  remedied  by  the  statute  of 
frauds;  and  this  opinion  is  not  only  supported  by  reason  but  by 
authority.  In  the  case  of  Simon  v.  Molivos,  reported  in  3  Burr. 
1921,  the  court  inclined  to  think  "  that  buying  and  selling  at 
auctions  was  not  within  the  statute  of  frauds;"  and  in  a  more 
full  report  of  the  same  case  in  1  Wm.  Bl.  599,  the  reasons  are 
stated  by  the  judges.  Lord  Mansfield  says,  "they  (that  is, 
sales  at  auction)  certainly  existed  in  England,  and  in  all  other 
countries,  at  the  date  of  this  statute.  It  is  not,  therefore,  fair 
to  conclude  that  if  it  was  intended  to  comprehend  them,  that 
they  would  have  been  mentioned  in  the  statute."  And  he 
lidds,  '^  according  to  the  inclination  of  my  present  opinion,  auc- 
tions in  general  are  not  within  the  statute."  Wilmot,  J.  says, 
"  it  may  be  a  great  question,  whether  sales  at  auction  are  within 
the  statute.  They  were  certainly  not  meant  by  the  act  which 
was  to  extend  to  the  mischiefs  created  by  private  and  clandestine 
sales.  Had  the  statute  of  frauds  been  always  carried  into  execu- 
tion according  to  the  letter,  it  would  have  done  ten  times  more 
mischief  than  it  has  done  good;"  and  here  I  remark  that  the 
case  now  before  us  is,  in  my  opinion,  a  strong  instance  of  the 
truth  of  the  observation.  "  By  protecting,  rather  than  prevent- 
ing frauds,  I  therefore  incline  to  think,"  says  the  judge,  ''  that 
sales  by  auction,  openly  transacted  before  five  hundred  people, 
are  not  within  the  statute,"  and  Justice  Yates  says,  '*  I  much 
doubt  whether  the  contract  was  within  the  statute  of  frauds.'* 
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Now  if  the  case  was  not  embraced  in  the  statute  of  frauds,  the 
evidence  necessary  to  support  the  action  was  such  as  would  be 
required  by  the  rules  of  the  common  law,  and  such,  I  think,  was 
produced.  But  it  was  said  that  late  cases,  and  some  were  pro- 
<luced,  show  that  this  is  not  the  established  doctrine.  Be  it  so,  it 
is  then  open,  I  am  free  from  the  shackles  of  authority,  and  shall 
exercise  my  own  judgment;  in  doing  which  I  shall  make  eyery  ex- 
ertion to  mete  out  justice,  and  that  the  justice  of  this  case  is  with 
the  plaintiff  cannot  admit  of  a  doubt.  The  defendant  makes  the 
purchase  while  the  water  was  yet  dropping  from  the  bags,  and 
then  states  as  a  ground,  that  there  was  concealment  in  not  stat- 
ing that  they  had  been  wet  with  salt  water.  If  the  fact  be  true, 
that  cotton  is  not  more  injured  by  salt  than  by  fresh  water,  did 
not  the  condition  of  the  cotton  manifest  that  the  injury  was 
recent,  and  can  it  be  supposed  that  any  man  of  common  sense 
would  be  ignorant  that  the  salt  water  runs  up  our  rivers  for, 
some  distance  ?  Does  not  the  law  on  such  an  occasion  require 
that  men  should  exercise  the  powers  of  mind  which  all  pos- 
sess? I  would  not  be  understood  as  saying  that  the  justice  of 
every  particular  case  must  be  bought  at  the  expense  of  those 
general  rules  which  are  indispensably  necessary  in  the  conduct 
of  human  affairs,  but  that  where  the  literal  construction  of 
statutes  produced  manifest  injustice,  that  I  would  always  be 
governed  by  its  spirit  and  meaning,  admitting  that  the  rule  be 
not  proper  to  exclude  sales  at  auction  from  the  operation  of  the 
statute,  I  am  against  the  new  trial  on  other  grounds.  This 
particular  case  cannot  be  within  its  operation,  because  the  de- 
fendant acknowledges  the  contract;  when  applied  to  for  pay- 
ment, what  was  his  language?  ''If  an  abatement  be  made,  I 
will  take  the  cotton."  This,  I  conceive,  was  as  much  as  to  say, 
*'  I  did  make  the  purchase,  but  I  gave  too  much."  Where  a 
man  acknowledges  the  contract,  it  is  certainly  not  a  case  within 
the  statute,  and  this  Lord  Mansfield  expressly  says,  in  the  case 
before  referred  to:  1  W.  Bl.  600.  Speaking  of  exceptions  to 
the  statute,  he  says:  ''  For  instance,  when  a  man  admits  the 
contract  to  have  been  made,  it  is  out  of  the  statute."  Again  I 
will  suppose  the  case  to  be  within  the  statute,  yet  I  think  it 
sufficiently  proven.  It  is  admitted  on  all  hands  that  the  auc- 
tioneer is  in  such  cases  the  agent  of  both  parties,  and  that  con- 
sidered in  this  light,  his  entry  is  a  memorandum  in  writing, 
which  will  take  a  case  out  of  the  statute.  There  it  was  decided 
that  the  original  entry  made  by  him  must  be  produced,  but  this 
I  think  contrary  to  the  firm  rule  of  evidence  which  requires  the 
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best  evidence  the  nature  of  the  case  admits.  Now,  surely  the 
Tondue-master  himself  is  better  .evidence  than  his  book.  He 
knew  that  the  plaintiff  bought  the  cotton,  and  that  a  memoran* 
dum  was  made  of  the  purchase,  according  to  the  usage  of  the 
vendue-master.  He  had  a  copy  in  his  hands,  which  was  per- 
haps to  refresh  his  memoxy,  and  which  might  have  been  giveo 
not  as  of  itself  evidence,  but  as  a  statement  of  his  testimony. 
If  the  vendue-master  had  not  been  present,  then  I  concede  thai 
his  original  entry  should  have  been  produced.  So  in  relation 
to  merchants  (an  analogy  which  I  conceive  to  be  very  strong), 
if  he  who  delivers  the  goods  be  present,  it  is  better  evidence 
than  the  book,  and  the  book  is  no  more  than  a  memorandum 
to  keep  alive  his  recollection.  I  remark,  in  some  of  the  later 
cases,  mention  made  of  the  delivery  of  a  sale-note  being  con- 
sidered as  sufficient  to  take  the  case  out  of  the  statute.  What 
these  are  is  not  very  clear;  they  could  not  be  notes  of  hand  for 
the  payment  of  the  money,  I  presume.  In  the  case  Becker  v. 
Gamier,  1  Esp.  105,  these  sale-notes  contain  the  price  and 
quantity  of  the  articles  sold,  and  that  one  of  them  was  usually 
given  to  the  buyer,  and  the  other  to  the  seller.  Now  it  would 
appear  from  this  that  they  are  nothing  more  than  a  mere  ac- 
count of  the  sales,  such  as  was  offered  to  the  defendant  in  this 
case,  and  that  upon  this  ground  it  may  be  said  the  case  waa 
taken  out  of  the  statute.  Upon  the  whole,  I  am  against  a  new 
trial. 

Bat,  J.,  concurred  with  Golcock,  J. 


That  AuonoM  Sales  are  within  the  etatate  of  fnuidfl,  aee  AuZqrT.  Ogdm, 
3  Am.  Bee  609;  Benjamin  on  Sales,  sea  110.  * 

Teat  the  Auctiomekb  is  agent  for  both  buyer  and  leUer,  aee  Benjamin 
on  Sales,  seo.  268,  and  the  authorities  there  oited. 


De  Tollenere  v.  Fuller. 

[1  Mnx,  U7.] 

LlAiffTiiTT  or  Bailees. — If  a  baihnent  be  for  the  exclusiTa  benefit  of  thb 
bailee,  the  greatest  care  and  attention  is  necessary  to  discharge  him  in 
case  of  loss;  hence  the  bailee  of  a  negress  held  liable  when  he  sent  her 
where  the  small-pox  was  known  to  be  raging,  and  she  sickened  and  died 
of  that  disease. 

Usoro  Bailed  Fropebtt  Contrary  to  Aoreemzztt. — ^If  property  is  em« 
ployed  for  a  porpose  different  from  that  for  which  it  was  bailed,  tb» 
is  liable  for  the  loss  or  injury  thereof,  although  he  used  due 
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Action  on  the  case  for  damages  for  the  loss  of  a  certain 
Degro,  Catherine,  who  died  of  the  small-pox  in  the  defendant'n 
charge.  At  the  trial  it  appeared  that  the  plaintiff,  in  1808, 
hired  a  number  of  negroes  to  the  defendant;  that  the  defend* 
ant  refused  to  take  the  negro,  Catherine,  on  hire  at  any  price, 
on  account  of  her  being  old,  but  that  he  finally  consented  to 
her  remaining  on  the  plantation  with  the  other  negroes  for  the 
purpose  of  cooking,  attending  the  sick,  etc. ;  that  the  defend- 
ant afterwards  sent  her  to  Charleston  to  attend  a  sick  lady; 
that  on  March  12,  1808,  the  plaintiff's  agent,  Patterson,  in- 
formed the  defendant  that  the  smaU-poz  was  raging  in  Charles- 
ton, and  that  Catherine  had  never  had  the  disease,  and  warned 
the  defendant  to  send  her  back;  that  the  defendant  said  she 
should  be  kept  close  and  sent  back  when  her  services  could  be 
dispensed  with;  that  on  April  18  the  defendant  wrote  to  Pat- 
terson that  he  had  learned  with  regret  that  Catherine  was  ill  of 
the  small-pox,  but  expressed  a  hope  that  it  might  not  be  so; 
that  afterwards  the  defendant,  in  several  conversations  with 
Patterson,  spoke  of  Catherine  having  died  of  the  disease,  and 
that  on  May  15  he  wrote  to  Patterson  to  order  up  the  negro 
who  attended  Catherine,  but  to  caution  him  not  to  bring  her 
clothes.  The  only  evidence  as  to  the  value  of  the  said  Catherine 
was  that  she  was  a  good  old  woman  of  fifty  or  sixty  years  of 
age,  and  as  a  cook  and  nurse  useful  and  valuable;  but  further 
than  this  the  witness  declined  expressing  any  opinion  as  to  her 
value.  Verdict  for  the  plaintiff  for  two  hundred  and  fifty  dol- 
lars. 

Motion  for  a  new  trial  on  grounds  which  sufficiently  appear 
from  the  opinion. 

Cogdell,  for  the  motion. 

J.  S.  Orimke,  corUra. 

By  Court,  Johnson,  J.  The  whole  of  the  grounds  taken  for  a 
new  trial  in  this  case  may  be  comprised  in  two:  1.  Whether  the 
evidence  is  sufficient  to  charge  the  defendant;  2.  Whether  the 
amount  of  the  verdict  is  warranted  upon  no  other  evidence  of 
the  value  of  the  negro  than  her  description  and  character.  By 
the  express  terms  of  the  contract,  the  plaintiff  was  not  to  de- 
rive any  pecuniary  advantage  from  permitting  the  negro  Catha- 
rine to  remain  on  the  plantation  with  the  rest  of  the  negroes,  a 
laudable  indulgence  and  humanity  must,  therefore,  have  been 
ib»  only  inducement,  as  the  defendant  would  have  been  bound 
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to  have  provided  eyeiything  that  was  necessary  for  the  others. 
That  the  defendant  expected,  and  did  derive  a  benefit  from  it, 
I  thinky  is  equally  clear;  for  in  the  character  of  a  cook  and  a 
nurse,  in  which  service  she  was  to  be  employed,  it  appears  that 
she  was  considered  as  useful  and  valuable;  but  independent  of 
«very  other  circumstance,  the  fact  of  his  having  employed  her 
in  a  different  service  from  that  contemplated  by  the  contract, 
sufficiently  proves  it.  The  case,  therefore,  falls  within  that  de- 
scription of  bailment  where  the  greatest  care  and  attention  ia 
necessary  to  discharge  the  bailee  in  case  of  loss.  The  ques- 
tion then,  is,  has  defendant  exercised  the  necessary  care  and 
attention  in  relation  to  this  negro  ? 

It  is  not  necessary  here  to  determine  whether  the  mere  fact 
of  sending  her  to  Charleston,  in  express  violation  of  the  con- 
tract, ia  of  itself  sufficient  to  charge  him,  for  it  must  appear 
that  the  loss  was  the  immediate  consequence  of  that  act,  and 
his  liability  is  the  more  obvious,  when  it  is  recollected  that  on 
the  twelfth  of  March  he  is  warned  of  the  danger  she  is  in,  and 
yet  he  permitted  her  to  remain  exposed  to  the  contagion  of  this 
dreadful  malady  until  the  eighteenth  of  April.  But  it  is  in- 
sisted, that  there  is  not  sufficient  evidence  that  she  did  take  the 
small-pox  while  in  Charleston,  or  that  she  died  with  that  dis- 
ease. It  is  in  evidence,  however,  that  she  was  there  on  the 
twelfth  of  March,  and  that  she  remained  there  until  the  eight- 
eenth of  April,  when  it  appears  it  had  broken  out  on  her,  and 
it  would  be  difficult  to  induce  a  belief  that  the  infection  was 
not  taken  during  that  period,  more  especially  as  it  does  not  ap- 
pear that  she  was  exposed  to  it  in  any  other  situation.  I  think 
it  also  equally  certain,  that  it  was  of  that  disease  she  died.  The 
defendant,  in  his  letter  of  the  eighteenth  of  April  speaks  of  it 
.as  a  thing  which  is  certain,  but  entertains  a  distant  hope  that 
it  is  not* so;  and  in  his  letter  of  the  fifteenth  of  May,  he  directs 
that  her  clothes  shall  not  be  sent  to  the  plantation;  obviously 
with  a  view  of  guarding  against  the  possibility  of  disseminat- 
ing the  contagion;  and,  in  frequent  conversations  with  the 
witness  (Patterson)  he  spoke  of  it  as  a  thing  certain,  and  never 
once  questioned  the  fact. 

Who,  let  me  ask,  was  more  interested,  and  more  likely  to  be 
correctly  informed  than  the  defendant,  as  to  this  fact?  And 
his  declarations,  in  my  mind,  are  as  conclusive  against  him,  as 
if  it  had  been  proven  in  the  most  unequivocal  manner.  If  he 
bad  afterwards  found  out  that  he  had  been  mistaken  in  this  par* 
tioular  the  means  of  showing  it  was  peculiarly  in  his  power,  and 
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liis  not  having  even  attempted  it,  makes  the  presumption  irre- 
sistible; at  any  rate  the  jury  were  satisfied  with  it,  and  I  see 
no  reason  for  differing  with  them.  The  liability  of  the  defend- 
ant will,  I  think,  also  appear  from  another  view  of  this  case. 
When  property  is  bailed  for  a  particular  purpose,  and  a  loss 
happens,  the  bailee  is  liable,  even  if  it  appears  that  he  has  used 
•due  care  and  attention;  tiie  legal  presumption  being,  that  the 
loss  happened  in  consequence  of  this  misuser.  Assuming  the 
fact,  then,  that  the  loss  in  this  case  happened  in  cod  sequence  of 
the  negro  being  sent  to  Charleston  in  direct  violation  of  the 
<;ontract,  the  liability  of  the  defendant  is  established,  but,  inde- 
pendent of  the  legal  presumption,  there  is  abundant  proof  that 
such  was  the  fact. 

It  is  true  that  the  evidence  as  to  the  value  of  the  negro, 
which  may  be  considered  as  a  datum  by  which  to  measure  the 
damages,  is  not  so  conclusive  as  is  always  desirable;  yet,  when 
I  see  that  the  verdict  is  within  bounds  of  probability,  I  do  not 
think  that  a  sufficient  ground  for  a  new  trial.  It  is  not  in  the 
nature  of  things  to  fix  the  value  of  this  or  any  Other  species  of 
property  with  mathematical  certainty,  and  it  is  not  difficult  to 
conceive  of  a  case  in  which  it  would  be  impossible  to  obtain 
€ven  the  opinion  of  persons  who  were  conversant  with  the 
value  of  a  particular  article,  except  from  its  description  and 
character.  This  might  happen  when  the  only  witness  of  its 
identity  was  really  ignorant  of  its  value,  or  if  a  witness  should 
capriciously  refuse  to  give  an  opinion,  I  know  of  no  means  of 
compelling  him;  for  it  is  easily  evaded  by  saying  he  had  no 
opinion  on  the  subject.  Better  evidence,  however,  may  usually 
be  obtained,  and  is  always  desirable,  and  in  the  absence  of  it  a 
jury  ought  to  be  cautious  in  giving  great  damages.  Their  ver- 
dict, however,  in  this  case,  appears  to  me  to  be  within  reason- 
able bounds,  and  I  am  not  disposed  to  disturb  it. 

I  am  of  opinion  that  the  motion  for  a  new  trial  ought  to  be 
discharged. 

The  other  judges  concurred. 


LxABiUTT  or  Bailee  vob  Mrausxa. — ^Aznong  tho  ezoeptiona  made  to  tho 
general  rules  laid  down  in  Jones  on  Bailments,  as  to  the  liability  of  differ- 
ent classes  of  bailees,  are  the  following:  '*4.  A  borrower  and  a  hirer  are 
responsible  in  all  events  if  they  keep  the  things  borrowed  or  hired  after 
the  stipulated  time,  or  use  them  differently  from  their  agreement.  5.  A 
•depositary  and  a  pawnee  are  answerable  in  all  events,  if  they  use  the  things 
deposited  or  pawned:"  Jones  on  Bailments,  121.  Judge  Story,  in  disoussing 
the  subject  of  bailments  for  hire,  states  the  rule  as  to  misuser  thus:  "As  to 
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the  use  of  the  thing  hired.  There  is  on  the  part  of  the  hirer  an  implied 
obligation,  not  only  to  use  the  thing  with  doe  care  and  moderation,  bat  alao 
not  to  apply  it  to  any  other  use  than  that  for  which  it  is  hired.  *  *  • 
And  it  may  be  generally  stated,  that  if  the  thing  is  used  for  a  different  pur- 
pose from  that  which  was  intended  by  the  parties,  or  in  a  different  manner, 
or  for  a  longer  period,  the  hirer  is  not  only  responsible  for  all  damages,  bat, 
if  a  loss  afterwards  occurs,  although  by  inevitable  casualty,  he  will  generally 
be  responsible  therefor.  In  short,  such  misuser  is  deemed  at  the  common  lav 
a  conversion  of  the  property,  for  which  the  hirer  is  generally  held  responsi* 
ble  to  the  full  extent  of  his  loss:**  Story  on  Bailments,  sec  413.  And  in  sec. 
188,  the  rule  as  to  mandataries  is  laid  down  with  equal  strictness:  "And  in 
cases  of  misuser,  especially  such  misuser  as  amounts  to  evidence  of  a  conver- 
sion, it  is  perhaps  strictly  true  that  every  subsequent  loss  and  injury, 
whether  it  be  by  accident  or  otherwise,  will  be  at  the  risk  of  the  mandatary. 
This  is  certainly  the  rule  of  the  civil  law,  and  it  has  been  incorporated  into 
many,  and  perhaps  into  all  the  systems  of  foreign  law  derived  from  it."  The 
doctrine  laid  down  in  the  principal  case  is  clearly  within  the  rule  thas  estab- 
lished by  these  distinguished  commentators  on  the  law  of  bailments.  It  is 
supported  also  by  an  almost  unbroken  array  of  decided  cases:  Harrington  v. 
Snyder,  3  Barb.  380;  Mayor  v.  Howard,  6  Ga.  213;  Ulmer  v.  Ulmer,  2  Kott 
&  McC.  489;  Duncan  v.  Railroad  Co.,  2  Rich.  (S.  C.)  613;  Hooks  v.  SnuiK 
18  Ala.  338;  MUla  v.  Ashe,  16  Tex.  295;  Spencer  v.  Pdcher,  8  Leigh,  565; 
Horsely  v.  Branch,  1  Humph.  199;  Stewart  v.  Davis,  31  Ark.  518;  Lucas  v. 
Trumbull,  15  Gray,  306;  Lane  v.  Cameron,  38  Wis.  603.  Says  OTfeall,  J., 
in  Duncan  v.  Railroad  Co.,  2  Rich.  (S.  C.)  613:  "The  law  of  bailments  is  as 
clear  and  as  well  settled  as  anything  human  can  be,  that  the  use  of  a  thing 
hired  in  any  way  different  from  that  for  which  it  is  hired,  makes  the  person 
hiring  it  liable  for  any  injury  or  loss  in  such  service." 

Illustrations. — The  hiring  of  slaves  is  a  class  of  bailments  to  which  this 
principle  has  been  frequently  applied,  and  with  great  strictness.  Thus  the 
hirer  of  a  slave,  who  has  used  him  in  an  employment,  or  in  a  manner  different 
from  that  stipulated  in  the  contract,  has  been  held  responsible  for  his  loss  in 
cases  where  the  slave's  own  volition  has  been  the  inmiediate  cause  of  the 
loss.  As  where  a  slave  hired  as  a  boat-hand,  went  of  his  own  accord,  but 
with  the  hirer's  knowledge,  upon  a  log  in  the  river  to  cut  it  away  for  the  pur- 
pose of  clearing  a  passage  for  the  boat,  and  while  so  employed  fell  off  and 
was  drowned,  after  having  been  several  times  warned  by  the  hirer  to  return 
to  the  boat,  it  was  held  that  the  hirer  was  responsible  to  the  owner  for  the 
loss,  it  appearing  that  it  was  not  among  the  duties  of  ordinary  boat-hands 
to  perform  such  labors:  Gorman  v.  CampbeU,  14  Ga.  137.  So,  where  a  slave 
was  hired  to  work  on  a  railroad  with  an  express  stipulation  that  he  should 
not  be  employed  on  the  cars  and  locomotives,  although  he  was  to  be  carried  to 
and  from  his  work  when  necessary  on  the  cars,  and  it  appeared  that  on  one  occa- 
sion he  got  on  the  train  with  the  conductor's  knowledge  to  go  a  short  distance 
on  the  road,  not  in  the  regular  course  of  his  employment,  and,  in  jumping  off 
the  car,  was  killed,  it  was  held  that  the  company  was  responsible,  on  the 
ground  that  it  was  a  misuser  to  allow  the  slave  to  go  on  board  the  train  ex- 
cept to  be  carried  to  his  work:  Duncan  v.  Railroad  Company,  2  Rich.  (S.  C.) 
613.  Again,  where  the  hirer  of  a  slave  cruelly  beat  him  and  abased  him, 
and  the  slave  had  the  good  sense  to  run  away  so  tiut  he  was  lost  to  his  owner, 
it  was  very  properly  held  that  the  hirer  was  responsible  for  his  valae:  Robm* 
son  V.  Varjiell,  15  Tex.  382.  In  another  case  a  slave  was  hired,  and  it  was 
sovenanted  in  the  contract  that  he  should  not  be  exposed  to  danger  ol  say 
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kind.  ,  On  one  occasion,  having  been  released  from  labor  before  sundown,  ha 
undertook  to  save  a  long  walk  around  a  pond  by  riding  on  a  hand-car,  on  a 
railroad  running  through  the  pond,  the  hirer's  overseer  being  also  on  the 
hand-car.  On  the  way  through  the  pond  the  hand-car  was  met  by  a  locomo* 
tive  and  the  passengers  jumped  from  the  car  to  save  themselves  but  the  slave 
was  killed  by  the  leap^  and  the  hirer  was  held  answerable:  DutU^r  v.  Walker^ 
Bice  (S.  C.)  182.  Other  instances  are,  where  a  slave  was  hired  to  labor  on 
the  streets  of  a  town  and  was  put  to  work  at  the  mouth  of  a  sewer,  under  a 
bank  which  fell  on  him  and  killed  him,  and  the  hirer  was  held  liable  for  his 
value:  Mayor  v.  Howard,  6  Ga.  213.  So,  where  a  slave  hired  as  a  house- 
•ervant  was  put  to  work  on  the  plantation,  and  in  crossing  a  stream  on  a  log 
was  drowned:  Hooka  v.  /Smith,  18  Ala.  338.  Also,  where  a  slave  hired  to  cut 
timber  for  a  steam-mill  was  employed  in  other  work  about  the  mill,  and  was 
injured,  it  was  held  that  the  hirer  was  responsible,  irrespective  of  the  ques- 
tion whether  he  had  used  due  care  and  diligence  or  not:  Sims  v.  Chance,  7 
Tex.  561. 

Bailments  arising  from  the  hiring  of  horses  also  furnish  frequent  illustra- 
tions of  the  appUcation  of  the  doctrine.  Thus  where  a  horse  is  hired  to  go 
to  one  place  and  the  hirer  is  guilty  of  misuser  by  riding  or  driving  him  to 
apother  place,  he  is  held  responsible  even  for  injuries  resulting  from  unavoid- 
able accident  after  the  misuser:  Homer  v.  Thwing,  3  Pick.  492;  Ray  v.  Tubbs, 
£0  Vt.  688.  So  where  a  horse  hired  to  go  an  agreed  distance  is  ridden  or 
driven  farther,  and  is  injured  or  killed  on  the  journey:  Wheelock  v.  Wheel' 
vjright,  5  Mass.  104;  Roteh  v.  Hawea,  12  Pick.  135;  Lucas  v.  TrumhuU,  15 
Gray,  306;  FUher  v.  Kyle,  27  Mich.  454;  Frost  v.  Plumb,  40  Conn.  111.  So 
where  a  horse  hired  for  a  specified  time  and  is  used  after  that  time,  and 
during  such  use  is  injured:  Stewart  v.  Davis,  31  Ark.  518.  Also,  where  a 
horse  was  taken  to  board  with  an  express  stipulation  that  he  should  not  be 
used,  and  he  was  in  fact  used  and  afterwards  died  by  ''foundering:"  Collins  v. 
Bennett,  46  K.  Y.  490.  So  where  horses  were  hired  to  drive  in  the  defendant's 
ice  wagon  and  were  sent  to  another  town,  it  was  held  that  the  hirer  would  be 
responsible  for  their  loss  by  an  inevitable  casualty:  Lane  v.  Cameron,  38  Wis. 
603. 

Misuser  as  Ck)inrEBSiON. — Many  of  the  cases  go  on  the  principle  indicated 
in  the  passage  quoted  above  from  Story  on  Bailments,  that  any  misuser  of 
bailed  property  is  a  conversion,  rendering  the  bailee  immediately  liable  for  the 
value  of  the  thing  bailed.  In  ^cordance  with  this  theory,  of  course  it  makes 
no  difference  whether  a  subsequent  injury  is  occasioned  by  the  bailee's  negli- 
gence, or  by  unavoidable  accident,  or  indeed  whether  any  injury  occurs  at 
all  or  not;  since  the  wrong  is  already  complete  by  the  misuser.  On  this  prin- 
ciple, riding  or  driving  a  horse  to  a  different  place  from  that  agreed  upon,  or 
for  a  longer  distance,  or  using  him  in  different  work,  has  been  held  a  con- 
version: WJieeloch  v.  Wheelwright,  5  Mass.  104;  Homer  v.  Thwing,  3  Pick. 
492;  Lane  v.  Cameron,  38  Wis.  603.  But  it  was  held  in  McNeills  v.  Brooks, 
I  Yerg.  73,  that  overloading  a  horse,  by  carrying  two  thousand  dollars  in 
specie  on  him,  in  addition  to  the  rider's  weight,  was  not  a  conversion.  It  is 
certainly  a  hard  role  to  hold  that  slight  acts  of  misuser,  by  a  bailee,  of  the 
thing  bailed  are  to  be  regarded  as  evidence  of  a  permanent  appropriation  of 
the  property  to  his  own  use.  Perhaps  a  more  reasonable  doctrine  is  that  of 
the  majority  of  the  court  in  Harvey  v.  Epes,  12  Grat  153,  where  it  was 
held  that  unless  the  misuser  was  an  absolute  disposal  of  the  property  by  sale 
or  otherwise,  or  a  total  destruction  of  it,  it  would  not  amount  to  a  conver- 
sion; and  that,  therefore,  where  slaves  were  hired  to  work  on  a  railroad  in 
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one  county  and  woro  actually  employed  in  another,  this,  of  itself,  would  not 
amount  to  a  conversion.  Under  this  view,  the  fact  of  conversion  is  inferred 
only  where  the  evidence  shows  that  thero  was  an  intention  to  appropriate 
the  entire  property  of  the  thing  bailed,  as  by  selling  it:  Loesehmaa-  \: 
Machin,  2  Stark.  311;  Cooper  v.  WiUomaU,  1  C.  K  G72;  Ftnn  v.  D'dlU<toii, 
8  £ng.  L.  and  Eq.  483;  Sanborn  v.  Colman,  6  N.  H.  14;  Sargent  v.  C.!^,  & 
Id.  326;  Bailey  v.  Colbtj,  34  Id.  29;  King  v.  BoUa,  57  Id.  446;  Ogdm  v. 
Lat/irop,  1  Sweeny  (N.  Y.)  643;  BradUy  v.  Parks,  83  IlL  169;  or  by  de'jv- 
ering  it  to  a  stranger  contrary  to  the  instructions  of  the  bailor:  Kowing  w 
Manly,  49  N.  Y.  192;  Lochoood  v.  Btdl,  1  Cow.  222;  FoUz  v.  Stevens,  M  HL 
180;  or  where,  as  a  result  of  misuser,  the  property  is  actually  lost  to  iha 
bailor. 

Misuser  as  Cause  or  Loss. — In  analogy  to  the  law  regarding  breaches  of 
contracts  generally,  the  correct  principle  would  seem  to  be  that  where  a 
bailee  is  guilty  of  misuser,  and  there  is  a  subsequent  losis,  he  is  liable  only  if 
the  loss  is  the  result  of  the  misuser;  but  as  his  violation  of  his  contract  is 
manifestly  tortious,  and  injury  has  followed  it,  the  injury  ought  to  be  pre- 
sumed to  be  the  consequence  of  his  wrongful  conduct^  unless  he  can  clearly 
prove  the  contrary.  This,  rather  than  the  theory  of  conversion,  seems  to  be 
the  principle  upon  which  Chief  Justice  Holt  puts  the  doctrine  in  tho  fijxsaX 
leading  case  of  Coggs  v.  Bernard,  2  Ld.  Raym.  909,  where  he  says:  '*If  a 
man  should  lend  another  a  horse  to  go  westward,  or  for  a  month;  if  the 
bailee  go  northward  or  keep  the  horse  above  a  month;  if  any  accident  liap-- 
pen  to  the  horse  in  the  northern  journey,  or  after  the  expiration  of  the 
month,  the  bailee  will  be  chargeable,  because  he  has  made  use  of  the  horse 
contrary  to  the  trust  he  was  lent  to  him  under,  and  it  may  be  if  the  horse 
had  been  used  no  otherwise  than  he  was  lent,  that  accident  would  not  have 
befallen  him."  That  is  to  say,  the  injury  is  presumed  to  be  the  result  of  the 
violation  of  the  contract. 

This  is  the  principle  applied  to  a  particular  class  of  bailees,  to  wit:  com- 
mon carriers,  in  cases  of  deviation.  Thus  where  the  master  of  a  vessi  1  car- 
rying a  cargo  of  lime  deviated  from  his  course  and,  a  storm  coming  on,  the 
lime  becaiiie  wet  and  set  fire  to  the  ship  and  so  was  destroyed,  it  was  field 
that  the  deviation  should  be  presumed  to  be  the  cause  of  the  loss:  Davti  v. 
Garrett,  6  Bing.  716.  Tindal,  C.  J.,  said,  in  answer  to  an  objection  of  the 
defendant:  "But  we  think  the  real  answer  to  the  objection  is,  that  no  wruLg- 
docr  can  be  allowed  to  apportion  or  qualify  his  own  wrong;  and  that  as*  a 
loss  has  actually  happened  whilst  his  wrongful  act  was  in  operation  oiii 
force,  and  which  is  attributable  to  his  wrongful  act,  he  cannot  set  up  as  am 
answer  to  the  action  the  bare  possibility  of  a  loss,  if  his  wrongful  act  had 
never  been  done.  It  might  admit  of  a  different  construction  if  be  could 
show,  not  only  that  the  same  loss  might  have  happened,  but  that  it  must 
have  happened  if  the  act  complained  of  had  not  been  done;  but  theru  is  uo 
evidence  to  that  extent  in  the  present  case."  And  generally,  where  a  com- 
mon carrier  is  guilty  of  any  default,  and  a  loss  happens,  he  is  liable  only  if 
the  default  occasioned  the  loss,  and  it  is  presumed  to  have  done  so  until  he 
shows  the  contrary:  HaatingH  v.  Pepper,  11  Pick.  41;  Hart  v.  Alien,  2  Watts, 
114;  Tfie  Paragon,  1  Ware,  322;  The  Rebecca,  Id.  188;  CoOier  v.  VatentiMe^ 
11  Mo.  299. 

In  accordance  with  this  principle  it  was  held  in  Buchanean  v.  Snuth^  17  N. 
Y.  Sup.  Ct.  (10  Hun)  474,  that  where  the  plaintiff  loaned  a  yoke  of  oxen  te 
plow  up  a  hedge,  and  they  were  actually  employed  in  hauling  stone,  it  would 
be  presumed*  in  the  absence  of  proof  to  the  contraiy,  that  an  injuy  whieb 
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happened  to  them  in  the  bailee's  poasoasion  occurred  during,  and  in  conse- 
quence  of,  the  misuaer.  In  CuUen  v.  Lord,  39  Iowa,  302,  it  was  held  that  a 
bailee  for  hire,  disregarding  the  bailor's  instructions,  was  responsible  only 
for  loss  resulting  therefrom,  and  not  from  other  causes,  though  it  might  be 
otherwise  as  to  gratuitous  bailees:  See  Story  on  Bailments,  sec.  413  a,  tt  8eq. 
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[1  Kha,  163.] 

Inbubangx — Material  Ck)NCSALMENT. — Not  to  disclose  the  time  of  ther 
arrival  of  a  vessel,  when  asked,  is  a  material  concealment,  although  the 
arrival  had  been  mentioned  in  the  newspapers,  and  was  known  to  one  of 
the  directors  of  the  insurance  company. 

Matbbial  Fact. — Every  fact  and  circumstance  which  can  possibly  influence- 
the  mind  of  a  prudent  and  intelligent  insurer  is  materiaL 

DxLAT  IN  THB  VoTAQE. — An  insured  ship  must  proceed  on  her  voyage  with 
reasonable  expedition  and  by  the  shortest  and  safest  route. 

Return  of  Premium. — Though  an  insurance  be  void  for  fraud  oonmiitted 
by  the  insured,  he  is  not  entitled  to  a  return  of  the  premium. 

Action  on  a  policy  of  insurance  4&ted  July  6,  1804,  on  the^ 
schooner  Example,  from  Barracoa  to  Charleston.  It  appeared 
that  the  vessel  had  sailed  from  Charleston  May  23,  and  arrived 
at  Barracoa  May  29;  that  v^hen  the  plaintiff  applied  for  insur- 
ance he  had  two  letters  from  Cott,  the  captain,  informing  him 
that  he  was  ready  to  sail,  bat  was  waiting  for  the  condemnation 
of  a  certain  vessel  at  San  Domingo;  that  one  of  these  letters 
was  laid  before  the  board  some  days  after  the  policy  was  signed, 
but  neither  of  them  was  communicated  before.  When  the  ap- 
plication was  made  the  plaintiff  was  asked  ''when  the  vessel 
expected  to  sail;"  to  which  he  replied  that  she  had  sailed  from 
Charleston  six  weeks  before.  The  schooner  remained  at  Bar- 
racoa until  August  28,  and  then  sailed  and  was  lost  at  sea  in  & 
hurricane,  as  was  supposed.  The  defense  was:  1.  Conceal- 
ment by  the  plaintiff  of  the  arrival  of  the  vessel  at  Barracoa  on 
May  29,  of  the  letters  received  from  the  captain,  and  of  an 
order  to  the  captain  to  wait  for  the  above-mentioned  condem- 
nation at  San  Domingo;  and,  2.  Deviation.  Verdict  for  the 
defendant  and  a  motion  for  a  new  trial,  on  grounds  which  ap* 
pear  from  the  opinion. 

K.  L.  Simons,  for  the  motion. 

Hayne,  corUra. 

Vr  Court,  Coloook,  J.    The  facts  in  this  case  having  been 
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fairly  submitted  to  a  juiy,  and  having  been  found  against  the 
plantiff,  would  be  a  sufficient  reason  why  a  new  trial  should  not 
be  granted;  but  as  it  is  a  case  of  importance,  I  shall  proceed  to 
examine  the  plaintiff's  grounds  in  their  order. 

In  the  first  he  says  he  has  not  been  guilty  of  any  conceal- 
ment, because  the  arrival  of  his  vessel  was  known  to  a  director 
and  had  been  published  in  the  newspapers.  In  order  to  have 
availed  himself  of  these  circumstances  as  a  refutation  of  con- 
cealment, he  should  have  proven  that  the  director  had  com- 
municated his  knowledge  of  that  fact  to  the  board,  or  that  the 
publication  in  the  newspapers  had  come  to  their  knowledge; 
and  from  the  testimony  it  is  clear  that  they  were  not  apprised 
of  the  fact.  The  arrival  of  the  vessel  had  been  announced  in 
the  papers,  but  this  bad  taken  place  long  before  the  company 
was  formed,  and  the  director  who  gave  evidence  on  the  trial 
did  not  state  that  he  had  communicated  the  information  which 
he  possessed  to  the  board.  It  is  asked  if  the  plaintiff  had  not 
a  right  to  presume  that  the  board  had  a  knowledge  of  the  fact? 
The  answer  is,  he  should  not  have  relied  on  presumptions,  par- 
ticularly when  a  question«had  been  put  to  him  calculated  to 
produce  a  knowledge  of  the  fact,  and  of  course  implying,  at 
least,  a  doubt  of  it. 

Why  has  the  plaintiff  not  shown  some  reason  for  the  evaaive 
answer  which  he  gave  to  the  question  put  by  the  board?  for 
surely  it  may  be  called  evasive.  The  time  of  her  arrival  being 
known,  it  was  certainly  more  easy  to  calculate  the  probable  time 
of  ber  departure  from  Bariticoa  than  from  the  fact  of  her  de- 
parture from  Charleston.  If  he  had  not  been  desirous  to  con- 
ceal the  fact  of  her  arrival,  why  give  an  answer  calculated  to 
mislead  them,  nay,  one  which  most  certainly  must  mislead  them 
in  this  particular?  What  is  the  rule  on  this  subject?  "The 
insured  is  bound  by  principles  of  moral  honesty  to  disclose  to 
the  insurer  all  circumstances  which  may  throw  the  smallest 
light  on  the  nature  and  perils  of  the  proposed  adventure  vrith 
the  most  unreserved  candor  and  frankness:"  Marsh.  465. 

But  it  is  said  that  the  arrival  of  the  vessel  at  Barracoa,  if 
concealed,  was  not  a  material  fact.  *' Every  fact  and  circum- 
stance which  can  possibly  influence  the  mind  of  any  prudent 
and  intelligent  insurer  in  determining  whether  he  will  under- 
write the  policy  at  all,  or  at  what  premium  he  will  underwrite 
it,  is  material:''  Id.  467.  What  were  the  risks  insured?  The 
policy  is  in  these  words:  "at  and  from  Barracoa  to  Charlee- 
ton,  upon  any  kind  of  lawful  goods  or  merchandise,  laden  or 
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to  be  laden  on  board  the  good  registered  American  scliooner, 
called  the  Example.''  The  risk  then  commenced  as  soon  as  she 
began  to  load;  and  can  it  be  said  that  the  time  of  her  arrival 
was  immaterial  ?  The  sooner  she  arrived  the  sooner,  of  course, 
the  risk  might  commence;  but  the  fact  was  material  in  a  more 
important  point  of  view. 

The  insurance  was  effected  in  July;  the  vessel  had  been  in 
port  from  the  twenty-ninth  of  May»  an  unusual  term;  if  they, 
the  defendants,  had  known  that  she  had  been  there  from  that 
time,  instead  of  the  eighth  or  thirteenth  of  June,  although  they 
may  not  have  considered  her  as  a  missing  vessel,  yet  they  would 
undoubtedly  have  been  more  cautious  in  insuring,  or  at  all 
events  have  been  set  upon  inquiries  which  m&y  have  led  them 
to  the  truth. 

The  third  ground  states  that  there  is  no  proof  that  Cott  had 
instructions  to  wait;  that  the  plaintiff  may  have  been  misled  by 
his  (Cott's)  information,  and  that  the  facts  and  circumstances 
show  that  he  did  not  wait  for  the  condemnation.  Cott  says  in 
bis  letters,  I  am  ready  to  sail,  but  waiting  for  the  condemnation. 
Plaintiff  swears  that  he  had  sent  by  Cott  expressly  for  the  con- 
demnation, and  that  he  expected  it  daily.  If  this  be  not  proof 
I  am  at  a  loss  to  conceive  what  will  be  considered  as  proof.  It 
is  said,  however,  the  circumstances  of  the  case  contradict  their 
testimony.  Circumstances  are  only  resorted  to  in  the  absence 
of  positive  proof.  But  what  circumstances,  I  would  ask,  could 
be  sufficiently  strong  to  counteract  the  positive  evidence  of 
those  persons,  who  alone  possessed  the  knowledge  of  the  fact 
to  be  proven  ?  It  is  clear  that  the  circumstances  do  not  con- 
tradict the  testimony  of  the  plaintiff,  and  the  letters  of  the  cap- 
tain, which  are  those  which  are  relied  on  to  produce  this  effect; 

that  the  captain  had  not  begun  to  load  until  July ;  that  he 

obtained  a  clearance  on  the  thirteenth  of  July,  and  that  after- 
wards the  crew  and  captain  were  sick.  These  circumstances 
may  be  true,  and  yet  the  captain  may  have  been  sent  for  the 
document,  and  may  have  waited  for  it.  But  what  induced  the 
affidavits  of  the  plaintiff?  It  was  made  to  postpone  a  cause  of 
great  importance  in  which  the  document  sued  for  was  indispen- 
sably necessaiy ,  and  it  was  to  be  obtained  from  the  island  of  St. 
Domingo,  which  is  a  few  days'  sail  from  Barracoa.  Do  not 
these  circumstances  corroborate  the  affidavit  of  the  plaintiff  and 
the  letters  of  the  captain  ?  It  is  said  the  plaintiff  may  have 
been  misled  by  the  information  of  the  captain,  but  the  plaint- 
iff's affidavit  relates  to  facts  within  his  own  knowledge;  he  there- 
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fore  could  not  have  been  misinformed.  He  says  in  his  first 
affidavit,  June  18,  ''  I  sent  by  Captain  Baymon  Cott  to  inquire 
for  and  obtain  a  condemnation,  which  was  supposed  to  have 
been  made  in  a  tribunal  of  the  French  republic;"  and  in  the 
second,  dated  the  twenty-fifth  of  July,  which,  for  safe  carriage, 
he  (Cott)  was  to  bring  back  with  him.  The  facts  stated  in  the 
fourth  ground  may  all  be  true,  and  yet  the  plaintiff  not  entitled 
to  a  new  trial;  admit  that  his  stay  at  Barracoa  was  not  longer 
than  is  usual  in  tbe  course  of  trade,  yet  if  it  is  clear  tbat  he  may 
have  sailed  before  the  thirteenth  of  July,  and  had  waited  for  a 
document,  the  policy  is  void.  It  is  a  rule  that  the  ship  shall 
proceed  on  her  voyage,  not  only  by  the  shortest  and  safest 
course,  but  also  with  all  reasonable  expedition:  Marshall,  153. 
Now  he  states  himself,  he  was  ready  to  sail  before  the  thirteenth 
of  July,  and  tbe  witness,  who  went  there,  when  he  purchased  a 
return  cargo,  proves  this  also. 

The  fifth  ground  is,  that  the  policy  was  confirmed  by  the  an- 
swer of  tbe  board,  that  it  would  cover  specie,  and  also  by  a 
refusal  to  return  the  premium.  When  the  first  letter  of  Cott 
was  shown  to  the  board  by  the  plaintiff,  a  few  days  after  the 
policy  was  signed,  it  does  not  appear  that  the  board  was  in- 
formed that  the  plaintiff  had  received  this  letter  before  the 
insurance  was  effected.  They  may  not  then  have  discovered  his 
concealment;  and  if  it  was  not  discovered,  they  could  not  have 
complained  of  it,  or  intended  to  waive  any  right  which  might 
result  from  it.  When  they  refused  to  return  the  premium,  they 
had  discovered  the  fraud,  and  therefore  had  a  right  to  retain  it 
"  In  all  cases  of  actual  fraud  on  the  part  of  the  insured,  com- 
mitted either  by  himself  or  his  agent,  the  underwriter  shall  re- 
tain the  premium :"  11  Marsh.  652.  Upon  the  whole  I  think  the 
case  clear  of  doubt,  that  there  was  a  concealment,  and  of  a 
material  fact;  tbat  Cott  was  charged  to  bring  the  condemnation, 
which  it  is  manifest  was  an  important  document,  and  was 
wanted  by  the  plaintiff  at  that  very  time;  that  he  was  detained 
by  waiting  for  this  document,  and  therefore  that  the  policy  was 
not  made,  as  it  professes  to  be,  bona  fide,  and  is  void. 

The  motion  for  a  new  trial  was  therefore  refused. 

Cheves,  J.,  gave  no  opinion,  having  been  of  counsel  in  the 
case. 


OoNCSALMENT.— As  to  the  obligation  of  the  xnsored  to  oommimicata 
material  facta  within  his  knowledge  affecting  the  risk,  see  Mar9k  v.  iftitfv 
2  Am.  Dec.  648;  Price  v  Dt  Pcau,  Id.  680. 
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DELA.T  AND  Dbviation. — On  this  point  see  Earl  v.  Sluxw,  1  Am.  Deo.  117; 
Hood  V.  NesbU,  IcL  205;  PcUrkk  v.  Ludlow,  2  Id.  230;  Meade  v.  Commercial 
Tns.  Co.,  3  Id.  495;  Clarh  v.  United  F.  ds  M.  Ins,  Co.,  5  Id.  50;  Savage  r. 
Pleasants,  6  Id.  424. 


Topham  v.  Chapman, 

[1  Mnx.  283.] 

FoBSiGK  Bankbitttcy. — An  assignment  made  in  a  foreign  coontiy  under  its 
bankruptcy  statutes  does  not  pass  the  title  to  the  bankrupt's  property  in 
this  state,  as  against  creditors  attaching  here. 

Feigned  issue  to  try  the  right  to  certain  moneys  attached  aa 
the  property  of  Thomas  Topham,  an  absent  debtor  who  resided 
in  England,  and  had  been  there  adjudged  a  bankrupt.  Verdict 
for  the  plaintiffs,  and  a  motion  to  set  the  same  aside. 

r     Hayne,  for  the  motion. 
H.  A,  Demussure,  contra. 

By  Court,  Kott,  J.  The  defendants  in  this  case  are  cred- 
itors of  Thomas  Topham,  a  bankrupt  in  England.  Since  the 
commission  of  bankruptcy,  and  after  the  property  was  assigned 
to  the  plaintiffs,  the  defendants  procured  attachments  to  be 
levied  on  his  property  in  this  state;  and  the  question  now  to 
be  determined  is,  whether  the  attaching  creditors  or  the  as- 
signees are  to  be  preferred  ?  The  question  has  been  tried  on  a 
feigned  issue,  and  a  verdict  found  for  the  assignees,  who  were 
plaintiffs.  Whether  the  persons  attaching  are  really  American 
citizens  or  British  subjects,  does  not  appear.  We  are  bound, 
therefore,  to  consider  tbem  as  American  citizens,  though  I  am 
not  aware  that  it  would  make  any  difference  in  the  ultimate 
decision  of  the  question :  Sed  vide,  1  Maryland  Bep.  236.  It  is 
a  question  of  no  inconsiderable  importance;  and  if  it  was  now 
for  the  first  time  to  be  decided,  it  would  not  be  less  difficult  than 
important;  and  it  is  due  to  the  counsel  on  both  sides  to  say 
that  the  cause  has  been  argued  with  learning  and  ability  equal 
to  its  merits,  and  I  hope  has  received  from  the  court  the  de- 
liberate consideration  which  its  importance  demands.  A  re- 
spect for  the  laws  and  judicial  decisions  of  other  nations  is  a 
cardinal  principle  with  all  civilized  governments;  and  a  just 
regard  for  our  national  character  makes  it  a  duty  which  we  owe 
to  ourselves  as  well  as  to  our  country,  to  preserve  those  social 
and  political  relations  which  the  comity  of  nations  has  estab- 
lished,, and   which  are    indispensable  to  that  harmony  and 
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friendly  intercourse  which  ought  to  subsist  between  them. 
And  I  trust  it  will  be  found  that  in  the  decision  of  the  case 
now  under  consideration  those  principles  have  not  been  dis- 
regarded, nor  the  great  land-marks  erected  bj  the  great  men 
who  have  gone  before  us,  passed  by  unnoticed.  All  laws  have 
for  their  basis  public  policy;  and  the  laws  of  every  couutiy  are 
directed  to  the  peculiar  benefit  and  advantage  of  that  country. 
They  cannot,  therefore,  have  immediate  operation  within  the 
jurisdiction  of  another.  That  they  ought  to  be  respected,  I 
ha^e  already  admitted.  But  how  far  they  ought  to  have  effect 
in  settling  the  conflicting  claims  of  individuals  arising  under 
their  respective  laws,  has  never  yet  been  determined;  and  per- 
haps cannot  be  with  exact  precision.  The  decisions  of  the 
English  courts  on  the  subject  are  acknowledged  by  their  own 
judges  to  be  confused  and  contradictory;  and  if,  in  settling 
this  question,  we  should  look  to  the  decisions  of  our  own 
courts  in  preference  to  theirs,  if  they  should  be  found  at  variance, 
it  will  not  be  considered  a  departure  from  those  principles  of 
national  hospitality  by  which  we  profess  to  be  governed.  It 
will  nevertheless  be  satisfactory  to  find  that  the  decisions  of  the 
American  tribunals  are  supported  by  the  opinion  of  some  of 
the  ablest  judges  which  have  ever  adorned  the  English  bench. 

The  first  case  brought  to  our  view  is  the  case  of  J<me»  v. 
Blanchard,  decided  in  this  state  as  early  as  the  year  1785.  That 
case  was  so  precisely  similar  to  this,  that  we  might  say,  "  mu- 
tcUo  nomine  de  ie  faJbida  narrcUur;"  and  although  that  decision 
may  not  be  entitled  to  the  weight  and  authority  of  law,  it  is 
entitled  to  more  respect  than  a  mere  nitsi  priun  decision.  It 
was  decided  by  two  judges,  on  great  deliberation,  after  full 
and  able  argument.  It  was  then  held  at  that  early  period  of  our 
national  existence  that  an  assignment  of  a  bankrupt's  estate 
in  England  gave  his  assignees  no  lien  on  his  property  in  this 
country,  and  that  attaching  creditors  were  entitled  to  a  prefer- 
ence. In  the  year  1807,  more  than  twenty  years  after,  the  same 
question  arose  again  in  the  circuit  court  of  the  United  States, 
sitting  in  this  state,  and  was  decided  the  same  way:  .Harrison 
y.Sterry  ei  cU,,  Bee's  Admiralty  Bep.  247.  In  that  case  the 
Judge  says:  ''  The  attachment  act  of  this  state  is  founded  on  a 
broad  basis,  and  no  commission  of  bankruptcy  in  England, 
even  before  our  separation  from  that  country,  was  ever  allowed 
to  interfere  with  its  operatiou." 

And  that  opinion  derives  no  ioconsiderable  weight  from  the 
consideration  that  Judge  Bee  was  one  of  the  counsel  employed 
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in  the  case  of  Jones  v.  Blanchard,     He  was  an  old  and  expe- 
rienced lawyer,  and  well  acquainted  with  the  decisions  in  this 
state.     And  from  his  emphatical  manner  of  expression,  we  may 
conclude  that  he  considered  the  law  as  settled  at  that  time.  It  is 
probable  that  that  has  been  a  leading  and  governing  case  ever 
since.     And  where  a  decision  has  been  made  by  a  competent 
tribunal,  although  not  of  supreme  authority,  if  it  has  been  acted 
upon  for  years,  and  commonly  received  and  acknowledged  as 
law,  it  ought  not  to  be  departed  from  unless  it  shall  be  found 
upon  the  most  mature  deliberation  to  be  radically  wrong.     But 
this  case  is  not  subject  to  that  imputation;  for  the  case  of  Har- 
rison V.   Sterry,  was  carried  up   to  the  supreme  court  of  the 
United  States,  and  received  the  support  of  that  court:  5  Cranch, 
302.     If,  therefore,  we  are  to  be  governed  by  authority,  it  might 
be  supposed  that  higher  would  not  be  required.     In  addition 
to  those  are  the  cases  of  Taylor  v.  Geary,  decided  in  the  supreme 
court  of  Connecticut,  at  a  time,   when,  I  believe,  that  bench 
was  never  better  filled:   Kirby,  313;  and  Milne  v.   Morelon,  in 
the  supreme  court  of  Pennsylvania,  6  Binn,  353   [6  Am.  Dec. 
466].     And  as  far  as  the  American  cases  have  come  to  my  knowl- 
edge, the  decisions  have    been  uniform;  and  these  are  not  the 
hasty  opinions  of  single  judges,  but  the  deliberate  decisions  of 
the  supreme  courts  of  the  several  states,  and  of  the  United 
States,  and  if  any  collision  actually  exists  between  the  tribunals 
of  the  two  countries,   our  own  are  entitled  at  least  to  as   high 
respect  as  those  of  England  in  a  question  of  this  sort.     But  I 
apprehend  that  no  greater  difiference  of  opinion  will  be  found 
between  them  on  this  than  might  be  expected  on  any  question 
of  equal  importance  and  difficulty.     But  be  that  as  it  may,  our 
decisions  are   not   unsupported   by   high  authority  from  that 
country.     Lord  Mansfield  says:  ''If  after  a  bankruptcy,  and 
before  payment  to  the  assignees,  money  owing  to  the  bankrupt 
out  of  England   is   attached,    bona   fide,  by  regular  process, 
according  to  the  law  of  the  place,  the  assignees  in   such  case 
cannot  recover  the  debt:  Le  Chevalier  v.   hynch,   Doug.  170." 
And  further:    "  The  statutes  of  bankrupts  do  not  extend  to  the 
colonies,  or  any  of  the  king's  dominions  out  of  England;  and 
that  the  assignments  under  such  commissions  take  place  only 
between  the  assignees  and  the  bankrupt,  but  do  not  afifect  the 
rights  of  any  other  creditor:"  Cook's  Bank.  L.  243-347.     So 
far  the  decisions  of  the  English  courts  correspond  with  our  own. 
On  the  other  hand,  it  is  laid  down  that  the  assignment  of  the 
conmuBsioners  vests  the  property  of  the  bankrupt  in  the  as- 
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signees,  although  they  are  in  a  foreign  country:  Cullen's  Bank. 
L.  184,  243;  Lex.  Mer.  Amer.  520;  4  D.  &.  C.  182;  Hunter  and 
Foils,  4  T.  B.  182;  SiU  v.  Wor^ick,  1  H.  Bl.  689.  But  in  all 
these  cases  the  question  arose  between  British  subjects,  and  in 
their  own  courts.  In  Lex.  Mer.  Amer.  520,  the  principle  is  ex- 
pressly restricted  to  "  creditors  who  reside  within,  and  are  citi- 
zens or  subjects  of,  the  state  to  which  the  bankrupt  belongs." 
The  case  of  SiU  v.  Worswick  was  an  action  brought  against  a 
creditor  in  England  by  the  assignees  of  a  bankrupt  there, 
to  recover  money  which  he  had  recovered  on  an  attachment 
in  St.  Christopher  after  the  assignment,  and  which  had  been 
remitted  to  him  in  England.  Lord  Loughborough  says,  '^  the 
defendant  is  resident  in  England,  the  process  was  founded 
on  an  act  done  by  him  in  England,  and  under  the  aid  of 
the  laws  in  England.  It  is  not,''  his  lordship  says, ' '  a  ques- 
tion whether  the  bankrupt  laws  have  an  operation  at  St.  Chris- 
topher, but  whether  they  operate  at  Lancaster,  England; 
whether  a  creditor  resident  in  England  subject  to  the  laws  of 
England,  shall  avail  himself  of  that  law  to  enable  himself  to 
get  possession  of  a  debt  from  those  who  are  entitled  to  that 
debt,  and  who  have  the  distribution  of  it  for  the  benefit  of  aU 
the  creditors,  and  to  hold  that  possession  against  those  cred- 
itors." In  that  case  and  under  those  circumstances,  it  was  held 
that  the  assignees  were  entitled  to  recover.  The  case  of  Hiinler 
and  Polls,  4  T.  R.  182,  was  to  the  same  effect. 

The  amount  of  those  decisions  is,  that  it  is  contrary  to  the 
policy  of  the  bankrupt  laws  of  England,  that  one  creditor  should 
by  any  means  get  possession  of  a  portion  of  the  bankrupt's  es- 
tate to  the  exclusion  of  the  rest,  and  that  the  money  so  received 
shall  be  for  the  use  and  benefit  of  the  whole.  But  Lord  C.  J. 
Eyre  strongly  combats  this  principle,  even  as  between  British 
subjects,  and  speaks  of  it  as  a  point  conceded,  that  it  is  a  dili- 
gence *'  which  all  persons  who  are  not  British  subjects  may  law- 
fully pursue,"  to  contravene  their  bankrupt  laws.  Again  hia 
lordship  says,  ''you  admit  that  an  American  might,  in  this  case 
have  pursued  his  legal  diligence  in  the  courts  of  his  own  coun- 
try, notwithstanding  our  bankrupt  laws,  and  you  could  not 
have  taken  the  money  from  him  and  given  it  to  the  assignees:" 
Phillips  and  Hunter,  2  H.  Bl.  412.  And  further  says,  the 
decisions  authorizing  the  assignees  to  recover,  even  from  a 
British  subject,  money  so  received,  are  bbttomed  on  a  new  in- 
vented legal  maxim,  that  no  ''  British  subject  shall  be  allowed 
to  contravene  an  act  of  parliament."    And  even  Lord  Lough- 
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borough  says,  that  it  by  no  means  follows  from  what  he  has 
]aid  down,  **  that  a  commission  of  bankruptcy  has  an  operation 
in  another  country  against  the  laws  of  that  country."  Nor  does 
he  wish  to  be  understood  that  a  creditor  in  that  country,  not 
subject  to  the  bankrupt  laws,  having  obtained  payment  of  his 
debt,  and  afterwards  going  to  England,  would  be  liable  to  re- 
fund that  debt.  The  cases  of  Solomana  v.  Boss^  and  JtUet  v.  De- 
ponthieu,  are  the  strongest  that  I  have  found  in  behalf  of  the 
assignees.  But  these  cases  are  only  to  be  found  in  the  marginal 
notes  of  1  H.  Bl.  131-2,  and  are  so  imperfectly  reported  that 
little  can  be  inferred  from  them,  and  from  the  manner  in  which 
C.  J.  Eyre  speaks  of  them,  it  would  seem  that  he  considered 
them  of  very  doubtful  authority.  I  have  now  gone  through  all 
the  cases  which  it  appears  to  me  necessary  to  notice  in  this 
case,  and  it  only  remains  to  draw  the  coudlusions  deducible 
from  them.  The  bankrupt  laws  of  Great  Britain  are  a  great 
system  of  commercial  policy.  The  object  of  them  is,  on  the 
other  hand,  by  a  direct  and  speedy  operation  to  distribute  the 
proceeds  of  a  bankrupt's  estate  equally  among  his  creditors,  ac- 
cording to  their  respective  demands,  in  such  a  manner  as  to  do 
equal  justice  to  them  all;  and  on  the  other,  to  relieve  an  honest 
but  unfortunate  debtor  from  a  load  which  would  otherwise 
hang  forever  like  a  mill-stone  about  his  neck,  and  to  afiford  him 
a  hope  and  prospect  of  acquiring  something  in  future  for  the 
support  of  himself  and  family;  and  by  whatever  means  any 
creditor  gets  possession  of  his  estate  or  money,  he  is  consid- 
ered as  having  received  it  for  the  use  and  benefit  of  all.  The 
foundation  of  this  opinion  is,  that  by  the  assignment  of  all  the 
goods  of  the  bankrupt,  ubicunque  faeirunt,  vest  immediately  in 
the  assignees,  and  as  between  the  bankrupt  and  the  assignee, 
and  as  between  British  creditors  residing  and  suing  there,  I  am 
willing  to  admit  the  principle.  But  there  is  a  very  obvious  dis- 
tinction between  an  assignment  by  the  party  and  one  by  opera- 
tion of  law.  All  personal  contracts  are  transitory;  all  munici- 
pal laws  are  local. 

The  assignment  confers  an  equitable  right;  it  is  a  power  of 
attorney  ad  coUoquendum,  but  it  vests  no  legal  interest.  The 
assignee  may  sue  in  the  name  of  the  bankrupt  in  a  foreign 
country,  and  receive  the  money  to  his  own  use;  but  he  cannot 
sue  in  his  own  name:  2  Johns.  342  [Bird  v.  CarUat,  3  Am.  Dec. 
433].  And  although  he  may  have  a  legal  title  in  England,  un- 
der the  law,  it  creates  no  such  lien  on  the  property  there  as  will 
defeat  a  legal  process  in  this  country.     This  is  illustrated  by 
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the  analogy  of  the  law  in  other  cases.  Judgments  and  execu- 
tions give  a  lien  on  property  in  England;  but  they  haye  no 
binding  efficacy  beyond  their  jurisdiction;  and  a  foreign  judg- 
ment in  marshaling  the  assets  of  a  deceased  person,  is  consid- 
ered only  as  a  simple  contract.  It  is  true  the  personal  estate 
of  a  person  dying  intestate,  must  be  distributed  according  to 
the  laws  of  the  country  where  the  deceased  belonged,  but  his 
debts  in  a  foreign  country  must  be  paid  according  to  the  laws 
of  that  countiy.  The  legal  title  to  his  goods  at  home  is  also 
immediately  vested  in  his  administrator,  but  he  has  no  control 
oyer  his  goods  abroad.  Administration  must  be  granted  there, 
and  the  debts  of  the  deceased  there  must  be  paid,  before  the 
administrator  will  be  permitted  to  pay  over  the  money  to  his 
representatiyes;  otherwise  the  funds  of  the  deceased  (aa  also 
those  of  a  bankrupt)  might  be  drawn  out  of  the  country  for  the 
benefit  of  the  home  creditors,  to  the  exclusion  of  those  abroad. 
I  am  of  opinion,  that  law,  justice,  and  public  policy,  all  com- 
bine to  give  a  preference  to  the  attaching  creditors. 
The  verdict,  therefore,  must  be  set  aside. 

The  other  judges  concurred  except  Chevbs,  J.,  who  gave  no 
opinion,  having  been  concerned  in  the  case. 


AssiOKiOENT  UNDER  FoBBioK  BANKRUPT  Law. — OnthiBsabject^  aeeBirdr, 
CarUat,  3  Am.  Dea  433;  MUne  v.  Mareton^  6  Id.  466  and  note;  and  note  to 
Banuey  v.  Stevamm,  anU,  468. 


Shackelford  v.  Patrick. 

[1  Mnj^  3U.J 

Ik  an  Acnov  aoaixst  a  Master  of  a  Vessel  for  goods  damaged  m  a 
voyage,  it  is  not  necessary  for  plaintiff  to  show  that  he  has  sold  any  pati 
of  the  goods. 

Action  for  damages  to  certain  goods  of  the  plaintiff  shipped 
on  a  sloop,  of  which  the  defendant  was  master,  to  bo  carried 
from  New  York  to  Georgetown,  through  the  alleged  neglect 
and  unskillfulness  of  the  defendant  and  his  agents.  It  ap- 
peared that  the  vessel  had  not  been  sufficiently  and  skillf ullj 
dunnaged,  which  the  plaintiff  claimed  was  the  cause  of  the  dam- 
age. The  defendant  claimed  that  the  damage  was  caused  by  a 
severe  squall,   from  which,   it  was  testified,   that  the  vessel 
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suffered.     The  damaged  goods  were  proved  to  have  been  sold, 
but  none  of  those  not  damaged. 

The  judge  instructed  the  jury, that  where  part  of  a  shipment 
was  damaged  the  whole  must  be  sold  on  account  and  risk  of  those 
concerned,  to  ascertain  the  damage,  and  that  the  plaiutifT,  not 
having  pursued  this  course,  the  defendant  was  entitled  to  a  ver- 
dict. Verdict  for  the  defendant.  Motion  for  a  new  trial :  1.  Be- 
cause the  verdict  was  contrary  to  evidence;  2.  Because  the  judge 
misdirected  the  jury  as  to  the  matter  of  selling  the  goods. 

King,  for  the  motion. 

By  Court,  Cheves,  J.  I  will  consider  the  second  question  first. 
And  clearly,  it  was  not  necessary  on  the  part  of  the  plaintiff  to 
sell  the  whole  or  any  part  of  the  goods,  to  entitle  him  to  a  ver- 
dict. It  was  only  necessary  for  him  to  prove  the  quantum  of  the 
damage,  the  cause  of  it,  and  that  the  cause  was  one  for  which 
the  defendant  was  responsible.  A  sale  sometimes  serves  the 
purpose  of  fixing  the  extent  of  the  damages,  but  any  other 
sufficient  testimony  will  serve  the  purpose  and  is  sometimes 
better  evidence  on  the  point.  The  case  will  often  happen,  in 
which  the  possessor  would  not  part  with  the  damaged  article 
for  any  sum  of  money,  and  because  it  was  thus  inestimable, 
would  he  have  no  remedy  for  an  injury  which  it  had  sustained 
by  negligence  or  want  of  skill  in  the  transportation  of  it.  Sup- 
pose the  articles  shipped,  were  pieces  of  extraordinary  value  in 
the  fine  arts,  for  example,  exquisite  paintings;  would  the  pos- 
sessor be  obliged  to  bring  them  to  the  vendue-master's  hamner, 
before  he  could  recover?  But  the  point  is  very  clear,  and  need 
not  be  enlarged  upon.  The  ground  of  misdirection  will,  there- 
fore, entitle  the  plaintiff  to  a  new  trial,  unless  the  court  can  see 
very  clearly  that  the  verdict  ought  to  have  been  for  the  defend- 
ant on  other  grounds. 

The  only  other  question  is,  whether  the  evidence  justified  the 
verdict,  but  whether  it  did  or  not,  we  need  not  determine.  It 
is  enough  that  we  cannot  see  clearly,  that,  if  the  charge  had 
been  correct,  the  jury,  notwithstanding,  ought  to  have  found 
the  same  verdict.  We  give  no  opinion  on  the  evidence,  but  on 
the  ground  of  misdirection. 

The  court  is  unanimously  of  opinion,  a  new  trial  ought  to  be 
granted. 
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TOOMER   V.  PURKEY. 

[1  MZLI.»  323.] 

Amkndmxki  01  Execution.— The  omission  of  the  words  "lands  and  tene- 
ments,'* in  an  execution  is  a  clerical  error  which  may  be  corrected  oo 
motion. 

Sale  ajter  Retitbn  Day, — ^If  an  execution  be  levied  before  the  retom  day 
the  sheriff  has  authority  to  sell  afterwards. 

EIjxctment  under  SHERnPT*s  Deed. — If  the  defendant  in  execution  was  never 
in  possession  of  the  property  sold,  the  purchaser  in  an  action  agatmi  a 
stranger  must  put  his  whole  title  in  evidence. 

Tbebpass  to  try  title  to  a  certain  tract  of  land. 

The  plaintiff  gave  in  evidence  a  sberifiT's  deed  to  liimself  and 
a  judgment  and  execution  from  the  court  of  common  pleas  in 
the  case  of  WiUiama  v.  Robertson,  in  which  execution  the  sheriff 
was  directed  to  levy  the  amount  of  the  "  goods  and  chattels  " 
of  Bobertson  omitting  the  words  "lands,  tenements,  etc.," 
which  the  law  authorized;  also  a  sheriff's  deed  to  Bobertson 
under  an  execution  from  the  court  of  common  pleas  in  the  case 
of  Carringtony.  Kennedy,  but  it  appeared  that  the  sale  was 
made  after  the  return  day  of  the  execution,  although  the  levy 
was  made  before;  also  a  deed  from  one  Gulet  to  Kennedy,  and 
a  grant  to  one  Miles  in  1774,  but  there  was  no  evidence  of  a 
conveyance  from  Miles  to  Gulet  or  to  any  other  person.  It  did 
not  appear  that  the  plaintiff  or  any  of  those  through  whom  he 
deduced  title  had  ever  been  in  possession.  Verdict  for  the 
plaintiff,  and  a  motion  for  a  new  trial,  because:  1.  The  execu- 
tion against  Bobertson  did  not  authorize  the  sale  of  lands;  2. 
The  sale  on  the  execution  against  Kennedy  was  made  after  the 
return  day;  3.  There  was  no  evidence  of  a  conveyance  from 
Miles,  the  grantee,  to  Gulet. 

Prioleau,  for  the  motion. 

JSdyne,  contra. 

By  Court,  Johnson,  J.  1.  By  an  act  of  the  legislature,  real 
estate,  quoad  hoc,  is  put  on  the  same  footing  with  personal,  and 
a  plaintiff  has  the  same  right  to  have  his  judgment  levied  as 
well  of  the  one  as  of  the  other.  An  execution  is  the  process 
which  the  law  gives  to  enforce  a  judgment,  and  ought  to  pursue 
the  law.  It  is  a  remedy  which  a  plaintiff  has  a  right  to  ask  of 
the  court,  and  which  the  court  is  bound  to  extend  to  him  to  the 
utmost  extent  of  the  law.  The  omission,  therefore,  of  the 
words,  "lands,  tenements,  etc.,"  in  the  execution  in  the  case 


May,  1817.]  Toomer  v.  Pubkey.  635 

of  Williams  v.  Bobertson^  is  clearly  a  clerical  mistake;  consider- 
ing it  therefore  as  the  act  of  the  court,  and  not  of  the  party,  I 
should  be  disposed  to  think,  if  it  were  necessary,  that  the  court 
would,  even  at  this  day,  entertain  a  motion  to  amend  it,  so  as 
to  render  it  consistent  with,  and  make  it  as  efficient  as  the  law 
itself. 

2.  The  case  of  Sims  v.  BandaU,  2  Bay,  624,  is  relied  on  as  a 
case  in  point  in  support  of  the  second  ground.  This  case, 
however,  differs  from  that  in  one  very  important  point;  It  ap- 
pears from  a  manuscript  note  of  that  case,  with  a  view  of  which 
my  brother  Bay  has  been  good  enough  to  indulge  me,  that  this 
case  is  distinguished  from  that  by  the  important  fact,  that 
the  levy  there  was  not  made  until  after  the  day  on  which  the 
execution  was  made  returnable.  An  execution  gives  power  to 
the  sheriff  to  do  a  particular  act  within  a  limited  time;  and  it 
appears  to  me,  that  when  he  has  once  entered  on  the  execution 
of  that  power,  there  can  be  no  good  reason  why  he  should  for- 
bear until  the  object  of  it  is  fully  attained.  I  am  therefore  of 
opinion,  that  where  a  levy  has  been  regularly  made,  the  sheriff 
may  in  all  cases  proceed  to  close  the  execution  by  a  sale,  not- 
withstanding the  day  of  sale  is  subsequent  to  the  day  on  which 
the  execution. is  returnable,  where  the  levy  has  been  made  be- 
fore. 

On  the  third  ground,  however,  I  am  of  opinion  the  motion 
for  a  new  trial  ought  to  be  granted.  There  are  cases  in  which 
the  presumption  of  ordinary  deeds  of  conveyance,  and  even  a 
grant,  the  most  solemn  of  all  deeds,  may  be  authorized :  Phil- 
lips's Ev.,  119;  Archer  v.  Sadlery  2  Hen.  &  M.  370;  Lessee  oj 
Alslan  V.  Saunders,  1  Bay,  26.  But  that  presumption  is  only 
authorized  in  favor  of  a  possession  of  long  standing,  and  when 
it  is  apparently  bona  fide.  In  this  case,  neither  the  plaintiff  nor 
any  one  individual,  through  whom  he  derives  title,  was  ever  in 
the  possession,  as  well,  therefore,  might  a  presumption  in  his 
favor  extend  to  any  other  tract  of  land  in  the  state,  as  to  the 
one  in  question. 

It  has  been  assumed,  as  a  ground  in  the  argument  in  this 
case,  that  the  plaintiff  ought  to  be  favored  in  consequence  of 
his  claiming  under  a  sheriff's  title,  and  cannot  be  presumed  to 
make  out  a  regular  chain  of  title.  Great  indulgence  is,  and 
ought  to  be,  extended  to  persons  claiming  under  a  sheriff's 
deed,  as  in  most  cases  a  forlorn  debtor  continues  his  hostility 
even  to  those  who  purchase  his  property;  but  I  think  it  is  suffi- 
cient,  that  such  a  title  is  conclusive  between  the  purchaser  and 


636  Pearson  v,  Wightman.         [S.  Caroliua, 

the  parties  to  the  suit,  and  those  claiming  under  them.  But 
between  a  purchaser  and  a  stranger,  I  can  see  no  good  reason 
why  the  rule  that  a  plaintiff  must  recover  on  the  strength  of 
his  own  title,  and  not  the  weakness  of  his  adversary's,  should 
not  apply  with  all  its  force.  To  vary  this  rule  in  favor  of  per- 
sons claiming  under  sheriff's  titles  generally,  would  have  the 
effect  of  subjecting  the  property  of  every  man  who  had  not  the 
most  perfect  title  to  it,  indiscriminately  to  the  payment  of  the 
demand  of  any  creditor  against  his  debtor,  however  fair  and 
honorable  the  possession  might  be,  and  however  disconnected 
the  possessor  might  be  with  the  debtor. 

The  other  judges  concurred,  except  Cheves,  J.,  who  gave  no 
opinion,  having  been  concerned  in  the  case. 


Ahsndhbnt  of  ExBCunoN. — See  Freeman  on  Ex.,  ch.  VX 
Sales  attkr  Bkturn-dat. — See  Freeman  on  Ex.,  aec  106. 


Pearson  v.  Wightman. 

[1  IbLL,  S36.] 

Pboof  of  ▲  Will, — If  the  witnesses  to  a  will  cannot  be  foond,  or  thoiagb 
found,  deny  their  signatures,  circumstantial  evidence  may  supply  the  de- 
ficiency. The  handwriting  of  the  witnesses  may  be  proved,  and  the  jury 
left  to  determine  from  all  the  circumstances  whether  the  will  waa  pub- 
lished with  the  requisite  formalities. 

Will  otx  Several  Sheets  of  Paper. — It  has  never  been  determincsd  that 
each  of  the  several  sheets  of  paper  on  which  the  will  is  written  must  bs 
signed  by  the  testator. 

Evidence  of  Subscribino  Wftness  need  not  show  that  he  reooUecta  tha 
time  and  occasion  when  he  acted  as  a  witness.  It  is  sufficient  that  he 
identifies  his  signature,  and  feels  assured  in  his  own  mind  that  he  would 
not  have  affixed  it  without  first  hearing  the  will  acknowledged. 

Testiftino  from  Memoranda. — A  witness  may  testify  from  written  memo- 
randa, though  they  do  not  recall  the  facts  to  his  memory;  and  sach  evi- 
dence is  better  than  unaided  recollection. 

Trespass  to  try  title  to  certain  land.  The  plaintifiTs  claimed 
as  heirs  at  law  of  Benjamin  P.  Williams,  deceased.  The  de* 
fendant,  who  was  in  possession,  claimed  as  administrator,  "with 
the  will  annexed,  of  tho  said  Williams.  The  validity  of  the 
alleged  will  was  the  principal  question. 

The  will  was  written  on  two  siieets  of  paper,  in  the  testator's 
handwriting,  the  first  sheet  containing  his  name  in  the  intio- 
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ductorj  clause,  and  the  second  being  signed  by  him.  It  pur* 
ported  to  have  been  executed  and  published  October  24,  1804, 
in  the  presence  of  Jacob  Breaker,  David  Piatt,  and  Lewis  F. 
Breaker.  It  appeared  that  on  the  death  of  the  testator  in  1809, 
Jacob  Breaker  was  ioformed  that  he  was  a  witness  to  the  will, 
and  was  requested  to  prove  it  before  the  ordinary.  He  declined 
to  do  so,  saying  that  he  had  never  witnessed  a  will  for  the  de- 
ceased. He  afterwards  consented,  however,  to  appear  before 
the  ordinary,  and  on  being  shown  his  signature,  said  it  appeared 
to  be  his  handwriting,  and  he  supposed  he  must  have  signed  it, 
though  he  did  not  recollect  it.  He  was  then  sworn,  and  the 
usual  probate  annexed  to  the  will,  stating  that  it  was  executed 
and  published  by  the  testator  in  his,  Breaker's  presence,  and  in 
that  of  the  two  other  witnesses,  and  that  they  subscribed  their 
names  as  witnesses. 

At  the  trial,  Jacob  Breaker  denied  having  sworn  to  these 
facts,  and  declared  that  he  had  no  recollection  of  witnessing 
the  will,  but  that  he  believed  his  name  was  in  his  handwriting, 
and  that  he  must  have  signed  the  will  under  the  impression 
that  it  was  some  other  paper.  He  would  not  say  that  Lewis 
F.  Breaker's  name  was  in  his  handwriting,  but  admitted  that  it 
looked  like  it,  and  he  supposed  it  might  be  his.  He  said  he 
did  not  know  the  handwriting  of  Piatt,  who  was  his  brother-in- 
law,  and  had  sometimes  lived  in  his  house,  anc*  he  admitted 
having  taken  receipts  from  him. 

Mr.  Keckley  testified  that  the  testator  told  him  he  had  made 
his  will  and  who  were  the  executors,  and  though  he  would  not 
be  positive,  he  thought  the  testator  said  that  the  two  Breakers 
and  Piatt  were  the  witnesses.  He  swore  also,  that  in  1810,  Ja- 
cob Breaker  told  him  he  had  seen  the  veill  and  that  his  name 
was  in  his  handwriting,  and  Lewis  Breaker's  and  Piatt's  were 
in  theirs. 

Mr.  Hume  testified  that  the  ordinary  asked  Jacob  Breaker 
when  he  proved  the  will,  ''  if  he  saw  B.  P.  Williams  sign,  seal 
and  deliver  that  paper,  and  if  he  saw  the  other  subscribing  wit- 
nesses sign  with  himself;"  he  did  not  recollect  that  he  said  yes, 
but  he  kissed  the  book;  that  the  probate  was  written  in  another 
room,  but  that  the  ordinary  signed  it  in  his  presence,  and 
though  he  did  not  know  that  Breaker  saw  it,  he  thought  he 
might  have  seen  it. 

Lewis  F.  Breaker  testified  that  he  had  no  recollection  of  sign- 
ing the  will;  that  his  name  looked  like  his  handwriting,  as  it 
was  at  the  trial,  but  not  as  it  was  at  the  date  of  the  will,  for  h€ 
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had  lost  the  use  of  his  right  hand  in  1805,  and  eyer  since  that 
time  had  written  with  his  left;  that  from  this  circumstance  and 
from  his  not  recollecting  having  signed  the  will,  he  doubted 
whether  the  handwriting  was  his,  but  would  not  be  positive  that 
it  was  not,  and  that  if  his  name  had  been  cut  out  of  the  will 
and  not  connected  with  its  date,  he  should  have  thought  it  was 
his  handwriting.     He  did  hot  know  Piatt's  handwriting. 

Piatt  swore  that  his  name  resembled  his  handwriting,  but 
that  he  never  put  it  there,  and  that  if  Jacob  Breaker  swore  that 
he  (Piatt)  was  present  and  signed  the  will,  he  would  not  believe 
him,  although  he  would  generally  believe  what  he  said  on  oath. 

The  handwriting  of  the  Breakers  was  fully  proved  by  Messrs. 
Middleton  Smith,  Deas,  and  other  witnesses,  but  of  Piatt's 
there  was  no  evidence  except  what  is  mentioned  above.  The 
Breakers  appeared  to  be  men  of  good  character. 

The  judge  charged  the  jury  that  the  execution  of  the  will  was 
not  duly  proved  according  to  the  statute,  but  they  nevertheless 
found  for  the  defendant.     Motion  for  a  new  trial  on  the  ground, 

1.  That  the  execution  of  the  will  was  not  duly  proved;  and, 

2.  That  three  of  the  jurors  were  members  of  a  corporation 
entitled  to  a  legacy  under  the  will. 

Prioleau  and  Richardstm,  for  the  motion. 

T.  Parker,  corUra. 

By  Court,  Cheves,  J.  On  the  part  of  the  plaintifib  it  was 
contended  on  the  first  ground  that  proof  of  publication  in  the 
presence  of  three  or  more  credible  witnesses  was  indispensable; 
that  the  evidence  did  not  afford  this  proof;  that  the  proof  was 
not  satisfactory  as  to  nuy  of  the  witnesses.  But  that  clearly,  as 
to  Piatt  there  was  no  evidence;  that  the  testator  himself  must 
have  counterfeited  the  name  of  the  witnesses.  That  the  will 
being  written  on  two  sheets  of  paper,  and  the  testator's  name 
subscribed  to  but  one,  there  was  not  a.  sufficient  signing  under 
the  statute.  The  defendant  contended  that  the  will  was  in  all 
respects  well  executed  under  the  statute;  and  that  it  was  proved 
to  be  so;  that  when  subscribing  witnesses  deny  their  signa* 
tures,  other  proof  may  be  adduced,  and  will  be  sufficient;  that 
proof  of  their  handwriting  is  good  evidence  to  supply  this  de- 
ficiency; that  the  proof  of  the  handwriting  of  the  Breakers  is 
indisputable,  and  that  the  handwriting  of  Piatt  has  been  snffi* 
ciently  proved;  that  the  suggestion  that  the  testator  had  him- 
self counterfeited  the  signatures  of  the  witnesses,  was  mere 
conjecture,  and  in  itself  altogether  incredible. 
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There  was  no  question  of  fraud  in  the  case.  The  only  ques- 
tion was,  whether  the  will  was  executed  according  to  the  pro- 
visions of  the  statute  of  frauds  bo  as  to  pass  the  lands  ?  The 
law  on  this  subject  is  ftee  of  any  di£Sculty.  Where  subscribe 
ing  witnesses  cannot  be  produced,  they  deny  their  signatures, 
or  otherwise  fail  to  prove  the  due  execution  of  the  will,  circum- 
stantial evidence  may  be  adduced  to  supply  this  deficiency. 
Of  this  description  of  evidence  proof  of  the  handwriting  of 
the  subscribing  witness  is  the  most  direct  and  usual.  It  would 
be  of  terrible  consequence  if  such  testimony  were  not  admissi- 
ble, for  how  often  and  how  easily  might  witnesses  be  tampered 
with  to  deny  their  own  attestation?  It  will  not  follow  that 
proof  of  the  handwriting  of  the  subscribing  witnesses  will  be 
conclusive  evidence  of  the  validity  of  the  will.  Attention  must 
always  be  paid  to  the  distinction  between  what  shall  be  deemed 
a  literal  compliance  with  the  provisions  of  the  statute,  and 
what  shall  be  sufficient  proof  to  rebut  any  imputation  of  fraud: 
Austin  V.  WiUis,  Bull.  264;  Pike  v.  Baderming,  2  Str.  1096; 
Alexander  v.  Clayton,  4  Burr.  2224;  Longahamp  v.  Fish,  2  New 
Rep.  416;  Lotoe  v.  JoUiffe,  1  Bl.  365;  Cro/t  v.  Pawlet,  2  Str. 
1109;  Hands  v.  James,  2  Comyns,  630.  Some  proof  of  publica- 
tion, as  was  argued  by  the  plaintiff's  counsel,  is  necessary. 
But  in  such  cases  publication  may  be  presumed,  and  it  is  a 
question  for  the  jury  whether,  under  the  circumstances  of  the 
case  it  is  probable  all  the  formalities  of  the  statute  have  been 
complied  with:  Croft  v.  Pawlei  and  Hand  v.  Jatn/es,  supra;  also 
Phillips  on  Ev. ,  363,  383. 

It  has  never  been  determined,  I  believe,  that  where  the  will  is 
written  on  several  sheets  of  paper,  the  testator  must  sign  all  of 
them.  The  authority  relied  upon  by  the  plaintiff's  counsel, 
6  Cruise's  Digest,  61,  sec.  12,  is  not  supported  by  the  authority 
cited,  nor,  I  believe,  by  any  other.  The  position  laid  down  by 
this  writer  is,  **  the  want  of  signing  all  the  sheets  of  a  will  can- 
not be  supplied;  so  that,  although  the  devisor  intended  to  sign 
but  becomes  incapable  of  doing  it  by  sickness,  such  a  veill  can- 
not take  effect;"  and  he  cites  in  support  of  this  position  only 
the  case  of  Bight  v.  Price,  Doug.  241.  In  that  case  the  will 
was  written  on  five  sheets  of  paper;  the  testator  set  his  mark 
to  the  two  first,  but  was  too  weak  to  sign  the  others.  Lord 
Mansfield  says,  "  this  will  was  not  duly  executed;  for  when  the 
testator  signed  the  two  first  sheets  he  had  an  intention  of  sign- 
ing the  other  sheets,  but  was  not  able;  he  therefore  did  not 
mean  the  signature  of  the  two  first  sheets  as  a  signature  of  the 
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whole  will/'  and  evidently  rests  the  question  apon  the  inten- 
tion of  the  testator.  Cruise  himself  probably  did  not  mean  to 
be  understood  in  the  sense  contended  for,  because  in  the  pre- 
ceding page  but  one  (p.  49,  sec.  7),  he  says,  **  where  a  will  is 
written  on  several  sheets  of  paper,  it  is  the  usual  practice  for 
the  testator  to  sign  each  of  them/'  and  it  is  certainly  vezy 
proper,  though  it  is  not  indispensable. 

I  have  said  so  much  on  this  point,  lest  in  showing  its  inap- 
plicability, as  I  shall  presently  do,  to  this  case,  it  might  be 
considered  as  a  tacit  admission  of  the  correctness  of  the  posi- 
tion. In  the  case  before  us,  both  sheets  of  the  will  were 
signed  by  the  testator  according  to  the  received  and  unques- 
tioned construction  of  the  statute.  The  will  is  in  his  own 
handwriting,  and  on  the  first  sheet  begins  in  the  usual  form: 
''The  will  of  Benjamin  Paul  Williams,"  etc.,  or  words  to  thai 
effect,  which  is  a  sufficient  signing  vnthin  the  statute,  and  ha 
has  in  the  usual  form  subscribed  the  second  sheet. 

There  is,  then,  no  point  of  law  in  the  case,  and  the  only 
question  is,  whether  the  execution  of  the  will  in  the  presence 
of  three  witnesses  has  been,  merely  as  a  question  of  evidence, 
sufficiently  proved?  The  simplest  way  of  considering  this 
question  will  be  to  proceed  with  the  witnesses  successively. 
Jacob  Breaker  swears  that  though  he  has  no  recollection  of 
having  witnessed  a  will  of  testator's,  yet  he  believes  his  name 
to  be  of  his  handwriting,  and  that  he  must  have  signed  it  onder 
the  impression  that  it  was  some  other  instrument.  It  was  not 
necessary  he  should  have  witnessed  it  under  the  impression  it 
was  a  irill,  nor  is  it  necessary  he  should  recollect  the  publica- 
tion of  the  instrument,  for  if  he  were  dead,  or  had  denied  hit 
handwriting,  on  proof  of  his  handwriting  it  might  be  presumed. 
If  he  had  denied  his  handwriting,  the  testimony  of  Mr.  Deas, 
and  particularly  of  Mr.  Middleton  Smith,  or  either  of  them, 
would  have  been  sufficient  to  have  sustained  the  verdict  on 
that  point. 

L^vis  F.  Breaker  does  not  positively  deny  his  name  to  be 
of  his  nandwriting,  but  he  doubts  it,  because  he  has  no  recol- 
lection of  having  witnessed  any  instrument  which  was  executed 
by  the  testator;  and  because  at  the  time  of  the  date  of  the  will 
his  signature  differed  from  that  which  appears  to  the  will;  he 
would  otherwise  believe  his  name  to  the  will  to  be  in  his  hand- 
writing. Now,  I  hold  it  not  to  be  necessary  that  a  subscribing 
witness  should  recollect  the  time  and  occafiion  when  he  sub- 
scribed the  instrument  as  a  witness.     It  is  enough  if  be  reoog- 
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nizes  his  handwriting,  and  is  perfectly  assured  in  his  own  mind 
that  he  never  subscribed  an  instrument  as  a  witness  without 
having  seen  it  executed  or  acknowledged  as  the  nature  of  the 
act  requires;  and  none  but  an  idiot  or  a  villain  can  be  con- 
ceived capable  of  such  an  act  of  folly  or  wickedness  as  to  sub- 
scribe an  instrument  as  a  vntness  when  he  has  not  seen  it  exe- 
cuted or  heard  it  acknowledged.    We  have,  during  the  present 
term,  decided  the  principle  on  which  this  point  turns,  JSaig  v. 
Newton,  and  refused  to  hear  argument  on  it  in  another:  Sharp 
V.  Bingley.    We  decided  in  these  cases  that  the  testimony  of  a 
witness  who  swore  positively  from  written  memoranda,  though 
they  did  not  recall  to  his  memory  a  recollection  of  the  facts, 
was  admissible;  and  we  were  further  of  opinion  that  such  tes- 
timony was  better  evidence  than  an  adventurous  and  unaided 
recollection.    As  to  the  other  difficulty  of  the  witness,  it  re- 
moves itself.     It  only  proves  that  he  did  not  subscribe  the  in- 
strument at  the  time  it  was  dated;   for  it  is  physically  impos- 
sible that  in  1802,  the  testator,  or  anybody  else,  could  have 
counterfeited   or   imitated  a  hand   which  had   no    existence 
until  some  time  in  1806.    But  were  it  not  for  these  two  circum- 
stances, which  ought  to  have  no  weight,  this  witness  would 
believe  his  name  to  the  will  to  be  in  his  handwriting,  for  he 
says:  ''  If  it  had  been  cut  out  of  the  will,  so  as  to  separate  it 
from  these  circumstances,  he  would  have  thought  it  was  his 
handvniting.''    I  then  think  the  testimony  of  this  witness  him- 
self would  have  authorized  the  verdict  of  the  jury,  as  it  regards 
him.     But  the  testimony  of  the  witnesses  already  mentioned 
proves  satisfactorily  his  handwriting;   I  therefore  think  as  it 
regards  Jacob  and  Lewis  Breaker  the  verdict  ought  to  stand. 
But  I  have  come  to  a  different  conclusion  as  to  Piatt.    He  ad- 
mits that  his  name  is  in  a  handwriting  like  his,  but  this  is  in  it- 
self no  admission  that  it  is  identical,  and  he  couples  it  with  a 
positive  and  emphatic  declaration  that  it  is  not  his  handwriting. 
There  is  no  other  testimony  in  the  case  which  speak  of  this  fact, 
except  the  probate  of  the  will  by  the  ordinary,  the  declaration 
of  Jacob  Breaker,  as  testified  by  Eeckley,  the  testimony  of  Mr. 
Hume  that  the  ordinary  propounded  to  Jacob  Breaker  the  ques- 
tion whether  the  other  vritnesses  subscribed  the  will,  etc.,  and 
the  impression  of  Eeckley,  that  the  testator  told  him  the  two 
Breakers  and  Piatt  were  the  witnesses  to  his  will.   The  declara- 
tions at  any  other  time,  whether  on  oath  or  otherwise,  of  a  wit- 
ness who  is  sworn  in  a  cause,  cannot  be  evidence  but  to  affect 
his  credibility,  either  to  sustain  or  impeach  it.    Now,  Jacob 
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Breaker  has  said  nothing  at  all  on  the  fact  of  Piatt's  handwrit- 
ing, except  that  he  does  not  know  it,  and  his  credibility  on  thai 
point  is  out  of  the  question,  and  the  testimony  is  releyant.  I 
confess  it  is  very  extraordinary  that  Jacob  Breaker  should  noi 
know  the  handwriting  of  one  so  nearly  connected  with  him  ia 
the  charities  of  life,  as  his  sister's  husband,  who  had  stood  in 
that  relation  to  him  for  a  number  of  years,  with  whom  he  had 
transacted  business,  and  from  whom  he  had  taken  receipts; 
who  liyed  in  the  same  neighborhood  as  himself  for  some  years, 
and  sometimes  in  his  house;  with  whom  he  was  in  habits  of 
brotherly  intercourse  while  they  were  together,  and  probably  in 
habits  of  correspondence  when  they  were  separated.  I  say  it 
is  to  me  extraordinary,  and  almost  incredible,  that  he  should  not 
have  known  Piatt's  handwriting;  but  he  swears  he  does  not. 
There  is  then  no  proof  of  Piatt's  signature  but  his  own  recog- 
nition of  its  resemblance  to  his  handwriting,  of  which  I  have 
already  spoken,  and  the  declarations  of  the  testator,  according 
to  the  impressions  of  Major  Keckley,  that  Piatt  was  one  of  the 
witnesses  to  his  will. 

This  last  circumstance  is  in  the  nature  of  circumstantial  evi- 
dence to  prove  the  fact,  but  it  is  so  vaguely  recollected  that  it 
must  be  considered  as  a  very  slight  proof,  and  if  one  ground  of 
objections  to  the  will  can  be  conceived  to  be  at  all  credible,  viz., 
that  the  testator  had  counterfeited  the  signatures  of  the  per- 
sons who  appear  on  the  will  as  witnesses,  it  would  be  no  proof 
at  all.  I  do  not  consider  it,  however,  in  that  light,  but  I  think 
it  not  enough  to  have  authorized  the  verdict  of  the  jury.  We 
have  no  reason  to  believe  that  better  testimony  could  have  been 
jDroduced.  We  are  obliged  to  suppose,  until  the  contrary  shall 
be  made  to  appear,  that  evidence  of  this  witness'  handwriting, 
if  it  be  his,  was  attainable.  This  testimony  is  never  dispensed 
with  in  analogous  cases  when  it  is  attainable:  Phillips,  362, 
363,  364;  Roberts  on  Wills,  188;  Bishop  v.  Burton,  2  Comyns, 
614,  and  cases  cited  supra. 

And  when  we  consider  that  the  object  of  the  statute  was  not 
to  require  that  degree  of  evidence  which  may  satisfy  the  mind 
in  a  particular  case,  but  that  degree  of  evidence  which  would 
have  a  general  operation  in  the  prevention  of  frauds,  there  is 
reason  for  as  close  an  adherence  to  its  provisions  as  shall  be 
conveniently  practicable.  I  incline  to  think,  therefore,  until  it 
be  shown  to  be  unattainable,  proof  of  the  handwriting  of  Piatt 
ought  to  be  required.  But  whether  this  shall  be  deemed  indis- 
pensable or  not,  I  think  it  is  at  least  fit  that  the  proof  should 
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be  sent  to  another  joiy,  that  it  may  be  distinctly  submitted  to 
them  to  consider  whether  the  eTidence  on  this  point  proves  the 
due  execution  of  the  will  under  the  statute,  separated  in  their 
minds  from  the  question,  on  which  there  can  be  no  doubt, 
whether  this  instrument  was  bona  fide  executed  by  the  testator 
as  his  will. 

On  the  second  point  it  is  clear,  and  has  been  repeatedly  de- 
cided, and  is  now  settled,  that  the  objection  comes  too  late 
after  the  verdict.  No  opinion  is  given  on  the  validity  of  the 
objection,  if  it  had  been  made  in  time. 

On  the  first  ground  I  am  of  opinion  a  new  trial  ought  to  be 
granted,  and  this  is  the  unanimous  opinion  of  the  court. 


pROoy  07  Wills.— On  this  subject  see  J<xekaon  ▼.  Van  Dusen,  4  Am.  Dm. 
830;  Jaekson  v.  Le  Cfrange,  10  Id.  237;  BurweU  ▼.  Cwhin^  Id.  4M»  and  note; 
■ee,  «lio»  lAmdtay  v.  McCarmaek,  atUe^  387,  and  note. 


Sharpe  V.  Bingley. 

[1  Hnx,  3T3.] 

PROoy  07  Protest. — ^The  clerk  of  a  deceased  notaxy  prodaoed  the  notarial 
record,  and  was  permitted  to  testify  that  from  the  proceedings  in  the 
book  and  the  habits  of  the  officer  in  settine  down  the  initials  of  the 
clerks,  he  (the  clerk)  must  have  served  the  notice  of  non-payment. 

RKiiKAaK  OF  Iira>0RSER. — Receiving  partial  payments  from  the  maker,  grant- 
ing him  extensions  of  time,  and  promising  him  not  to  caU  on  the  indorser 
will  release  the  latter. 

AnsuMPsrr  against  the  indorser  of  a  note.  The  defense  was 
laches  in  giving  notice  of  non-payment,  and  afterwards  in  giv- 
ing time  to  the  maker  and  accepting  partial  payments  from  him 
upon  a  promise  not  to  look  to  the  indorser  until  the  maker  be- 
came insolvent. 

It  appeared  that  the  notary  who  protested  the  note  was  dead; 
but  his  clerk  produced  the  book  in  which  the  notary's  proceed- 
ings were  recorded,  and  swore  from  those  proceedings  and  from 
the  habit  of  the  office  in  affixing  the  initials  of  the  name  of  the 
clerk  who  served  the  notice,  that  he  was  certain  that  he,  the 
witness,  served  the  notice  of  non-payment  in  this  case,  though 
ho  had  no  present  recollection  of  the  fact,  and  after  looking  at 
the  book  attentively  Le  said  he  would  undertake  to  swear  that 
he  served  the  notice. 

It  further  appeared  from  the  testimony  of  the  maker,  who  had 
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taken  the  benefit  of  the  insolvent  act,  and  been  released  by  the 
defendant,  that  he  had  made  sondiy  payments  to  the  plaintiff 
after  the  note  f^l  due,  and  that  the  plaintiff  gave  him  further 
time  to  make  other  payments,  and  promised  not  to  look  to  the 
indorser,  and  that  he  did  not  call  upon  the  indorser  until  the 
maker  became  insolvent. 

The  judge  instructed  the  juiy  that  the  proof  of  notice  was 
sufficient,  and  that  the  indorser's  liability  being  thus  fixed,  time 
afterwards  given  to  the  maker,  or  partial  payments  aooepted 
from  him,  would  not  discharge  the  indorser.  Verdict  for  the 
pMntifffor  the  balance  due.  Motion  for  a  new  tiial:  1.  Be- 
cause the  proof  of  notice  was  insufficient;  2.  Because  the  judge 
instructed  the  jury  as  to  the  effect  of  the  extension  of  time  and 
the  receiving  c^  the  partial  payments. 

K,  L.  Simona,  for  the  motion. 

Winsianleyf  contra. 

By  Court,  Bat,  J.  1.  Upon  this  ground,  I  am  of  opinion 
that  the  same  principles  that  were  laid  down  in  Hoodie  and  Mor^ 
rail's  case  will  apply  in  the  present  one;  and  that  the  presiding 
judge  very  properly  decided  that  the  notice  proved  by  the  clerk 
of  the  notary  (who  had  lately  departed  this  life),  was  good  and 
legal  notice. 

2.  Upon  the  second  ground,  I  am  obliged  to  differ  from 
him  in  opinion,  and  am  inclined  to  think  he  has  laid  the  law 
too  rigidly  against  indorsers,  in  the  present  instance.  The  same 
grounds  were  taken  exactly  in  the  case  of  Moodie  and  MorraU 
which  have  been  taken  here,  and  the  opinion  of  the  majority  of 
the  court  in  that  case  was  that  giving  day  for  payment  and 
taking  a  new  security  exonerated  the  indorser;  and  in  the  pres- 
ent case,  giving  a  new  credit  for  nearly  four  years,  till  the 
drawer  became  insolvent,  and  receiving  two  partial  payments 
from  the  drawer,  with  a  promise  not  to  look  to  the  indorser, 
completely  exonerated  the  defendant.  Nay,  I  am  induced  to 
believe  that  this  is  still  a  stronger  case  than  the  other  in  favor 
of  the  indorser;  for  here  there  was  an  express  engagement  on 
the  part  of  the  holder,  in  consideration  of  the  partial  payments, 
not  to  look  to  the  indorser;  and  I  would  beg  leave  to  aak,  is 
there  any  good  reason  to  say  that  a  man  shall  not  be  bound  by 
his  contract  in  a  case  of  this  kind,  as  well  as  in  eveiy  other  case 
of  contract?  I  confess  I  can  see  none.  There  is  still  a  further 
i^nround  in  this  case  which  did  not  appear  in  the  case  of  Moodie 
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and  MarraUy  and  that  is,  that  the  holder,  in  this  oaae,  Nceived 
two  partial  paymenta  at  more  than  the  distance  of  twelvemonths 
from  each  other,  which  was  taking  upon  himself  to  give  the 
whole  credit  to  the  drawer  of  the  note.  In  2  Btr.  746,  it  is  laid 
down,  that  if  a  part  of  the  note  is  receiTcd  of  the  drawer,  it  is 
giving  the  whole  credit  to  the  drawer,  and  absolutely  discharges 
the  indorser,  so  that  he  cannot  be  resorted  to  for  the  rest.  Tks 
same  doctrine  is  laid  down  in  1  Mill,  46;  that  is,  if  theindoorser 
receives  part  of  the  money  upon  a  note  of  the  drawer,  he  takes 
upon  himself  to  give  credit  for  the  whole  to  the  drawer,  and  it 
discharges  the  indorser  absolutely.  This  last  ground,  however, 
appears  to  be  doubtful;  for  although  the  authorities  therein 
f erred  to  are  express  and  positive,  yet  later  authorities  layd< 
the  law  otherwise,  and  that  receipt  of  part  from  the  drawer  will 
not  exonerate  the  indorser,  when  no  further  day  is  given  for 
payment.  For  all  these  reasons,  I  am  of  opinion  that  the  vev> 
diet  should  be  set  aside,  and  a  new  trial  granted. 

NoTT,  CoLOOCK,  and  Chbvzs,  JJ.,  concurred  in  the  opinion 
that  a  new  trial  should  be  granted,  because  there  was  evidence 
which  should  have  gone  to  the  jury  of  a  new  credit  to  the 
maker. 

Johnson,  J.  I  am  opposed  to  the  motion  on  the  ground 
that  there  was  not  any  evidence  of  a  legal  indulgence  to  the 
maker. 


As  TO  Bjelkasb  07  THE  iNnoBSSB,  by  extending  the  time  or  giving  new 
credit,  to  the  drawer,  aee  Scarborough  v.  Harria^  1  Am.  Dec  600.  TimegiTe« 
to  an  aooommodation  indoraer  does  not  release  the  drawer,  aee  Bank  ofMoni^ 
gomery  v.  Walker,  11  Id.  709,  and  note. 


State  Bank  v.  Johnson. 

[1  MUX,  iOi.] 

Evii>mms — ^Ehtbixs  in  Books. — ^In  an  action  againat  the  feorety  of  the  tal- 
ler of  a  bank,  the  entries  made  by  the  latter  in  a  book  kept  by  him  in 
the  bank,  are  evidence  againat  the  aurety. 

AnmssiOKS  bt  Aokht,  after  he  has  oeaaed  to  act  as  such,  are  not  eTidenaa 
againat  his  principal. 

BvnnNCK  AOAursT  Sukett. — Admiaaions  of  the  teller  of  a  bank,  made  after 
he  had  oeaaed  to  act  aa  anch,  are  not  evidence  against  his  surety. 

Dbbt  on  a  bond  signed  by  the  defendant,  as  surety  for  one 
Webb,  as  teller  in  the  State  Bank. 
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It  appeared  from  a  book,  in  Webb's  handwiitixig,  in  which 
he  stated  daily  bis  account  with  the  bank,  and  which  was  kept 
in  the  regular  course  of  business,  that  on  June  19, 1810,  he  had 
in  his  hands,  as  teller,  of  bank  bills,  gold  and  silTer,  etc.,  belong- 
ing to  the  bank,  the  sum  of  twenty-five  thousand  seven  hun- 
dred and  one  dollars  and  six  cents;  that  on  the  next  day,  hia 
cash  was  counted  and  found  deficient;  that  he  was  immediately 
suspended  and  soon  afterwards  dismiBsed;  credit  being  Yolnn- 
tarily  given  for  such  sums  as  he  was  entitled  to  have  credited  at 
the  time  of  dismissal,  which  reduced  the  balance  on  this  ac- 
count to  one  thousand  seven  hundred  and  thirty-six  dollars 
and  twenty-two  cents.  The  plaintiffs  further  proved,  that  dur- 
ing the  year  1810,  the  said  Webb  received  sundry  sums  for  the 
bank,  amounting  in  the  aggregate  to  six  hundred  and  forty- 
three  dollars,  which  he  had  omitted  to  enter,  and  also  that  he 
had  overpaid  the  sum  of  one  hundred  dollars  on  a  certain  check. 
They,  therefore,  claimed  a  verdict  for  two  thousand  four  hun- 
dred and  seventy-nine  dollars  and  twenty-two  cents.  There 
was  some  evidence  tending  to  show  that  Webb  was  deficient 
in  his  money  account,  as  teller,  before  the  defendant  became  his 
surety,  although  no  deficiency  had  been  discovered  by  the  direc- 
tors when  his  cash  was  counted  at  certain  stated  times  each  year. 

In  the  course  of  the  trial,  the  plaintifib  offered  a  certain  writ- 
ten acknowledgment  made  by  Webb,  after  his  dismissal,  to 
prove  that  his  deficiency  was  one  thousand  seven  hundred  and 
thirty-six  dollars  and  twenty-two  cents,  but  the  evidence  was 
rejected.  The  defendant  offered  an  affidavit,  made  by  Webb, 
to  the  effect,  that  his  deficiency,  or  part  of  it,  occurred  before 
the  defendant  became  his  surety,  but  this  was  also  rejected. 

The  defendant  claimed  that  the  plaintiffiEi  having  admitted 
that  the  bank  was  not  entitled  to  judgment  for  the  full  sum  of 
twenty-five  thousand  seven  hundred  and  one  dollars  and  six 
«ents,  could  recover  only  for  such  items  of  the  balance  as  were 
specifically  proved.  The  presiding  judge  was  of  the  same 
opinion,  and  so  instructed  the  jury.  Verdict  for  the  plaintiffii 
for  six  hundred  and  forty-three  dollars,  with  interest.  Motion 
for  a  new  trial  by  the  plaintiffs,  on  the  ground:  1.  That  having 
proved  twenty-five  thousand  seven  hundred  and  one  dollars  and 
six  cents  in  the  hands  of  Webb,  on  June  19, 1810,  they  were 
entitled  to  a  verdict  for  any  sum  within  that  amount  not  ex- 
ceeding the  penalty  of  the  bond,  without  further  proof;  and, 
12.  That  Webb's  acknowledgment,  after  he  oeaeed  to  be  teller, 
should  have  been  received  in  evidence. 
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Prioleau,  for  the  motion. 
Eichardson,  carUra, 

By  Court,  Ghzyes,  J.  The  book  of  the  teller,  kept  in  his  own 
handwriting,  was  the  very  best  evidence  which  could  possibly 
have  been  adduced,  to  charge  hiin,  as  well  as  the  defendant, 
who,  as  his  surety,  had  engaged  to  be  accountable  for  his  acts. 
It  is,  at  least,  equivalent  to  a  receipt  of  thf*  same  date,  acknowl- 
edging that  he  had  received  so  much  money,  which  he  was  to 
apply  in  the  course  of  his  duty,  and  to  account  for.  It  is  in- 
deed much  better  evidence  than  a  receipt,  because  it  is  more 
certainly  accurate.  It  is  made  up  and  examined  daily.  It  has 
a  reference  to  the  preceding  day's  account,  and  to  the  leading 
transactions  of  the  day,  and  the  face  of  it  would  show  the  error 
if  any  existed.  It  is  then  nofc  only  an  acknowledgment  of  the 
receipt  of  so  much  money  by  Webb,  but  a  proof  beyond  that 
acknowledgment  that  he  had  so  much  money.  If  he  had  not, 
it  could  only  happen  by  deceptious  arts  on  his  part  since  the 
last  quarterly  day  of  counting,  on  which  day  he  must  have  ex- 
hibited to  the  committee  of  directors  the  sum  which  this  book 
on  that  day  exhibits,  in  the  species  of  bills  and  money  which  it 
states.  It  is  in  my  mind  impossible  to  imagine  proof  more  sat- 
isfactory. It  was  urged  in  argument,  that  the  deficiency  might 
have  happened  before  the  defendant  became  the  surety  of  Webb; 
but  this  was  fully  answered  by  saying  that,  as  just  mentioned, 
he  must,  not  more  than  three  months  before  that  time,  when  the 
committee- of  directors  counted  his  cash,  have  exhibited  to  them 
all  the  money  which  the  state  of  his  accounts  called  for,  and 
beyond  this  they  could  not,  and  were  not  bound  to,  carry  their 
vigilance.  If  his  receipt  for  so  much  money  delivered  by  the 
cashier  on  that  had  been  produced,  the  bank  would  certainly 
have  been  entitled  to  a  verdict  for  any  sum  within  that  amount 
(not  exceeding  the  penalty  of  the  bond),  unless  the  defendant 
discharged  himself.  Because  they  did  not  claim  the  whole,  it 
certainly  would  not  have  followed  that  they  were  entitled  to  no 
part  of  it,  unless  they  proved  over  again,  to  the  extent  of  the 
sum  which  they  claimed,  what  they  had  proved  before. 

I  think,  if  the  nature  of  the  subject  be  considered,  it  will 
clearly  appear  further  proof  could  not  possibly  have  been  pro- 
duced. The  subject-matter  was  an  account,  consisting  of  debits 
and  credits.  The  plaintiff  was  bound  to  prove  the  debits  and 
the  defendants  the  credits,  except  so  far  as  they  were  admitted. 
Now  in  this  case  the  debits  consisted  of  the  very  items  which 
were  proved  by  the  teller's  book,  and  no  change  of  oiroum* 
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stances  in  wluoh  they  can  be  placed  can  make  them  any  oiher. 
The  specific  items  were  all  proTed;  they  consisted  of  the  bills 
of  this  bank,  and  of  the  other  bank,  and  of  gold  and  silTer 
coin,  in  the  several  sums,  and  to  the  gross  amount  stated  in  the 
book,  which  were  in  Webb's  hands  on  the  commencement  of 
that  day.  How  then  is  it  possible,  in  the  natnre  of  things,  to 
give  evidence  of  any  other  items  imperishable  and  unchangeable; 
truth  forbids  it. 

If  any  proof  of  the  particular  credits  were  necessary,  it  could 
only  be  when  denied  by  the  plaintiff,  and  then  it  would  be  in- 
cumbent on  the  defendant.  But  of  what  these  credits  con- 
sisted, there  is  no  manner  of  doubt.  The  teller  did  not  make 
up  his  accounts  on  the  day  of  his  dismissal,  and  the  credits,  no 
doubt,  consisted  of  one  or  both  of  the  following  particulars, 
viz.,  a  balance  of  moneys  paid  him  in  the  transactions  of  the  day 
beyond  the  receipts  of  the  day,  and  of  the  money  in  his  till 
when  he  was  suspended. 

The  acknowledgment  of  the  defendant,  after  his  dismissal 
was,  in  my  opinion,  very  properly  rejected.  The  defendant 
agreed  to  be  bound  by  the  acts  of  Webb  in  the  discharge  of  his 
duties  as  teller,  and,  therefore,  his  acts  while  teller  were  evi- 
dence to  bind  him,  but  this  acknowledgment  was  not  in  his 
character  as  teller,  and  therefore  did  not  bind  him.  No  anal- 
ogy can  be  stronger  than  that  between  an  agent  and  his  princi- 
pal, and  the  parties  in  this  case.  The  agent  has  authority  to 
bind  the  principal,  while  acting  as  agent,  by  his  acts,  but  never 
by  his  declarations,  except  as  they  form  a  part  of  the  res  gestcB. 
This  they  cannot  be,  after  the  agent  has  ceased  to  act  under  the 
authority  of  the  principal.  This  doctrine  has  been  very  fully 
and  clearly  settled :  Phillips  on  Ev.  74, 75, 76;  4  Taunt.  511, 519, 
663.  On  the  point  of  admissibility  of  this  acknowledgment, 
there  is  a  diversity  of  opinion  among  the  members  of  the  bench. 
My  brothers,  Nott  and  Colcock,  concur  with  me.  My  brothers. 
Bay  and  Johnson,  are  of  a  different  opinion. 

On  the  first  ground,  then,  I  am  of  opinion  a  new  tiial  ought 
to  be  granted. 

Bat,  Nott,  and  Johnson,  JJ.,  concurred. 
GouxMK,  J.,  dissented. 


AoinBiiroars  bt  Agxeit.^Ab  to  the  eflEbct  cf  ■HmiMJcwMi  by  an  i^—t  m 
■gainst  his  principal,  see  Maiker  v.  Phdpi,  1  Am.  Deo.  65. 

Admissions  bt  Pbhtgipal  AOAUxm  Sitritt. — Upon  this  rabjactk  see  JZi» 
pubUca  v.  Davis,  2  Am.  Dec  3S6. 
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Course  v.  Fringe. 

[1  IDu.,  416.] 

AcnoN  BrrwuM  Pabtnbbs.— Unless  there  is  a  settlemant  and  an  express 
promise  to  pay,  one  partner  cannot  maintain  an  action  at  law  agsinst  the 
other. 

Absuufot.    Verdict  for  the  plaintiff.    Motion  for  a  new  trial. 
The  case  is  stated  in  the  opinion. 

Frioieau,  for  the  motion. 
Chrimke  and  Eicfiardson,  conira. 

By  Court,  Nott,  J.  This  was  an  action  of  assnmpait  for  the 
price  of  certain  articles  furnished,  and  money  adyanced  to  the 
plaintiff,  in  aid  of  the  ferry  establishment,  and  the  hire  of  the 
negroes  which  were  the  subject  of  the  suit  last  disposed  of,  and 
the  decision  in  that  case  would  be  conclusiye  in  this,  were  it 
not  for  one  distioguishing  feature  attempted  to  be  shown  in 
this  case,  to  give  jurisdiction  to  the  court.  It  is  contended  that 
a  settlement  took  place  between  the  parties,  that  a  balance  was 
struck,  which  was  acknowledged  by  the  defendant,  and  a  prom- 
ise made  by  him  to  pay  it.  But  the  testimony  did  not  establish 
that  fact.  The  witness  said  that  the  defendant  put  down,  in 
writing,  what  he  acknowledged  to  be  due,  but  he  objected  to 
the  mode  of  making  the  calculation.  He  refused  to  give  his 
bond  for  it,  and  never  did  promise  to  pay.  In  order  to  give 
one  partner  an  action  against  another  at  law,  there  must  be  an 
express  promise  to  pay:  Chitty  on  Pleadings,  125;  2  Cai.  297; 
2  T.  B.  483.  The  mere  acknowledgment  of  a  copartnership 
debt  is  not  sufficient,  there  might  be  counterclaims,  that  would 
much  diminish  or  sweep  it  all  away.  The  plaintiff  himself 
could  not  have  considered  the  settlement  conclusive.  For  by 
that  settlement,  the  negroes  for  which  he  has  since  brought  an 
action,  and  recovered  a  verdict,  were  to  have  become  the  prop- 
erty of  the  defendant.  That  action,  therefore,  repels  the  idea 
of  any  contract  on  which  this  could  be  predicated.  There  are 
other  strong  reasons  for  granting  a  new  trial  in  this  case,  but 
it  is  nnneoessaxy  to  go  into  them.  For,  having  determined  that 
there  was  no  promise  to  pay  a  specific  sum,  the  same  legal  ob- 
jections arises  in  this  that  arose  in  the  last  case,  and  it  must 
have  the  same  fate.     A  new  trial  must  be  granted. 


AonoNS  BETWSKN  Pabtkxbs. — It  is  a  general  role,  loonded  on  most  snh- 
stantisl  gronnds,  that  one  partner  csnnot  sue  another  at  law  lor  any  matter 
growiag  oat  of  the  partnecship,  except  in  an  action  of  aoooont  for  a  final 
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settlement.  The  reason  ia,  briefly,  that  until  all  the  affidrs  of  the  partner^ 
ship  are  adjusted,  there  can  be  no  adjudication  of  the  complete  rig^t  of  the 
parties  as  to  any  single  transaction  connected  therewith.  Tne  court  cannot 
do  full  justice  between  the  litigants  until  an  account  is  taken:  Panons  on 
Part,  ^8  et  seq.  Equity  alone  can  furnish  a  complete  and  adequate  rem- 
edy: Id.  269. 

BiRTiKCT  Deicands. — ^There  is  nothing  in  the  rule  to  prevent  one  partner 
fruiu  suing  another  upon  a  demand  distinct  from  the  partnership,  for  as  to 
such  demands  they  are  not  partners:  Parsons  on  Part.,  270L  One  partner 
may  sue  another  at  law  if  the  cause  of  action  was  neyer  connected  with  the 
concern,  or  has  been  completely  separated  by  explicit  acts,  or  if  the  partner- 
ship is  confined  to  a  single  transaction:  Lawrence  v.  Clark,  9  Dana^  257.  If 
the  demand,  even  though  it  relates  in  some  measure  to  partnership  matteis, 
is  yet  so  specific  and  distinct  that  the  right  to  recover  cannot  in  any  event  be 
affected  by  the  state  of  the  partnership  accounts,  it  is  suable  at  law.  Thus 
an  action  bi  damages  will  lie  when  it  does  not  involve  any  inquiry  into  the 
affairs  of  the  firm:  WilU  v.  Simnumds,  15  N.  Y.  Sup.  Ct.  (8  Hun)  ISa  So 
an  action  lies  for  an  agreed  price  of  certain  partnership  stock:  Edena  v.  WUl- 
tarns,  36  111.  252.  So  upon  an  express  promise  to  furnish  a  given  amount  of 
capital  or  to  pay  for  particular  articles:  CoUamer  v.  Faater,  26  Vt.  757; 
Wills  V.  Simmonds,  51  How.  Pr.  48.  And  on  an  express  promise  to  pay  half 
of  a  specific  sum  required  for  a  certain  joint  adventure:  Morgan  v.  Nimes, 
54  Miss.  908.  So,  on  a  promissory  note  executed  by  one  or  more  of  the  part- 
ners to  a  copartner:  Bonna/ee  v.  Fenner,  14  Miss.  (6  S.  ft  M.)  212;  Wright  v. 
Jacobs,  61  Mo.  19;  although  the  note  is  given  in  payment  for  partnership 
stock:  ScoU  v.  Campbell,  30  Ala.  729;  or  is  given  for  the  use  of  the  firm:  An- 
derson v.  Robertson,  32  Miss.  241.  And  one  item  may  be  separated  from  the 
rest  of  the  partnership  transactions  and  adjusted  independently  so  as  to  sup- 
port an  action:  Byrd  v.  Fox,  8  Mo.  574;  Gibaon  v.  Moore,  6  N.  H.  547; 
Holyoke  v.  Mayo,  60  Me.  385;  NeU  v.  Oremleaf,  26  Ohio  St.  567.  So  an  ac- 
tion will  lie  on  a  note  given  on  a  partial  settlement:  Sturges  v.  Swift,  32  Miss. 
239.    For  other  instances:  See  Parsons  on  Part.,  270  et  eeq,  and  cases  cited. 

Actions  on  Final  Settlement. — "There  are  no  cases  in  which  an  action 
at  law  by  partner  against  partner  is  maintained,  so  numerous  or  diversified 
AS  those  which  are  founded  upon  the  striking  of  a  balance.  There  is  much 
conflict  and  uncertainty  among  them,  most  of  which,  we  think,  might  have 
been  avoided  by  a  distinct  recollection  of  the  reasons  and  principles  obviously 
applicable'  to  such  cases.  The  general  rule  is,  that  a  partner  may  sue  at  law 
a  partner  on  a  promise  to  pay  a  balance  which  has  been  struck  and  agreed 
upon:*'  Parsons  on  Part.  278»  and  cases  cited.  The  principal  controvert  is 
upon  the  point  whether,  in  case  of  a  settlement  and  final  balance,  an  exjsess 
promise  to  pay  such  balance  is  necessary  to  maintain  the  action.  An  exjsess 
promise  to  pay  is  held  necessary  in  Moravia  v.  Levy,  2  T.  B.  4S3,  and  Fro- 
mont  V.  Coupland,  2  Bing.  170,  and  there  are  decisions  to  the  same  effect  in 
several  of  the  American  states.  This  is  the  doctrine  in  South  Cazolina*  as 
established  in  the  principal  case.  So  in  New  York:  Murray  v.  Bageri,  7 
Am.  Dec  466;  HalsteU  v.  Schmelzel,  17  Johns.  80;  Westerlo  v.  Evertmm,  1 
Wend.  532;  Clark  v.  DibbU,  16  Id.  601;  in  Illinois,  Davenport  v.  Gear,  2 
Scam.  495;  Chadsey  v.  Harrison,  11  HI.  151;  Bums  v.  Nottmgham,  60  Id. 
561.  It  seems  to  have  been  so  held,  also,  in  New  Jersey:  OuUck  v.  Onlkk, 
14  N.  J.  L.  (2  Qreen)  578;  Arkansas,  Bailey  v.  Starke,  6  Ark.  191;  and  Kew 
Hampshire,  Nims  v.  Bigelow,  44  N.  H.  376;  and  in  one  oase  in  Pennqrlwu^ 
^aiaim  V.  Preston,  4  Watts  &  S.  14.     The  wei^t  of  aathority  in  that  state 
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however,  is  in  favor  of  the  more  reasonable  doctrine  that  where  there  has 
been  a  settlement,  and  an  ascertained  balance  an  implied  promise  to  pay  it  is 
sufficient,  particularly  where  there  is  a  partnership  only  as  to  a  single  adven- 
ture: Ozecu  V.  Johnaon,  1  Binn.  191;  Walker  v.  Lonjf  2  P.  A.  Browne,  125, 
Van  Amringe  v.  EUmaker,  4  Pa.  St.  281;   IVngJU  v.  Cutnptttj,  41  Id.  102. 

General  Doctbinb,  Ezfbess  PRoinsB  Unnecessary. — The  doctrine  sup- 
ported by  the  weight  of  authority,  as  well  as  by  the  better  reason  is  that  no 
express  promise  is  necessary  where  there  has  been  a  settlement  and  a  balance 
struck.  Says  Maule  K,  in  Wray  v.  MUe«tone,  5  Mees.  &  W.  21:  '*  I  know  of 
no  rule  of  law  which  requires,  in  this  or  in  any  other  case,  an  express  promise. 
The  law  requires  a  promise,  which  may  bo  collected,  Bometimcs  from  an  ex- 
pression in  words,  sometimes  from  other  matters.  Sometimes  on  account  is 
so  stated  as,  in  itself,  to  import  no  promise,  then  a  subsequent  promise  in 
words  supplies  the  legal  promise  stated  in  the  declaration.  Here  it  is  clear 
that  the  statement  of  the  account  itself  imported  a  promise  to  pay  the  items 
included  in  it. "  The  statement  of  account  in  that  case  was:  *  *  Fifteen  pounds 
due  from  me  to  Mr.  Wray,"  signed  by  the  defendant.  Among  the  decisions 
holding  that,  in  such  cases  a  promise  may  be  implied  from  a  iinal  settlement, 
and  a  balance  struck,  and  that  an  action  will  lie  thereon  are  the  following: 
Rachstraw  v.  /fitter,  Holt,  K.  P.  368;  Btach  v.  HotcHkiM,  2  Conn.  425; 
Lamalere  v.  Ca2e,  1  Wash.  C.  C.  435;  McCoU  v.  Oliver,  1  Stew.  510;  Calvert 
v.  MarUno,  6  Ala.  337;  Pope  v.  Bandolph,  13  Id.  14;  Spear  v.  Newell,  13  Vt. 
288;  Dana  v.  BarreU,  3  J.  J.  Marsh,  8;  Wycof  v.  Pumell,  10  Iowa,  332; 
Hunt  V.  Morris,  44  Miss.  314;  and  see  Holyokn  v.  Mayo,  50  Me.  385.  In 
Georgia  an  action  at  law  will  lie  between  partners  without  any  express 
promise,  and  even  without  any  balance  struck,  if  the  plaintiff  can  show  the 
affairs  of  the  conoem  so  far  settled  that  the  jury  can  ascertain  the  amount 
due  him:  PooIy,  Perdue,  44  Ga.  454.  Indeed  the  disability  of  partners  to 
sue  each  other  at  law  seems  to  be  almost  entirely  removed  by  statute  in  that 
state:  Qoodmm  v.  Cooley,  19  Ga.  599;  Wadley  v.  Jom9^  55  Id.  329. 

Thb  M'AQaAiiMimB'iM'M  DooTRiNB  OR  this  Subject,  as  established  by  a  long 
course  of  deoisionB,  is  exceptionally  UberaL  It  is  thus  stated  by  Morton  J., 
in  WUUaiM  v.  Henahaw,  11  Pick.  79,  after  commenting  on  the  principal 
case,  and  some  others  holding  the  same  view:  "  In  this  state  the  doctrine  is 
carried  still  farther,  and  neither  the  settlement  of  the  accounts  by  the  part- 
ners, nor  an  express  promise  to  pay,  is  necessary.  It  has  been  held  too 
often  now  to  be  questioned,  that  assumpsit  will  lie  to  recover  a  fmal  balance 
of  a  partnership  account,  and  that  this  extends  to  all  cases  in  which  the 
rendition  of  the  judgment  will  be  an  entire  termination  of  the  partnership 
transactions,  so  that  no  further  cause  of  action  can  grow  out  of  them :  Brig- 
ham  V.  EveUth,  9  Mass.  538;  Jonts  v.  Harraden,  Id.  540;  Bond  v.  Hays, 
12  Id.  34;  Wilby  v.  Pfunney,  15  Id.  116;  Fanning  v.  Chadvnck,  3  Pick. 
420;  Brinley  v.  Kupfer,  6  Id.  179.  This  rule  is  not  only  founded  on  author- 
ity, but  is  reasonable  in  principle  and  convenient  in  practice.**  See  to  the 
same  effect,  SyitB  v.  Work,  6  Gray,  433;  W\Mler  v.  Wheder,  111  Mass.  247; 
Dtdttftson  V.  Granger,  18  Pick.  315.  But  one  partner  cannot,  after  the  action 
is  commenced,  assume  the  outstanding  liabilities  and  allow  all  outstanding 
claims  due  the  firm  to  be  valid  and  collectible,  for  the  purpose  of  avoiding 
the  necessity  of  a  final  settlement:   WiUiama  v.  HensJtaw,  12  Pick.  378. 

For  other  cases  where  actions  at  law  between  partners  have  been  sustained, 
see  MeSherry  v.  Brooka,  46  Md.  103;  WeUs  v.  Carpenter,  65  HL  447;  Rock- 
wtt  V.  Wilder,  4  Met.  556.  See  also  Kennedy  v.  McFadden,  5  Am.  Dea  434; 
DwneoH  v.  Ly<m,  8  Id.  513. 
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Wade  v.  Colvebt. 

r2  KiLi^  37.1 
Imtoxigation  win  avoid  a  contract;  if  it  ia  so  extreme  that  tiie  party  waafjtA 


to  be  charged  was  incapable  of  clearly  perceiving  or 
Fraxtdulent  Transfeb. — A  transfer  of  all  his  property  witboat  ooondoiA- 
tion,  made  by  one  who  is  much  in  debt,  is  fraodulentb 

Tboyeb  by  the  assigiiees  in  bankruptcy  of  Tatt  against  Ck>I- 
vert.  The  action  was  to  recoTer  the  value  of  certain  cattle  and 
hogs  which  the  defendant  claimed  Tutt  had  sold  to  him  by  a 
bill  of  sale  dated  March  20, 1812.  The  articles  had  been  de- 
manded of  Colvert  by  the  then  sheriff,  in  May,  1812,  under  an 
authority  from  Tutt,  but  he  refused  to  deliver  them.  At  the 
time  of  this  demand  the  articles  were  all  the  property  in  the 
state  belonging  to  Tutt  who  was  then  much  in  debt,  and  who 
since  then  had  left  the  state. 

The  bill  of  sale  was  produced  in  evidence.  It  redted  no  con- 
sideration as  originally  drawn,  but  it  had  been  altered,  and  a 
consideration  inserted  in  such  a  manner  as  to  excite  suspicion  ' 
that  it  might  have  been  done  after  its  execution.  Ko  consid- 
eration was  satisfactorily  proved.  The  subscribing  witness  tes- 
tified that  he  did  not  see  Tutt  sign,  but  that  Tutt  had  acknowl- 
edged the  signature  as  his;  that  at  the  time  of  this  acknowledg- 
ment Tutt  was  too  much  intoxicated  to  do  business,  and  that  he 
was  non  compos  meniis,  and  had  been  in  the  same  condition  for 
some  days  before.  The  debt  under  which  the  plaintifEs  claimed 
was  due  by  Tutt  at  the  time  the  bill  of  sale  was  executed. 

Verdict  for  the  defendant,  and  motion  for  a  new  trial  on  the 
grounds:  1.  That  the  bill  of  sale  was  fraudulently  obtained  and 
void,  as  well  between  the  parties  as  against  creditors;  2.  That 
the  property  in  the  plaintiff  and  the  conversion  by  the  defend- 
ant were  clearly  proved,  and  that  the  verdict  was  against  law 
and  evidence. 

By  Court,  Chsvbs,  J.  1.  The  execution  of  this  bill  of  sale  was 
not  such  as  to  make  it  legally  valid  as  between  parties.  Intox- 
ication will  not  be  allowed  to  exonerate  a  man  from  his  contracts, 
though  it  may  be  such  as  to  lead  him  into  imprudent  and  dis- 
advantageous engagements;  his  liability  must  be  the  penalty  of 
his  vice.  Were  it  otherwise,  drunkenness  would  be  the  cloak 
of  fraud;  but  were  it  such  as  not  to  leave  men  the  power  of 
distinctly  perceiving  and  assenting,  they  cannot  be  bound,  be- 
cause the  very  essence  of  a  contract  is  the  assent  of  the  oon« 
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tractor  to  what  he  may  be  presumed  to  understand.  Tutt,  in 
this  case,  from  the  testimony  of  the  subscribing  witness,  ap- 
peared to  be  in  a  state  which  left  him  incapable  of  knowing 
what  he  did,  and  scarcely  in  a  state  of  consciousness.  No  man 
can,  under  such  circumstances,  bind  himself;  he  cannot  assent. 
This  bill  of  sale,  if  these  facts  are  to  be  believed,  nerer  had  ex- 
istence. It  was,  ipso  facio,  void.  The  transaction,  too,  has 
many  of  the  leading  badges  of  fraud  as  against  creditors.  It 
was  of  all  the  debtor's  property  which  his  creditors  could  reach. 
It  appeared  to  be  without  consideration,  and  it  was  made  when 
the  debtor  was  much  indebted.  I  think  the  evidence  on  this 
ground  required  a  verdict  for  the  plaintifib;  but  on  the  ground 
of  the  invalid  execution  of  the  deed  I  am  clear  there  ought  to 
be  a  new  trial. 

2.  The  second  ground  stated  in  the  brief  does  not  present  so 
good  a  case  for  the  plaintifEs,  and  is  almost  sufficient  to  deny 
them  the  benefit  of  a  motion  for  a  new  trial.  The  conversion 
proved  was  previous  to  the  commencement  of  the  plaintiffs' 
title.  A  conversion  is  in  its  nature  a  tort:  2  Esp.  N.  P.  199; 
and  if  the  right  founded  on  it  be  transmissible,  it  can  hardly 
be  contended  that  it  vested  in  the  plaintiffs  by  virtue  of  the  as- 
signment of  the  insolvent  debtor's  estate.  It  will  probably  be 
perilous  for  the  plaintiffs  to  rest  their  action  again  on  the  proof 
of  a  conversion  which  was  given  at  the  trial,  which  is  now  the 
subject  of  review.  I  am,  however,  of  opinion,  a  new  trial 
ought  to  be  granted,  for  the  reasons  before  assigned. 

Gboike,  Nott,  Colooce,  Gantf,  and  Johnson,  JJ.,  concurred. 


Intoxication  Doss  Not  per  sb  render  a  contract  void,  but  voidable 
merely:  Story  on  Contracts,  sec  87;  Broadwater  v.  Dame,  10  Mo.  277; 
JoeiA  V.  Williams,  42  Ind.  365;  Bates  v  Ball,  72  HL  108.  Such,  also,  is  the 
rule  laid  down  in  Matthews  v.  Baxter,  L.  R.  8  Ex.  132,  an  action  for  the 
breach  of  a  contract  in  not  completing  the  purchase  of  houses  and  land 
bought  of  the  plaintiff  at  a  sale  by  auction.  To  the  plea  of  complete  intoxi- 
cation at  the  time  of  making  Xhe  alleged  contract,  the  plaintiff  replied  a 
ratification  after  the  defendant  became  sober.  The  cause  was  submitted  on 
a  joinder  in  demurrer  to  this  replication.  The  barons  delivered  their  opin- 
ions seriatim,  Kelly,  C.  B.:  "lam  of  opinion  that  our  judgment  must  be 
for  the  plaintiff.  It  has  been  argued  that  a  contract  made  by  a  person  who 
was  in  the  position  of  the  defendant  was  absolutely  void.  But  it  is  difficult 
to  understand  this  contention.  For  surely  the  defendant  upon  coming  to 
his  senses,  might  have  said  to  the  plaintiff,  '  true,  I  was  drunk  when  I  made 
this  contract,  but  still  I  mean,  now  that  I  am  sober,  to  hold  you  to  it. '  And 
if  the  defendant  could  say  this,  there  must  be  a  reciprocal  right  in  the  other 
party.  The  contract  cannot  be  voidable  only  as  regards  one  party,  but  void 
as  regards  the  other;  and  if  the  drunken  man,  upon  coming  to  his  senses. 


654  Wade  v.  Coltebt.  [S.  Oarolina, 

ratifies  the  contract,  I  think  he  is  bound  l^  it."  Martin,  B.,  said:  "I  sm 
of  the  same  opinion.  The  judges  in  Oore  v.  Oibton  use  the  word  '  void,'  it 
is  true,  but  I  cannot  think  that  they  meant  absolutely  void.  They  simply 
meant  to  say  that  a  drunken  man's  contract  could  not  be  enforced  against 
his  will.  But  it  by  no  means  follows  that  it  is  incapable  of  ratification.  The 
case  is  an  authority  that  this  plea  is  good,  but  no  authority  for  holding  the 
replication  bad.  I  think  that  a  drunken  man  when  he  recovers  his  senses* 
might  insist  on  the  fulfillment  of  his  baigain,  and  therefore  that  he  can  ratify 
it,  so  as  to  bind  himself  to  a  performance  of  it. "  Pigott  and  Pollock,  Barons* 
also  expressed  themselves  of  the  opinion  that  the  contract  of  a  drunken  man 
is  voidable  and  not  void. 

The  Bborsb  of  DRUVKKKKsaa  necessary  to  avoid  a  contract  is  stated  in 
Bates  V.  Ball,  72  HI.  108,  to  be  as  follows:  "To  render  the  transaction  vmd- 
able  he  [who  sets  up  intoxication  as  a  defense]  should  have  been  so  drunk  as 
to  have  drowned  reason,  memory  and  judgment,  and  impaired  his  mental  fao- 
ulties  to  an  extent  that  would  render  him  non  compos  mentis  for  the  time 
being,  espedaUy  as  there  is  no  pretense  that  any  person  connected  with  the 
transaction  aided  m  or  procured  lus  drunkenness.  The  rule  has  never,  so  far 
as  our  knowledge  extends,  been  announced  that  mere  drunkenness  is  suffi- 
cient to  release  a  party  from  his  contracts."  To  avoid  liability  upon  a  con- 
tract on  the  ground  of  intoxication,  the  party  must  produce  clear  and 
satisfactory  proof  that  he  was  at  the  time  in  such  a  state  of  drunkenness  as 
not  to  know  what  he  was  doing:  Johns  v,  Fritehey,  39  Md.  258.  It  is  total 
drunkenness  that  is  admitted  to  be  a  defense  to  a  contract  in  Oort  v.  Gibson^ 
13  Mees.  &  W.  625.  But  evidence  of  a  party's  condition  several  hours  after 
the  settlement  sought  to  be  set  aside  on  the  ground  of  intoxication  was  ad- 
mitted as  tending  to  show  his  condition  at  the  time  when  the  settlement  was 
made:  Pfielan  v.  Gardner ,  43  CaL  306.  And  evidence  proving  that  a  party 
could  remember  on  the  following  morning  the  fact  of  having  entered  into  a 
contract  the  day  before,  was  regarded  as  a  failure  to  prove  such  "complete 
drunkenness"  as  is  necessary  to  support  the  defense  of  intoxication:  CauUans 
V.  Fry,  35  Conn.  170.  Not  only  is  this  defense  available  to  the  party  him- 
self, but  it  may  also  be  relied  upon  by  his  personal  representatives:  WiggU^^ 
worth  v.  Steers,  3  Am.  Dec.  602. 

Implied  Ck>NTRACTS. — There  is  a  class  of  contracts  from  which  a  party  can- 
not be  released  even  by  the  plea  and  proof  of  complete  drunkenness  at  the 
time  they  were  entered  into.  This  class  embraces  those  transactions  where 
the  law  raises  the  assent  essential  to  their  execution.  The  distinction  is 
clearly  drawn  by  Pollock,  C.  B.,  in  Gore  v.  Gibson,  13  Mees.  &  W.  623,  625^ 
the  leading  English  decision  upon  this  subject:  "With  regard,  however,  to 
contracts  which  it  is  sought  to  avoid  on  the  ground  of  intoxication  there  is  a 
distinction  between  express  and  implied  cofktracts.  Where  the  ri^t  of  ac- 
tion is  grounded  upon  a  specific,  distinct  contract^  requiring  the  assent  of  both 
parties  and  one  of  thom  is  incapable  of  assenting,  in  such  a  case  there  can  be 
no  binding  contract;  but  in  many  cases  the  law  does  not  require  an  actual 
agreement  between  the  parties  but  implies  a  contract  from  the  circumstances, 
in  fact  the  law  itself  makes  the  contract  for  the  parties.  Thus  in  actions  for 
money  had  and  received  to  the  plaintiff's  use,  or  paid  by  him  to  the  defend- 
ant's use,  the  action  may  lie  against  the  defendant,  even  though  he  may  have 
protested  against  such  a  contract.  So,  a  tradesman  who  supplies  a  drunken 
man  with  necessaries  may  recover  the  price  of  them  if  the  party  keeps  them 
when  he  becomes  sober,  although  a  count  for  goods  baigained  and  sold  woold 
fail;"  Story  on  Contracts,  sec  86,  asserts  this  principle^ 


May,  1818.]  Wade  v.  Colvert.  655 

Rsuzr  IN  Equitt. — "Courts  of  equity,  as  a  mattei  of  public  policy,  do  not 
iDcline,  on  the  one  hand,  to  lend  their  assistance  to  a  person  who  has  ob- 
tained  an  agreement  or  deed  from  another  in  a  state  of  intoxication;  and  on 
the  other  hand,  they  are  equally  unwilling  to  assist  the  intoxicated  party  to 
get  rid  of  his  agreement  or  deed  merely  on  the  ground  of  his  intoxication  at 
the  time.  They  will  leave  the  parties  to  their  ordinary  remedies  at  law,  un- 
less there  is  some  fraudulent  contrivance  or  some  imposition.  It  is  upon 
this  special  ground  that  courts  of  equity  have  acted  in  cases  where  a  broader 
principle  has  sometimes  been  supposed  to  have  been  upheld.  They  have  in- 
deed, indirectly  by  refusing  relief,  sustained  agreements  which  have  been 
fairly  entered  into,  although  the  party  was  intoxicated  at  the  time.  And 
especially  they  have  refused  relief  where  the  agreement  was  to  settle  a  family 
dispute,  and  was  in  itself  reasonable.  But  they  have  not  gone  the  length  of 
giving  a  positive  sanction  to  such  agreements  so  entered  into  by  enforcing 
them  against  the  party  or  in  any  other  manner  than  by  refusing  to  interfere 
in  his  favor  against  them:**  Story *s  Eq.  Juris.,  sees.  231,  232. 

Procuktno  Another's  Intoxication. — As  was  intimated  in  the  foregoing 
extract  from  Story*s  Equity  Jurisprudence,  contracts  made  by  one  while  in- 
toxicated at  the  procurement  of  the  other  contracting  party,  or  those  made 
with  one  who  has  taken  advantage  of  the  intoxication  of  the  other,  although 
not  brought  about  by  his  design  will  be  relieved  against  on  the  ground  of 
fraud.  And  in  such  cases  the  degree  of  intoxication  need  not  be  so  great  as 
where  one  sets  up  his  voluntary  drunkenness  as  a  defense:  Hotchkiss  v.  Fort- 
9on,  7  Yerg.  67;  Harottj  v.  Pealu,  1  Munf.  619;  Dunn  v.  AmoSy  14  Wise  106; 
1  Parsons  on  Contr.  384,  note;  Wamock  v.  CampbeU,  10  N.  J.  E.  485;  OVon- 
nor  V.  Rtmj'ty  29  Id.  156. 

Intoxication  of  Makrr  of  Notz. — As  between  the  maker  and  payee  of 
a  negotiable  note,  the  rules  heretofore  stated  as  to  the  effect  upon  his  con- 
tract of  the  intoxication  of  a  party  apply.  The  maker  may  avoid  the  note 
if  he  can  show  his  total  drunkenness  at  the  time  of  its  execution:  Gore  v. 
Oihwn,  13  Mees.  k  W.  623;  StaU  Bank  v.  McCoy,  69  Penn.  St.  204.  The 
defense  of  complete  intoxication  may  also  be  set  up  against  those  taking  the 
note  with  a  knowledge  of  the  circumstances  under  which  it  was  made:  Id. 
But  where  the  rights  of  an  innocent  indorsee  for  value  and  without  notice 
intervene,  a  different  rule  should  prevail  The  courts  recognize  the  justice 
of  the  claim  of  such  an  indorsee,  but  are  not  uniform  in  stating  the  principle 
applicable  to  his  situation.  Some  of  the  cases  make  a  distinction  between 
the  total  and  partial  intoxication  of  the  maker  at  the  time  he  executed  the 
note,  and  hold,  if  it  appear  that  the  mind  of  the  maker  was  completely  over- 
powered by  liquor,  so  that  he  could  not  give  any  assent,  that  then  the  note 
is  void  even  in  the  hands  of  a  bona  fide  indorsee  in  the  ordinary  course  of 
business,  otherwise  not.  This  view  is  adopted  by  Daniel  on  Neg.  Inst.,  vol. 
1,  p.  187;  and,  it  would  seem,  by  Miller  v.  Finley,  26  Mich.  249. 

The  position  taken  in  State  Bank  v.  McCoy,  69  Penn.  St.  206,  on  the  con- 
trary, that  the  defense  of  total  drunkenness  cannot  be  set  up  by  the  maker 
against  the  innocent  holder  of  a  negotiable  note,  is,  it  is  conceived,  and  for 
the  reasons  there  advanced,  the  soundest  Judge  Williams  spoke  for  the 
court,  and  in  the  course  of  his  opinion,  said:  "The  note  of  an  insane  person 
or  of  one  perfectly  imbecile,  which  he  has  been  induced  to  sign  by  fraud  and 
imposition,  is  void  in  the  hands  of  an  innocent  indorsee;  it  does  not  follow 
that  a  note  given  by  a  person  in  a  state  of  intoxication  is  void  in  the  hands 
of  a  holder  for  value  without  notice  of  the  makers  condition  when  it  was 
given.    There  is  this  difference  between  the  cases.     Insanity  or  total  imbe- 
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cility  is  a  penmaant  state  or  oonditio&  of  the  mind,  dinbling  one  from  tak- 
ing care  of  himself.  Dmnkennees  is  a  temporary  dissbility  Tolnatanly 
prodncodL  *  *  *  And  when  men  thus  temporarily  deprive  thomtlTes 
of  the  use  of  their  reason,  and  volnntarily  expose  themselTea  to  £nad 
and  imposition,  the  law  may  wisely  refuse  to  treat  them  with  the  same  ten* 
demeas  that  it  does  those  nnfortnnate  beings  wiio  are  deprived  of  their  on* 
derstanding  by  some  providential  dispensation;  and  it  may  properly  hcdd 
them  to  a  different  messnre  of  responsibility  for  the  oonsaqnenoes  of  their 
acts.  If  a  man  voluntarily  deprives  himself  of  the  use  of  his  reasoa  by 
strong  drink,  why  should  he  not  be  responsible  to  an  innocent  party  for  the 
acts  which  he  performs  when  in  that  condition  ?  It  seems  to  me  that  he 
ought,  on  the  principle  that  where  a  loss  most  be  borne  by  one  of  two  inoo* 
cent  persons,  it  shall  be  borne  by  him  who  oooasiotted  it  *  *  *  Bat 
there  is  another  and  controlling  reason  for  holding  the  maker  liable  to  the 
indorsee  in  such  case,  founded  on  principles  of  public  policy  and  the  neeesai- 
ties  of  commerce.  The  exigencies  of  trade  require  that  liiere  should  be  no 
unnecessary  impediments  to  the  ready  circulation  and  currency  of  negotiable 
paper,  but  that  it  should  be  left  free  to  pass  from  hand  to  hand  like  bank 
notes,  and  perform  the  functions  of  money  untrammeled  by  any  equities  or 
defenses  between  the  original  parties.  If  then  it  should  be  held  that  the 
drunkenness  of  the  maker  avoids  his  note  in  the  hands  of  the  indorsee,  it  is 
obvious  that  such  a  rule  would  greatly  dog  and  embanass  the  circulation  of 
conmiercial  paper,  for  no  man  could  safely  take  it  without  ascertsining  the 
sondition  of  the  maker  or  drawer  when  it  was  given,  although  there  might 
be  nothing  suspicious  in  its  appearance,  or  unusual  in  the  character  of  the 
signature.  It  is  evident  that  it  would  be  a  less  evil  to  exclude  the  defense 
of  drunkenness,  though  it  might  occasionally  work  individual  hardship^  than 
to  clog  the  circulation  of  commercial  paper  to  the  great  inconvenience  of  the 
public,  by  admitting  such  a  defense.  If  fraud  and  imposition  in  obtaining  a 
note  will  not  avoid  it  in  the  hands  of  an  innocent  indorsee,  because  such  a 
rule  would  render  commercial  paper  less  valuable  and  convenient  as  a  me- 
dium of  exchange,  why  should  the  drunkenness  of  the  maker?  Why  should 
drunkenness  be  a  defense  if  there  has  been  no  fraud  or  imposition  f  And  if 
there  has,  and  this  is  the  ground  of  the  defense,  why  should  it  not  avoid  the 
note  in  the  one  case  as  well  as  in  the  other?  " 
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Metbs  and  BoiTivDS. — In  a  purchase  of  Isnd  by  nutet  and  ^"^^^^^  pmpiafc* 

ing  to  contain  a  specified  ntmiber  of  acres,  more  or  Ish^  the  nwtes  and 

bounds,  and  not  the  number  of  acres,  controL 
VisiBLB  Boundaries. — ^When  the  metes  and  bounds  are  rwjiieimtKMl  fay 

visible  marked  lines,  they  cannot  b^  extendedi  although  a  aatotal  or 

artificial  boundary  is  called  for  beyond. 

Assumpsit  on  a  promissoiy  note,  the  consideration  for  a  trad 
of  land  sold  by  the  plaintiff's  testator  to  the  defendant.  The 
latter  claimed  a  deduction  for  a  deficiency  in  the  number  of 
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acres.  The  testator  sold  and  warranted  "  a  tract  of  land  con- 
taining in  the  whole  eight  hundred  and  forty-six  acres,  more  or 
less,  situated  and  lying  on  the  waters  of  Colonel's  creek,  adjoin- 
ing lands  belonging  to  Darling  Jones,  James  Bryant  and  Isaac 
Knighton,  on  the  west  side  of  the  Waterie  river,  originally 
granted  to  Minor  Winn  and  Bobert  Martin;  and  hath  such 
boundaries,  form,  and  marks,  as  will  more  fully  appear  by  the 
plats,"  etc.  When  this  deed  was  executed  the  original  plat  an- 
nexed  to  the  grant,  and  a  resurvey  afterwards  made,  were  ex- 
hibited to  the  defendant,  and  were  the  plats  referred  to  in  the 
deed.  The  certificate  describes  the  land  as  being  bounded  on 
the  south-east  by  Stephen  Harman's,  Isaac  Knighton's,  and 
Darling  Jones's  land,  and  the  names  of  the  two  former  were 
written  on  that  side  of  the  plat,  as  owning  lands  there.  The 
plaintiffs  grant  was  found  on  a  resurvey  to  contain  eleven  hun- 
dred and  sixty-five  acres,  and  a  tract  of  one  hundred  and  eighty- 
seven  acres  within  the  lines  of  the  grant  was  found  to  be  em- 
braced in  Knighton's  grant.  But  deducting  the  one  hundred 
and  eighty-seven  acres,  defendant  has  a  greater  number  than 
he  bargained  for.  One  of  the  comers  of  the  land  sold  to  de- 
fendant extended  to  the  exterior  line  of  Knighton's  survey. 

The  questions  raised  were:  1.  Whether  the  defendant's  claim 
should  be  limited  to  the  number  of  acres  expressed  in  his  deed, 
or  whether  it  should  extend  to  the  boundaries  called  for?  2.  If 
to  the  extent  of  his  boundaries,  whether  Knighton's  land,  which 
was  inclosed,  should  be  considered  one  of  the  boundaries  of 
the  land  conveyed?  or,  3.  Whether  he  should  go  to  the  metes 
and  bounds  exhibited  by  the  plat. 

Chevzs  J.,  before  whum  the  cause  was  tried,  was  of  opinion 
that  Knighton's  tract  should  be  considered  a  boundary,  and 
that  no  deduction  from  the  purchase-money  should  be  made. 
Verdict  for  the  whole  demand,  and  motion  for  a  new  trial. 

By  Court,  Nott,  J.  The  principle  heretofore  established  by 
the  decisions  of  this  court  is,  that  where  a  person  purchases 
land  by  metes  and  bounds  represented  to  contain  a  certain 
number  of  acres,  "more  or  less,"  he  is  entitled  to  recover 
all  the  lands  within  the  prescribed  limits,  whatever  the 
number  of  acres  may  be.  It  must  be  apparent  from  the  words 
"  more  or  less,"  that  the  metes  and  bounds  are  to  govern,  and 
not  the  number  of  acres.  That  question  was  settled  iu  the  case 
of  Vaughn  v.  Mitchell,  determined  in  this  court,  I  think,  about 
the  year  1803.     In  that  case,  about  fifty  acres  of  the  land  were 
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taken  off  by  an  older  grant,  still  the  defendant  had  nearly  double 
the  number  of  acres  that  his  deed  called  for;  yet  the  court  held 
that  he  was  entitled  to  all  the  land  embraced  within  the  lines 
of  the  plat  referred  to,  and  allowed  a  deduction  from  his  bond 
for  the  deficiency. 

2.  The  plaintiff's  deed  calls  for  Knighton's  land  as  aboundary. 
He  must  have  intended,  therefore,  to  represent  it  as  lying  with- 
out his  lines,  and  uot  within  the  heart  of  the  land.  For  by  no 
construction  can  a  tract  of  land  be  said  to  be  bounded  by  lands 
actually  inclosed  within  it.  It  is  true,  one  comer  of  the  plaint- 
iff's survey  does  extend  to  the  outer  line  of  Knighton's  tract; 
but  it  is  a  mere  mathematical  point;  the  latter  is  completely 
circumscribed  by  the  former.  It  is  another  established  rule  of 
law,  that  where  the  metes  and  bounds  of  a  tract  of  land  are 
represented  by  Yisible  marked  lines,  they  cannot  be  extended 
beyond  those  lines,  although  a  natural  or  artificial  boundaiy 
may  be  called  for  beyond  them.  And  by  a  reference  to  plaint- 
iff's original  grant,  or  to  the  resurvey  exhibited  at  the  time 
the  deed  was  executed,  it  will  appear  that  the  lines  and  comers 
on  the  side  towards  Kuigbtou's  land  are  distinctly  marked. 

3.  It  follows,  then,  that  the  defendant  is  entitled  to  hold  all 
the  land  included  in  the  plat  referred  to  in  the  deed,  according 
to  the  metes  and  bounds  there  set  out.  The  correctness  of  this 
conclusion  is  more  apparent  from  the  plat  itself,  where  Elnigh- 
ton's  land  is  represented  on  another  part  of  the  land,  and  as 
being  actually  without  the  lines;  so  that  the  land  now  called 
Knighton's,  cannot  be  the  land  called  for  in  thb  deed.  And 
a  deed  is  always  to  be  taken  most  strongly  against  the  person 
who  makes  it. 

I  am  of  opinion  the  defendant  was  entitled  to  a  deduction  for 
the  value  of  the  land  contained  in  Knighton's  grant,  and  there- 
fore a  new  trial  must  be  granted. 

Grdike,  Colcock,  and  Johnson,  JJ.,  concurred. 

Cheves,  J.,  dissented. 


Upon  the  effect  of  the  words  "more  or  leas,"  in  a  deed  of  conyeyanoe,  see 
Dale  V.  Smith,  ante,  64,  and  note.  See,  also,  Bryan  ▼.  BeeJeUy,  amte,  276,  ai 
to  boundaries  referred  to  in  a  deed. 
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Brigqs  v.  Starke. 

[aMiUi^iu.] 

Statdtb  or  Ldotations — ^Nbw  Pbokisi,  made  by  one  of  ierenl  exeooton, 
takes  the  case  out  of  the  statate. 

AsBUMPsiT.  Flea,  the  statute  of  limitationfl;  and  reply,  prom- 
ise  of  one  of  the  defendants,  executors  of  Starke,  to  pay  the 
debt. 

Ycrdict  for  the  plaintiff. 

By  Court,  Nott,  J.  A  motion  is  made  to  set  aside  the  verdict 
in  this  case,  on  the  ground  "  that  the  promise  of  one  executor 
is  not  sufficient  to  take  a  demand  out  of  the  statute  of  limita- 
tions, nor  to  prevent  it  from  running  against  it." 

Where  several  are  bound,  jointly  and  severally,  in  a  note  or 
other  undertaking,  if  a  Joint  action  is  brought  against  all,  and 
they  plead  the  statute  of  limitations,  proof  of  a  promise  by  one 
within  six  3'ears  will  support  the  action,'  notwithstanding  it  was 
formerly  held  otherwise:  1  Esp.  150;  WhUcomb  v.  Whiling,  Doug. 
C29.  The  same  princix3le  will  apply  to  executors.  The  statute 
of  frauds  exempts  them  from  liability  on  any  promise  to  pay  out 
of  their  own  estates,  unless  the  promise  is  in  writing.  But  that 
statute  does  not  embrace  this  case.  It  is  to  be  inferred,  there- 
fore, that  in  other  cases  their  promises  shall  bind  them;  other- 
wise the  statute  war>  unnecessary.  The  motion  for  a  new  trial 
must  be  refused. 

Grihee,  Colcoce,  Cheves,  and  Johnsok,  JJ.,  concurred. 

Gantt,  J.,  dissented. 


ExECCTon's  Power  to  Hevive  Debt. — Upon  the  power  ot  an  executor  or 
an  administrator  to  revive  a  debt  due  from  the  decedent  which  was  barred 
by  the  statute  o£  Umitations  in  his  Ufe-time,  the  decisions  are  not  uniform. 
llie  states  wherein  the  courts  have  maintained  that  the  power  so  to  receive 
a  debt  does  exist  are:  Massachusetts,  Brown  v.  Anderson ^  13  Mass.  201; 
Manaon  v.  Felton,  13  Pick.  206;  Lamson  v.  Schutt,  4  Allen,  360;  Foster  v. 
Starhey,  12  Cush.  324;  Fisher  v.  Metcalf,  7  Allen,  209;  Kentucky,  Ilord  v. 
Lee,  4  Mon.  36;  Northcut  v.  Wilk'nuon,  12  B.  Mon.  408;  New  Jersey,  Shrevt 
V.'  Joycey  36  N.  J.  44;  North  Carolina,  Cohham  v.  Administrators,  2  Am.  Dec. 
612;  and  it  seems  in  New  Hampshire,  Bvswtll  v.  Hoby,  3  N.  H.  458;  Hodg- 
son v.  White,  11  Id.  211;  Brewster  v.  Brewster,  52  Id.  52.  On  the  other  hand, 
states  whose  courts  have  denied  to  executors  and  to  administrators  this  power 
are:  Connecticut,  Peek  v.  Botsford,  7  Conn.  172;  Isaacs  v.  Stevens,  13  Id. 
506;  Kansas,  Hanson  v.  Towle,  19  Kan.  273;  Louisiana,  Sevier  v.  Gordon,  21 
La.  Ann.  373;  Mississippi,  Sanders  v.  Robertson,  23  Miss.  389;  Huntington  v. 
BobbiU,  46  Id.  528;  Missouri,  Cape  Qirardeau  Co,  v.  Harbisan,  58  Mo.  00; 
Ohio,  Drouillard  v.  Wilson,  10  W.  L.  J.  385;  Pennsylvania,  Fritz  v.  Thomas, 
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1  Whart.  66;  Clark  v.  Maguire,  35  Penn.  St.  259;  Texas,  Moore  v.  HardU 
^mm,  10  Tex.  467;  Moore  v.  HiUebrant,  14  Id.  312;  Virginia,  Fisher  v.  Dun- 
can, 3  Am.  Dea  605;  Seifyv.  Acord,  21  Gratt.  365,  371;  and,  it  accms.  New 
York,  Bloodgood  v.  Bruen,  8  N.  Y.  370;  McLaren  v.  McMartin,  36  Id.  88; 
Heath  V.  QrineUj  61  Barb.  189.  lu  other  of  the  states  the  qnestian  has  not 
l)een  judicially  determined,  the  courts  merely  asserting  what  mast  be  the 
nature  of  the  promise  in  order  to  revive  the  debt.  Such  is  tho  c:::sc  with 
Maine:  Oahn  v.  MUeheU,  15  Me.  360;  Bunker  v.  Atheam,  35  Id.  364;  and 
South  Carolina,  Johnson  v.  Ballard,  11  Hich.  181;  WUson  r.  Wilson,  1  Mc- 
MuUan's  Eq.  331;  Clarke  v.  Jenkins,  3  Rich.  340;  although  in  Jieigne  v.  Des- 
partes,  I  Dudley,  118,  121,  it  is  said  that  if  the  statute  had  barred  the  debt 
in  the  testator's  life- time,  the  new  promise  of  the  executor,  made  as  such, 
would  not  be  binding. 

The  Prkvailino  Dogtbinb,  it  is  seen,  is  that  an  executor  or  administra- 
tor cannot,  even  by  an  express  promise  to  pay,  revive  a  debt  which  had  been 
barred  by  the  statute  of  limitations  during  the  life-time  of  the  decedent 
The  reasons  for  this  rule  are  differently  stated.  Some  of  the  cases  proceed 
opon  the  ground,  as  taken  in  DrouUlard  ▼.  Wilson,  10  W.  L.  J.  385,  where  it 
is  said  that  '*the  duties  of  the  administrator  are  limited  to  collecting  the 
debts  due  to,  and  to  the  payment  of  those  owing  by,  the  intestate.  What 
right  he  has  to  be  generous  with  the'  property  of  others,  to  pay  debts  for 
which  there  exists  no  legal  liability  against  the  estate,  I  could  never  compre- 
hend." It  is  also  urged  in  support  of  the  rule,  that  the  statute  extinguishes 
the  debt,  that  the  new  promise  is  a  new  contract,  supported  by  the  moral 
obligation  arising  from  the  original  contract,  that  in  the  case  of  an  executor 
there  is  no  such  moral  obligation,  and  therefore  that  he  canuot  bind  the 
estate  by  a  new  promise.  Still  other  decisions  turn  upon  the  construction  of 
the  local  statutes. 

The  contrary  doctrine  is  based  by  some  of  the  deeisicms  which  support  it, 
upon  the  assumption  that  an  administrator  or  executor  rep^  'nts  the  de- 
cedent to  the  extent  of  the  assets  in  his  hands,  and  that  a  pru^^ise  made  by 
him  in  his  representative  capacity  to  pay  a  debt  should  have  the  same  efifect 
as  if  it  had  been  made  by  the  decedent  himself:  Northeui  v.  Wiikinsoit,  12 
B.  Mon.  408.  The  early  Massachusetts  cases  were  led  to  take  this  view  of 
the  question,  because  they  considered  the  statute  of  limitations  to  bo  a  mere 
statute  of  presumption,  and  therefore  that  an  acknowledgment  by  a  personal 
representative  of  the  justness  of  a  barreil  debt  would  make  the  debt  a  legal 
claim  against  the  estate:  Brown  v.  Andermn,  13  Ma^  201.  Subsequent  ad- 
judications in  that  state  upon  this  question  have  not  repudiated  the  reason- 
ing of  the  former  decisions.  But  in  Foster  v.  Starkey,  12  Cush.  324,  still 
another  ratio  decidendi  was  adopted,  founded  upon  the  construction  of  their 
local  statutes,  and  in  an  application  of  the  principles  of  the  general  statute 
of  limitations  as  evidenced  by  the  practice  in  that  state.  "The  practice 
uniformly  is  to  declare  upon  the  original  cause  of  action,  and  if  the  statute 
of  limitations  is  set  up  as  a  bar,  then  the  plaintiffs  offer  evidence  of  the  pay- 
ment, promise  or  unequivocal  acknowledgment  of  the  debt,  the  effect  of 
which  is  to  avoid  the  bar,  and  the  recovery  is  had  on  the  original  cause. 
Such  being  the  effect  of  the  payment  or  acknowledgment,  there  seems  no 
reason  why  it  should  not  have  the  same  effect  when  made  by  the  personal 
representative  of  the  debtor,  who  has  full  knowledge  of  the  afiairs  of  tiie 
ertate,  and  a  full  legal  control  and  disposing  power  over  the  same  as  if  mads 
by  the  debtor  himself.  It  is  equally  proof  that  the  debt  is  due  and  unpaid, 
and  remains  in  force." 
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A  Probosk  bt  Omb  of  Two  or  more  exoentoia,  to  pay  »  baned  debt,  it 
regarded  in  those  states  that  oonoede  the  power  to  the  peisonal  repreeenta- 
tive  to  revive  the  debt,  to  be  as  effectual  as  a  promise  by  all  the  execaton: 
Shreve  v.  Joyce,  36  N.  J.  L.  44;  Northeut  v.  Wilkmwm,  12  B.  Mon.  408;: 
Odbham  v.  Adnunialratora,  2  Am.  Dec.  612. 

An  Acknowl£I>om£NT  of  the  Debt  is  sufficient  to  take  the  debt  out  of 
the  statute,  although  made  by  the  executor  or  personal  representative:  Hord 
V.  Lf^t  4  Mon.  36;  Brouni  v.  Anderton,  13  Mass.  201;  Manaon  v.  Felt  on,  IS 
Pick.  206;  Lainaon  v.  Sclintt,  4  Allen,  359;  and  so,  also,  is  a  part  payment: 
Foster  v.  SCarkey,  12  Gush.  324;  Fisher  v.  Meteaif,  7  Allen,  209.  But  in 
South  Carolina  and  in  Maine,  it  is  affirmed  that  nothing  but  an  express  promise 
will  revive  the  debt:  Oakea  v.  MitcheU,  15  Me.  860;  Wilson  v.  Wilson,  1 
MoMullan's  £q.  331. 

Where  the  Debt  is  not  Barred  at  the  time  of  the  decedenVs  death  & 
promise  by  the  executor  or  administrator  to  pay  sooh  claim,  will  furnish  a 
new  period  from  which  the  statute  is  to  run.  This  principle  is  generally  ad- 
mitted, even  in  those  states  which  deny  to  the  personal  representative  the 
power  to  revive  a  debt;  as  a  still  existing  demand  upon  the  estate  is  such  a 
legal  charge  as  the  executor  or  administrator  is  empowered  to  reoognias  and 
pay:  Bishop  v.  Harrison,  2  Leigh,  532;  Seigh  v.  Aeord,  21  Gratt.  365,  370;. 
Heath  v.  Orinell,  61  Barb.  189;  McLaren  v.  MaHin,  36  N.  Y.  88;  Crairjord 
V.  Childrtss,  23  La.  Ann.  184;  WaUcer  v.  Cruikshank,  Id.  2H2;  Succession  oj 
Romero,  29  Id.  493;  Oriffin  v.  The  Justices,  17  6a.  96. 

The  Special  Statute  Limitino  the  Time  within  which  an  action  must 
be  brought  against  the  executor  in  his  official  capsoity  must  be  pleaded  fay 
him;  nor  can  he  by  any  promise  or  acknowledgment  take  a  case  without  the- 
provisions  of  the  act:  3  Williams  on  Ex.,  sec.  1803,  note  q.,  6  Am.  ed. 


Davis  v.  Murray. 

[3  Mill,  143.J 

Sheriff's  Sales,  Caveat  Emptor  is  the  rule;  th^«  is  no  warranty. 
Notice  of  Sale  may  be  waived  by  the  defendant  where  there  are  no  legal 
Hens  on  the  property. 

Assumpsit  for  money  had  and  received,  alleged  to  have  beea 
paid  by  the  plaintiff  for  a  negro  sold  at  sherifi's  sale  under  axk- 
execution  levied  upon  the  property  of  the  defendant.  The 
negro  was  afflicted  with  the  dropsy,  which  fact  the  defendant 
concealed  from  the  plaintiff^  who  returned  the  negro  as  soon  as 
his  true  condition  was  discovered.  Siotb,  J.,  nonsuited  the 
plaintiff.     Motion  to  set  aside  this  nonsuit. 

By  Court,  Cheves,  J.  The  law  is  settled  that  sheriff's  sales  are 
coupled  with  no  implied  warranties:  2  Bay,  169.  I  do  not 
mean  to  say  that  a  sheriff's  sale  may  uot  be  made  the  instru- 
ment of  a  fraud,  which  will  entitle  the  person  deceived  to  a- 
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remedy  againsfc  the  authorB  of  it,  nor  do  I  mean  to  say,  whether 
the  case  stated  would  or  would  not  constitute  such  a  case.  If 
the  plaintiff  has  any  remedy,  the  question  must  be  tried  in  an 
action  of  deceit,  and  not  in  the  present  form  of  action,  which 
can  only  be  maintained  where  the  contract  is  wholly  and  clearly 
rescinded.  It  has  been  contended  that  this  was  not  a  sheriff's 
sale;  but  the  court  has  no  doubt  on  the  point.  Where  there 
are  no  legal  liens  on  the  property,  it  is  the  privilege  of  the  de- 
fendant to  waive  the  advertisement  required  by  law  for  his  ben- 
efit. At  least  it  is  the  privilege  of  the  plaintiff  and  defendant 
in  the  suit  in  which  the  execution  issues  to  do  so;  and  it  seems, 
they  did  waive  it  in  this  case.  There  was  no  other  omission  of 
the  forms  of  a  regular  sheriff's  sale;  and  we,  of  course,  deem 
this  sale  regular.  Such  sales  are  very  frequent,  and  often  pro- 
duce beneficial  effects  without  impairing  legal  obligations. 

Gbihks,  Bat,  Nott,  Colgock,  and  Johkson,  JJ.,  concurred. 


That  caveat  emptor  is  the  nile  at  sheriffs  sale,  see  Friedly  v.  Scheetz^  U 
Am.  Deo.  G91,  and  note,  699. 

That  notice  of  sale  under  an  execution  may  he  waived  by  the  judgment- 
debtor,  see  Shamburger  v.  Kennedy,  1  Dev.  1;  Munger  v.  FUtdier,  2  Vt  524; 
BummgJtt  v.  WrigJU,  16  Id.  619,  624. 


State  v.  Burket. 

[2  Mill.  155.1 

PcTTiNO  A  Prisoner  on  his  Trial. — If,  after  swearing  certain  jurors,  it  is 
found  that  the  remainder  cannot  be  procured,  the  prisoner  is  not  so  put 
upon  his  trial  as  to  be  entitled  to  his  discharge. 

Motion  for  the  discharge  of  the  prisoners  indicted  for  horse- 
stealing. It  appeared  that  the  prisoners  had  been  arraigned, 
had  pleaded  not  guilty,  and  the  panel  called.  Of  this  panel 
but  eight  jurors  were  accepted,  twenty  having  been  peremp- 
torily chsiUenged  by  the  prisoners,  one  challenged  by  them  for 
cause,  and  one  having  been  challenged  by  the  state  for  cause. 
The  court  then  ordered  a  sufficient  number  of  talesmen  to  be 
called  to  complete  the  jury,  but  on  opening  the  box,  it  was 
found  to  contain  no  list  of  talesmen;  whereupon  the  jurors 
sworn  were  discharged  against  the  prisoners'  consent.  The  pres- 
ent  motion  was  then  made  on  the  ground  of  this  discharge. 

By  Couit  Johnson,  J.  The  ground  taken  as  well  as  the  argu- 
ments and  authorities  offered  in  its  support,  are  predicated  on 


May,  1818.]  Hughes  v.  Cbeyon.  663 

the  mistaken  supposition  that  the  trial  had  been  entered  into, 
or,  in  the  words  of  the  brief,  that  the  prisoners  had  been  put  on 
their  trial.  At  what  particular  period,  in  the  progress  of  the 
arraignment  and  other  formalities  usual,  and  perhaps  neces- 
sary, preparatory  to  a  trial,  the  trial  may  be  said  to  be  entered 
into,  or  at  which  it  may  be  said  the  prisoner  is  put  on  his  trial, 
may  be  a  question  of  some  nicety,  and  it  appears  to  me  to  be 
wholly  unnecessary  to  consider  it  here;  for  it  must  appear  evi- 
dent, that  a  prisoner  cannot  be  put  on  his  trial,  unless  he  is 
before  a  court  in  every  respect  competent  to  try  the  ofiTense 
with  which  he  is  charged.  How  is  the  fact  in  this  case?  Oue 
of  the  members  of  the  court,  indispensably  necessary  to  the 
trial  of  this  ofifeuse,  a  jury,  was  wanting.  To  constitute  a 
jury,  every  lawyer  knows  that  twelve  lawful  men  are  necessary, 
and  that  without  this  number  no  jury  can  exist;  the  eight 
sworn,  although  they  constituted  so  many  constituent  parts, 
were  not  a  jury,  and,  therefore,  were  incompetent  to  pronounce 
a  verdict;  and  for  the  reasons  stated,  it  was  impossible  to  sup- 
ply the  deficiency.  The  prisoners  could  not,  therefore,  be  said 
to  have  been  put  on  their  Iritil,  nnd  consequently  are  not  enti- 
tled to  the  benefit  of  the  rule  insisted  on  in  their  behalf. 

Bay,  Nott,  Colcock,  Gantt,  and  Gheves,  JJ.,  concurred. 


See  a  similar  decision,  State  v.  Moor,  ante,  541,  and  note. 


Hughes  v.  Creyon. 

[3  MXLI.,  357.] 

Fbohi8£  to  Pat  thb  Debt  of  Another.— The  signing  of  articles  of  sepa- 
ration is  a  sufficient  consideration  to  support  the  promise  to  pay  the  debt 
of  another. 

AssTTUPSiT  on  the  promise  to  pay  to  the  plaintiff  the  board 
furnished  by  liim  to  two  young  ladies,  children  of  plaintiff's 
wife  by  a  former  husband,  in  consideration  of  plaintiff's  signiug 
certain  articles  of  separation. 

Yerdict  for  the  plaintiff;  and  motion  for  a  new  trial,  on  the 
ground  of  damages  found  beyond  the  amount  claimed,  of  want 
of  evidence  to  prove  a  consideration  for  the  promise,  and  of  in- 
sufficiency of  the  consideration  to  take  the  case  out  of  the  stat- 
ute of  frauds. 

By  Court,  Gantt,  J.  The  first  ground  must  necessarily  fail; 
the  plaintiff  having  by  his  counsel  consented  to  release  so  much 
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of  the  recovery  had  as  shall  exceed  the  account  for  board,  as 
exhibited  by  plaintiff. 

On  the  second  ground,  I  am  of  opinion  that  there  was 
sufficient  evidence  of  a  consideration  to  support  the  promise. 
Was  it  nothing  that  the  plaintiff  was  to  forego  the  society  and 
pleasure  of  the  conjugal  state  ?  That  he  was  no  longer  to  have 
the  control  and  authority  of  a  husband  over  the  person  of  his 
wife  ?  Nothing  that  this  sacred  tie,  which  in  law  identified 
tbera  as  one  person,  was,  by  the  articles  of  separation,  to  be- 
come sundered,  and  he  deprived  of  the  better  i^art  of  himself? 
Nothing  to  drag  through  life,  solitary  and  comfortless,  without 
a  partner  to  share  in  his  joys  and  sympathize  with  him  in  Lis 
hours  of  affliction  ?  Nay,  more,  perhaps  the  current  of  his  life 
blood  to  dry  up,  and  no  means  left  him  whereby  to  transmit 
bis  name  to  posterity  ?  These  are  weighty  and  important  con- 
siderations, and  iEire  deemed  quite  sufficient  to  support  the 
promise  upon  which  this  action  was  founded. 

From  this  view  of  the  privation  and  losses  which  the  plaintiff 
has  and  may  sustain,  I  have  no  hesitation  is  saying  that  the 
third  ground  taken  for  a  nonsuit  cannot  be  supported,  being 
cleai'ly  of  opinion  that  the  signing  of  the  articles  of  separation 
by  the  plaintiff  at  the  instance  of  the  defendant,  and  on  Lis 
promise  to  pay  the  board  on  that  condition,  is  quite  sufficient 
to  take  the  case  out  of  the  statute  of  frauds.  Lord  Eldon,  in 
the  case  of  HouldiUh  v.  Milne,  3  Esp.  N  P.  86,  says  that  there 
may  be  cases  where,  though  it  is  clearly  the  debt  of  another, 
yet  a  note  in  writing  is  not  necessary:  See  2  Selw.  N.  P.,  note 
7,  p.  858.  The  reason  which  governed  the  decisions  in  the 
cases  there  put  exists  in  a  much  greater  degree  in  the  present; 
and  leads  me  to  the  conclusion  that  the  promise  made  by  the 
defendant  in  this  case  is  one  not  within  the  statute  of  frauds, 
and  that  he  is  bound  to  fulfill  it.  The  verdict  must  stand,  the 
plaintiff  releasing  so  much  thereof  as  exceeds  the  account  for 
board  filed  by  him. 

Gbdoe,  Colcock,  and  Cheves,  JJ.,  concurred. 

Johnson,  J.  I  concur  in  this  case.  From  the  report  of  the 
case,  I  did  not  understand  that  the  question  of  separation 
formed  the  basis  of  a  consideration  that  had  been  before  agreed 
upon;  but  the  signing  of  articles  by  which  the  pecuniary  in« 
terest  of  the  plaintiff  was  affected,  was  the  ground  of  the  prom* 
tse. 

NoTT,  J.,  dissented. 
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Adamson  v.  Smith. 

\2  IDu.,  26B.J 

Statots  ov  Ldotatioks— Suspension  by  Disabujtt.— When  the  statate 
onoe  begiuB  to  ran,  neither  insanity  nor  any  other  supervening  disability 
arrests  its  progress. 

AssmiPSiT  on  a  promissory  note  by  the  administrator  of  Will- 
iam Adamson.  Fleas,  non-assumpsit,  and  non-assumpsit 
within  four  years.  It  appeared  that  upwards  of  four  years  bad 
elapsed  from  the  maturity  of  the  note  to  the  time  of  Adamson's 
death,  but  that  be  was  sane  during  one  year  and  five  months  of 
that  period,  and  was  insane  the  remainder  thereof.  Evidence 
of  payment  was  also  produced.  The  presiding  judge  charged 
the  jury  tiiat  the  evidence  was  insufficient  to  authorize  tbe  pre- 
sumption of  payment,  and  that  the  running  of  tbe  statute  of 
limitations  was  stopped  by  tbe  subsequent  disability  of  the 
intestate.     Verdict  for  ths<)  plaintiff,  and  motion  for  a  new  trial. 

By  Court,  Cheyks,  J.  In  this  case  it  is  necessary  to  state 
what  are  the  grounds  of  tbi^  motion,  for  they  are  stated  so  gen- 
erally in  the  brief  and  notice  a&  not  to  present  the  nature  of 
them  distinctly.  Tbe  groundn  are:  1.  That  the  presiding 
judge  misdirected  the  jury,  in  cbai^^ing  them  that  there  was 
no  sufficient  evidence  on  which  to  presume  tbe  payment  of  the 
note  by  Kirkpatrick,  and  also  in  charging  them  that  although 
tbe  statute  of  limitations  bad  commenced  its  operation  before 
tbe  insanity  of  tbe  payee,  its  operation  ceaoed  on  tbe  occurrence 
of  that  event;  2.  That  tbe  evidence  authorized  tbe  presumption 
of  payment;  3.  That  tbe  statute  having  commenced  its  opera- 
tion was  not  suspended  by  tbe  supervening  disability  of  the 
payee. 

1.  The  presiding  judge  did  no  more  than  state  to  (Ko  jury  tbe 
impression  of  bis  mind  as  to  tbe  presumption  of  payment,  and 
it  is  tbe  duty  of  a  judge  to  do  so  when  be  thinks  tbe  ixoture  of 
a  case  requires  it,  and  then  fairly  submitted  tbe  queMtiun  to 
them  for  their  decision.  In  this  there  could  be  no  misdiiA>i^tion. 
Tbe  correctness  or  incorrectness  of  bis  charge  on  tbe  ploa  oi 
tbe  statute  will  be  considered  when  we  come  to  that  poinV.  I' 
tbe  law  be  otherwise,  the  verdict  would  be,  of  course,  set  asio^t 
though  be  bad  charged  differently.  On  this  point,  therefcro 
the  charge  of  the  judge  is  immaterial. 

2.  On  the  evidence  of  the  presumption  of  payment  I  concur, 
from  the  view  which  I  am  enabled  to  take  of  tbe  testimony, 
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with  the  presiding  judge;  but  if  I  did  not,  it  was  a  question  of 
fact  fairly  submitted  to  the  jury,  and  unless  the  evidence  were 
very  strongly  against  their  verdict,  I  should  not  be  disposed  to 
disturb  it. 

3.  The  next  ground  is  one  of  much  more  importance  and  dif- 
ficulty.    There  are  no  questions  of  more  importance,  I  thiuk 
none  cf  so  much,  as  those  under  the  statutes  of  limitation. 
They  are  statutes  of  peace  and  repose,  necessary  for  the  comfort 
of  society.     They  are  found  in  some  shape  or  other  in  every 
country,  and  under  every  government;  their  adoption  is  scarcely 
a  matter  of  choice.    If  the  positive  enactments  of  the  legisla- 
ture do  not  put  a  limit  to  the  time  within  which  claims  shall  be 
made,  that  time  results  from  the  rules  of  evidence,  and  the  law 
presumes  that  the  claim  which  has  been  for  a  great  length  of 
time  forborne  does  not  exist.     Time,  with  its  long  train  of  in- 
evitable and  incidental  auxiliaries,  destroys  the  muniments  of 
rights,  and  the  evidences  of  acquittances,  and  those  statutes 
and  legal  presumptions  which  perpetuate  their  effect  are  indis- 
pensable.    They  are  great  national  monuments  of  right  and 
security;  they  may  sometimes  do  partial  injustice,  but  without 
them  how  much  more  injustice  would  be  done?    How  many 
titles  would  be  defeated?    Nay,  how  few  could  be  established? 
How  many  incautious  persons  would  be  defrauded  ?    How  many 
estates  of  deceased  persons  ruined  by  unfounded  cloims?     The 
balance  is  infinite  in  their  favor.     It  is  extraordinary,  then, 
that  they  should  be  viewed  by  jealousy;  and,  by  great  strictness 
iii   their  construction,  be  limited   in  their  beneficial  effects. 
Those  statutes  have,  on  one  point  or  other,  been  continually  the 
subject  of  judicial  doubt  and  investigation  for  the  last  fifteen 
years  in  our  courts,  and  yet,  I  do  verily  believe  every  point 
which  had  beeti  agitated  had  been  settled,  and  wisely  settled,  a 
century  before.     The  unhappy  fact  that  our  judicial  decisions 
are  not  regularly  published  is  the  great  cause  of  this  fluctuating 
state  of  our  laws,  an  evil  that  I  do  fervently  hope  the  legisla- 
ture will  not  fail  to  remedy  as  soon  as  possible.     I  feel  confi- 
dent that  the  point  before  us  had  been  settled  by  the  universal 
acquiescence  of  the  bench  and  the  bar,  the  legislature  and  the 
country,  for  more  than  a  century.    We  adopted  the  policy  of  the 
English  statutes;  they  are  of  force  in  our  statute  books,  except 
as  they  are  altered  by  our  own  acts.     These  have  made  little 
alteration,  except  in  the  periods  of  limitation.     The  provisions 
of  the  English  statutes  have  been  re-enacted  almost  in  their 
very  terms,  and  we  have  habitually  resorted  to  the  decisions  in 
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the  Eoglibh  books,  on  their  statutes  for  the  construction  of  ouz 
own,  and  they  ought  to  be  considered  as  afiEbrding  the  just  con- 
struction of  them  in  reason  and  principle,  unless  a  manifest 
difference  be  shown,  not  in  the  unessential  letter,  but  in  the 
context,  substance,  object  and  policy  of  the  law.  The  decisions 
in  the  English  books  have  considered  it  as  a  principle  pervading 
the  whole  of  the  provisions  of  their  statutes,  that  when  the  time 
begins  to  run  no  supervening  disability  shall  arrest  its  progress. 
Their  courts  have  declined  to  discriminate  between  the  different 
phraseology  of  the  different  provisions  or  statutes  on  the  sub- 
ject, wisely  concluding  that  as  they  were  in  principle  the  same 
any  construction  put  "  on  one  would  equally  affect  the  others:" 
Bamington,  61. 

And  this  conclusion  has  been  pressed  upon  the  court  in  the 
argument  of  this  case.  It  has  been  argued,  and  I  think  fairly, 
that  in  principle  there  is  no  difference  between  this  case  and 
that  of  lioife  v.  Daniel,  decided  in  this  court.  I  admit  it.  There 
may  be  a  verbal  difference,  but  I  can  see  none  in  principle; 
none  in  the  substance  of  the  several  provisions  of  the  act.  In 
that  case  it  was  determined,  that  though  the  statute  had  begun 
to  run  against  the  ancestor,  upon  his  death,  leaving  heirs  in 
minority,  it  not  only  ceased  to  operate,  but  all  its  past  operation 
had  become  a  nullity;  that  it  was  to  begin  again,  as  if  the  action 
had  then  first  accrued,  and,  in  effect,  that  more  was  to  extend 
to  the  heir  than  the  ancestor  himself  at  the  time  of  his  death. 
The  effect  of  that  decision  will  be  to  deprive  this  greatly  bene- 
ficial statute  of  more  than  half  its  usefulness,  by  depriviug  it 
of  all  its  certainty.  A.  different  construction  was  strongly 
urged  by  the  2)6<:uliar  circumstances  of  our  couutry.  What 
may  have  been  merely  right  in  England,  became  here  almost 
indispensable  and  essential.  In  England  there  is  but  a  single 
heir;  he  is  the  first  bom,  and,  therefore,  usually  of  age  at  the 
death  of  Lis  parent.  Here  a  descent  is  scarcely  cast  where  in- 
fancy does  not  occur.  If  the  ancestor  attain  to  advanced  age, 
he  leaves  grandchildren,  who  take,  and  are  in  a  state  of  infancy. 
If  he  die  in  early  life,  his  own  children  are  in  that  state.  The 
inheritance  descends  on  all  lineal  descendants.  If  there  are  no 
lineal  descendants,  then  on  all  collaterals — the  issue  of  collate- 
rals who  are  dead  taking  in  the  place  of  the  parents.  I  men- 
tion these  particulars  to  show  how  numerous  those  are  who 
generally  inherit,  and  how  very  frequent  cases  of  minority  must 
be.  Then  by  another  decision  of  this  court:  If  a  minor  be  en- 
titled to  the  smallest  portion  of  the  inheritance,  though  those 
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wlio  are  entitled  to  the  rest  be  of  full  age,  the  statute  has  no 
operation  to  any  part.  Combine  the  effect  of  these  decisions 
and  what  becomes  of  the  object  and  policy  of  this  great  statute  f 
Will  it  be  '*  a  statute  of  repose,"  as  it  has  been  happily  called f 
Of  how  little  value  it  will  be  is  well  illustrated  by  the  facts  of 
the  case  of  Bo9e  v.  Daniel  itself.  In  that  case  there  had  been  a 
possession  of  upwards  of  thirty  years,  with  very  little  interrup- 
tion, if  any;  the  land  had  passed  from  purchaser  to  purchaser, 
and  no  search  could  have  apprised  them  of  the  existence  of  the 
claim  of  the  plaintiffs  (unless  by  intuition  they  could  have  dis- 
covered the  existence  of  the  grant  under  which  the  plaintifb 
claim),  and  this  forgotten  and  derelict  title  turns  the  vigilant 
innocent  purchaser  out  of  possession,  and  sends  him  for  reim- 
bursement, perhaps,  to  an  insolvent  or  distributed  estate. 

The  statute  was  relied  upon  no  doubt  as  a  security  against 
all  such  dormant  claims,  but  under  this  construction  it  is  not 
worth  a  straw.  Enough  has  been  said  to  furnish  my  reasons 
for  saying  that  I  think  the  principle  of  Biose  v.  Danid  is  dvn- 
gerous,  and  ought  not  to  be  extended;  and  although  I  think 
that  in  fair  analogy  the  decision  in  that  case  ought  to  govern 
this,  yet  as  it  does  not  bind  me  as  direct  and  obligatory  au- 
thority on  the  point  before  me,  I  cannot  consent  to  allow  it 
that  influence  on  my  mind.  Besides  that  decision  goes  on  the 
ground  that  the  peculiar  phraseology  of  the  clause  on  which  it 
was  founded  distinguished  it  from  the  other  cases  of  disability 
for  which  the  statute  provides;  and  although  I  cannot  admit 
that  there  is  any  material  distinction  even  in  the  words,  yet  the 
ground  of  the  decision  serves  to  relieve  me  from  its  authority 
in  this  case.  I  may  add  that  the  words  of  the  act  in  the  clause 
which  relates  to  this  case  are  so  very  plain  and  explicit  as  to 
leave  no  possible  doubt.  They  are,  that  if  the  person  shall,  at 
the  time  of  such  right  of  claim  of  cause  of  action  given  or  ac- 
crued, be  non  compos  mentis^  etc.  When,  then,  did  the  caune 
of  action  in  this  case  accrue  ?  When  the  note  became  due. 
Was  then  the  payee  at  that  time  non  compos  mentis  f  He  was 
not;  and,  therefore,  clearly  the  saving  of  the  act  does  not  ap- 
ply to  the  case.  The  pleadings  are  not  before  the  court.  It 
will  be  observed  that  the  state  of  them,  as  given  in  the  brief. 
does  not  present  the  point  argued  and  decided  in  relation  to 
the  question  of  disability;  the  replication  is  stated  to  be  that 
the  payee  was  7ion  compos  mentis  at  the  time  the  action  ac- 
crued. But  I  have  presumed  this  recital  of  the  pleadings  to 
be  a  mistake,  and  only  now  mention  it  that  it  may  not  be  the 
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ground  of  misconception  hereafter.  I  am  of  opinion  that  the 
plea  of  non-assumpsit  within  four  years  was  a  bar  to  the  action, 
notwithstanding  the  disability  of  the  payee,  as  that  disability 
was  subsequent  to  the  accruing  of  the  action,  and  that  on  that 
ground  a  new  trial  ought  to  be  granted. 

Gbimxb,  Nott,  and  Johnson,  JJ.,  concurred. 

Gantt,  J.,  delivered  a  dissenting  opinion. 


That  the  atatate  of  limitatioiiB  is  not  suspended  by  any  legal  disability 
after  it  has  once  oonunenced  to  run,  see  FUzhugh  ▼.  Ander^on^  3  Am.  Dec. 
625;  Jackaon  v.  Moore^  7  Id.  3d8;  Demarest  v.  Wynioop,  8  Id.  467;  Faysoux 
V.  Prather,  9  Id.  691;  Thompson  y.  SmUh,  10  Id.  463,  and  note. 


Cusack  v.  White. 

[3  IfiLL,  279.] 

CoNSmxRATiON. — A  deed,  from  the  solemnity  of  the  seal,  is  preanmed  to  be 

upon  a  good  consideration. 
Deed  to  a  Wdtb  is  good  unless  the  husband  dissented.     E[is  assent  may  be 

presumed  where  the  deed  is  clearly  for  her  benefit. 
FuTUBS  Cohabitation. — A  contract  made  in  consideration  of  future  illicit 

cohabitation  is  void. 
Past  Cohabitation,  though  illicit^  is  a  good  consideration  for  a  deed  or  bond. 
Consideration,  Presumption  of. — The  consideration  of  a  deed,  although 

the  grantor  and  grantee  were  living  in  adultery  will  be  presumed  to  be 

good. 

Tbover  for  a  negro  girl.  The  wife  of  Ousack  was  formerly 
the  wife  of  one  Pilkerton  who  left  her  more  than  twenty  years 
before  this  action  was  commenced.  Sometime  after  his  de- 
parture Daniel  White  executed  a  deed  of  gift  of  the  negro  girl 
to  Mrs.  Cusack.  Evidence  was  offered  to  prove  cohabitation 
between  White  and  Mrs.  Cusack,  who  lived  with  her  little  chil- 
dren alone  near  White,  and  that  the  gift  of  the  negro  was  in 
consideration  of  such  cohabitation.  Verdict  for  the  plaintiff, 
and  motion  for  a  new  trial. 

By  Court,  Nott,  J.  1.  The  first  ground  taken  for  a  new  trial 
in  this  case  is,  that  there  is  no  evidence  of  a  conversion.  But 
as  that  ground  has  not  been  insisted  on  in  that  argument,  I 
presume  it  may  be  considered  as  abandoned;  2.  The  second  is, 
that  the  deed  under  which  the  plaintiffs  claimed  was  not  sup- 
ported by  any  legal  consideration.  The  deed  purports  to  be 
« in  consideration  of  love  and  good  will,"  and  for  diverse  other 
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good  considerationa.  Judge  Blackstone  says  that  every  deed, 
from  the  solemnity  of  the  seal,  is  presumed  to  be  for  a  good 
consideration,  and  admitting  that  love  and  good  will  are  not  a 
good  consideration  for  a  conveyance  to  a  stranger,  yet  as  these 
words  express  nothing  immoral,  the  deed  may  be  considered  as 
voluntary  and  good  between  the  parties;  3.  The  third  ground 
which  I  shall  consider,  though  not  the  third  in  the  order  of  the 
brief,  is  that  the  assent  of  the  husband  cannot  be  presumed, 
and  without  it  the  deed  conveyed  nothing  to  the  wife.  The 
deed  to  the  wife  was  good,  unless  the  husband  dissented;  but 
if  his  assent  was  necessary,  it  will  be  presumed  in  a  case  so 
much  for  her  benefit.  But  from  the  situation  of  these  parties, 
it  is  unnecessary  to  consider  that  question,  as  will  appear  from 
the  view  taken  of  the  next  ground,  to  wit,  that  if  the  deed  had 
any  effect,  it  vested  the  property  in  the  husband,  and  not  in  the 
wife.  This  may  be  a  question  of  some  importance,  though 
perhaps  not  necessary  to  be  decided  in  this  place.  Judge  Beeve, 
in  his  treatise  on  T  nestic  Relations,  says,  that  personal  chat- 
tels accruing  to  tLo  wife  during  coverture,  vest  immediately  in 
the  husband,  and  to  this  effect  quotes  1  Com.  Dig.  555;  l»eeve, 
61. 

This  learned  author,  however,  admits  that  there  are  authori- 
ties which  hold  that  the  right  is  not  vested  in  the  husbaud, 
until  he  has  reduced  the  goods  into  possession,  and  acknowl- 
edges that  the  latter  is  the  established  doctrine  of  the  court  of 
equity,  and  that  it  still  remains  to  be  ascertained  how  the  ques- 
tion will  be  ultimately  settled  by  the  courts  of  this  conntiy. 
Ho  also  says  he  is  inclined  to  adopt  the  doctrine  laid  down  by 
Comyn,  because  it  preserves  the  symmetry  of  the  law.  But  I 
should  cousider  it  one  step  gained  towards  preserving  the  sym- 
metry of  the  law  to  offect  an  uniformity  of  decision  between 
the  courts  of  law  and  equity.  And  I  am  disposed  to  think  that 
tlio  i)revailin^  opiuiun  in  this  state,  even  in  the  courts  of  law, 
lias  been  in  couforniily  with  the  decisions  of  the  courts  of 
equity.  It  is  not,  however,  necessary  to  determine  the  ques- 
tion in  this  case;  for  the  husband,  having  deserted  and  aban- 
doned his  Avife,  may  be  considered,  as  it  is  expressed  in  England, 
as  having  abjured  the  realm;  iu  which  case  the  wife  maybe 
looked  upon  as  a  feme-Hole,  Indeed,  from  the  length  of  time 
which  he  had  been  absent,  and  no  certain  accounts  having  been 
received  of  biin  from  tiie  time  of  his  departure,  the  jury  might 
fairly  presume  that  he  was  dead  at  the  time  the  deed  was  made: 
for  he  had  then  been  absent,  according  to  the  testimony  of  one 
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wituesSy  at  least  five  or  six  years,  and  twenty-five  or  six  when 
this  action  was  tried.  But  the  last  and  most  important  ground 
relied  on  is  that  the  deed  was  founded  on  an  immoral  considera- 
tion, and  therefore  ought  not  to  be  supported  in  a  court  of  law. 
The  consideration  here  spoken  .of  is  cohabitation  with  the 
plaintifTs  wife,  then  Mrs.  Filkerton.  This  fact  is  inferred  from 
the  consideration  expressed  in  the  deed,  "  love  and  good-will," 
while  she  was  still  the  wife  of  another  man.  But  I  can  easily 
suppose  a  person  may  entertain  such  a  friendship,  or  love  and 
good-will,  for  a  married  woman,  and  particularly  one  aban- 
doned and  forsaken,  as  this  unfortunate  woman  was,  as  to  in- 
duce him  to  give  her  a  small  portion  of  his  property,  without 
considering  it  as  irresistible  evidence  of  illegitimate  love;  and 
much  less  would  I  consider  such  an  expression  by  an  ignorant 
man,  who  perhaps  thought  it  necessary  to  express  some  con- 
sideration, sufficient  to  destroy  the  reputation  of  a  virtuous 
woman.  For  whatever  might  have  been  the  real  character  of 
this  woman,  I  think  we  are  bound  to  suppose  her  such,  while 
we  are  considering  the  subject  with  reference  to  the  Toed  only; 
and  I  do  not  think  a  contrary  presumptit  'i  is  very  much 
strengthened  by  the  extrinsic  evidence. 

Mrs.  Filkerton  snys  Daniel  White  used  to  visit  Mrs.  CuRaek 
(then  Mrs.  Filkerton),  but  she  does  not  know  the  object  of  his 
visits.  Drury  Filkerton  says  that  White  desire  d  Lim  to  ask 
her  if  she  would  receive  his  visits;  he  did  so,  and  she  did  not 
object;  that  is,  she  made  no  reply.  The  testimony  of  the  first 
witness  proves  nothing;  that  of  the  second  but  little;  if  it 
proves  anything,  it  is  so  extraordinary  that  I  think  it  not  en- 
titled to  much  weight.  If  Mrs.  Filkerton  had  been  a  notorious 
strumpet,  there  would  have  been  no  necessity  for  sending  an 
embassador  to  negotiate  such  a  treaty.  If  she  was  a  woman  of 
previous  good  character,  he  would  hardly  have  adopted  that 
method  to  seduce  her.  But  he  does  not  explain  for  what  pur- 
pose he  wished  to  visit  her;  and  after  all,  he  only  made  the 
proposition,  and  she  made  no  reply.  I  suppose  he  took  silenco 
for  consent,  and  that  is  now  to  be  received  as  plenary  proof  of 
an  illicit  intercourse  between  them.  I  do  not  feel  authorized 
to  give  such  a  construction  to  the  testimony. 

But  suppose  the  fact  of  cohabitation  to  be  clearly  proved,, 
would  the  conclusion  follow  which  has  been  drawn  from  it  ? 
In  order  to  determine  that  question  it  is  necessary  to  inquire 
what  the  common  law  was,  and  whether  any,  and  what,  altera- 
tion has  been  made  by  our  act  on  the  subject.     The  text  oa 
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which  the  whole  doctrine  contended  for  is  predicated  is,  that 
ex  turpi  coniradtL  non  orUwr  cusHo.  If  we  were  now  for  the  fitst 
time  called  upon  to  determine  what  degree  of  turpitude  should 
render  a  contract  void,  and  to  settle  all  the  distinctions  to 
which  such  a  maxim  might  give  rise,  we  should  have  a  task  of 
uo  small  difficulty  to  peiform.  But  it  appears  to  me  that  the 
law  is  so  well  settled  there  is  little  left  for  us  to  do.  Whether 
wisely  settled  or  not,  is  not  for  me  to  determine;  the  law  must 
be  our  guide. 

1.  I  take  it  to  be  clear  law  at  this  day  that  a  contract  made 
in  consideration  of  future  cohabitation  is  absolately  Toid:  Walter 
V.  Perkins,  3  Burr.  1568.  The  law  will  not  permit  a  woman  to 
make  her  virtue  an  article  of  merchandise;.  Such  gross  in- 
decency and  immorality  contaminates  the  very  souxoe  and 
foundation  of  the  contract,  and  renders  it  void  from  the  be- 
ginning. In  the  case  of  Walker  v.  PerJans,  the  oonsideralion 
was  expressed  on  the  face  of  the  deed.  Whether  it  would  be 
permitted  to  aver  such  a  consideration  contnuy  to  the  deed 
does  not  appear. 

2.  I  take  it  to  be  as  clearly  settled,  on  the  other  hand,  that 
where  a  bond  or  deed  is  given  for  past  cohabitation,  it  is  good: 
Turner  v.  Vaughan,  2  Wilson,  339.  In  that  case,  also,  the  con- 
sideration was  expressed  in  the  condition  of  the  bond,  and  the 
judges  all  agreed  that  it  was  a  good  and  meritorious  considera- 
tion. The  reason  is,  because  where  a  woman  has  been  seduced, 
ber  reputation  destroyed,  and  herself  exiled  from  the  company 
and  society  of  all  the  respectable  part  of  the  community,  she 
is  entitled  to  some  compensation  or  reparation  for  the  injury 
from  the  author  of  her  ruin.  She  is  not  considered  guiltless 
in  a  moral  point  of  view;  but  tbe  law  will  not  on  that  acoonnt 
prohibit  tbe  person,  who  has  caused  or  perhaps  has  only  con- 
tributed to  her  misfortune,  from  doing  her  that  justice  to  which 
he  may  consider  her  entitled.  Tlie  turpitude  is  in  the  act,  and 
not  in  the  compensation. 

3.  But  a  third,  and  perhaps  the  most  numerous  class  of  cases 
is  where  a  bond  or  other  deed  is  given  to  a  woman,  while  living 
in  adultery  with  the  man  who  makes  the  deed,  without  express- 
ing the  consideration  for  which  it  was  given,  or  purporting  to 
be  for  a  good  and  valuable  consideration.  And  here  I  think  I 
may  lay  down  another  rule,  that  such  a  deed  is  always  to  be 
taken  as  good  at  law.  For  where  a  deed  purports  to  be  for  a 
good  consideration,  the  contrary- is  never  to  be  presumed.  The 
mere  fact  of  living  together  would  not  prove  that  cohabitatioa 
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was  the  consideration;  and  if  that  fact  was  proyed,  it  would 
still  remain  to  be  shown  that  it  was  for  f utture  cohalntation. 
Both  these  facts  must  be  proved;  they  are  not  to  be  presumed. 
There  is  all  the  difference  between  a  deed  made  during  co- 
habitation and  one  made  in  consideration  of  future  cohabitation 
that  there  is  between  a  good  and  a  yoiddeed. 

All  the  cases  which  have  been  relied  on  by  the  defendant's 
counsel  are  taken  from  the  equity  books;  but  sitting  in  a  court 
of  law  we  must  be  goyemed  by  the  rule  of  law,  and  not  of 
equity.  The  courts  of  equity  haye  this  advantage  over  a 
court  of  law,  that  although  they  recognise  the  rules  before  laid 
down,  yet  when  a  party  comes  into  that  court  to  enforce  the 
specific  performance  of  such  a  contract,  they  will  be  governed 
by  the  particular  circumstances  of  the  case;  and  in  many  cases 
where  they  will  not  lend  their  aid  to  carry  the  contract  into 
effect,  they  will  not  set  it  aside.  Yet  the  courts  of  equity,  with 
the  unlimited  discretion  they  exercise,  have  never  gone  so  far 
as  is  contended  for  in  this  case.  Two  great  considerations  with 
the  courts  of  equity  are:  1.  Whether  the  cohabitation  was  with 
a  married  or  a  single  man;  2.  Whether  the  woman  was  pre- 
viously virtuous,  and  had  been  seduced.  The  argument  or 
reasoning  in  the  court  of  equity  is,  if  the  cohabitation  was  with  a 
single  man,  there  is  reason  to  presume  the  woman  mny  have 
been  seduced  by  a  promise  of  marriage;  but  she  can  have  no 
such  expectation  from  a  married  man.  If  she  was  a  common 
woman  before  the  unlawful  intercourse  commenced,  she  has 
sustained  no  iojury,  and  therefore  is  entitled  to  no  reparation. 
But  although  these  may  be  considerations  with  the  courts  of 
equity,  they  are  not  subjects  of  inquiry  for  courts  of  law;  and 
even  in  the  courts  of  equity,  I  believe  I  am  authorized  to  say, 
these  are  only  considerations  by  which  their  discretion  will  be 
directed,  and  not  rules  of  law  by  which  their  decisions  are  al- 
ways governed.  In  the  case  of  Lady  Cox,  3  P.  Wms.  340,  the 
master  of  the  rolls  said  it  was  reasonable  to  presume  the  bond 
was  given  to  induce  her  to  continue  to  live  with  him;  in  which 
case  it  was  worse  than  a  voluntary  bond.  He  therefore  post- 
poned it  to  simple  contracts,  debts,  but  he  did  not  set  it  aside; 
and  that  was  a  bond  given  by  a  married  man,  and  the  woman 
knew  it  when  the  bond  was  given.  In  the  case  of  the  Mar- 
ckioTieisa  of  Annandale  v.  Ann  Harris,  2  P.  Wms.  432,  where  a  bill 
was  brought  to  have  the  bond  delivered  up,  and  where  there 
was  also  a  cross-bill  for  performance,  the  bond  was  decreed  to 
be  paid.    Indeed,  in  none  of  the  cases  produced,  even  from 
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the  equity  books,  haye  the  bonds  been  decreed  to  be  given  up, 
or  deeds  set  aside;  but  the  courts  have  merely  refused  their  aid 
to  cany  them  into  effect. 

Having  thus  cursorily  noticed  the  general  rules  by  which 
courts  of  law  and  equity  are  governed  in  oases  of  this  sort,  lei 
us  now  apply  them  to  the  case  under  consideration.  The  most 
that  can  be  made  of  this  case  is,  that  the  deed  was  made  dur- 
ing cohabitation;  but  it  was  not  proved  to  have  been  made  in 
consideration  of  cohabitation.  On  the  contrary,  Pilkerton 
says,  the  proposition  which  he  was  authorized  to  make,  and 
which  laid  the  foundation  for  the  criminal  intercourse  that 
rJterwards  took  place,  if  it  ever  did  exist,  was  some  time  after 
the  deed  was  executed.  No  case  can  be  found  where  such  a 
deed,  on  such  evidence,  has  been  set  aside  or  held  void.  I  will 
not  protract  this  opinion  by  pointing  out  the  endless  variety  of 
cases  where  every  principle  of  honor,  law  and  morality  requires 
such  provision  to  be  made  for  an  unfortunate  woman  and  more 
unfortunate  offspring.  But  I  will  suppose  a  woman  abandoned 
to  vice,  and  reduced  to  the  lowest  degree  of  degradation;  is 
she,  on  that  account,  to  be  abandoned  to  misery  and  distress; 
to  be  turned  out  upon  the  world,  poor,  wretched,  and  naked; 
to  depend  on  charity,  or  the  bounty  of  the  state,  for  support? 
May  not  the  author  of  her  wretchedness,  or  he  who  has  par- 
ticipated in  her  vices,  relieve  her  from  penury  and  want!  Ougl:t 
Le  not  to  be  compelled  to  do  it?  And  surely  when  he  does 
voluntarily,  what  ever^'  person  would  say  he  was  bound,  by 
every  principle  of  morality  and  religion  to  do,  and  what  other- 
wise the  state  would  perhaps  be  obliged  to  do,  the  law  will  not 
declare  the  act  void.  In  equity,  the  previous  character  will  be 
sometimes  inquired  into.  But  in  the  case  of  EiU  v.  Sp*'ncer^ 
Amb.  641,  Lord  Camden  said,  there  was  no  principle  in  equity 
which  said  a  man  may  not  give  a  voluntary  bond  to  a  common 
prostitute.  The  woman,  in  that  case,  was  proved  to  have  been 
a  common  prostitute  for  seven  years  before  her  acquaintauoe 
with  the  obligor,  and  continued  so  during  her  criminal  inter- 
course with  him;  yet  the  lord  chancellor  would  not  relieve 
against  the  bond,  nor  order  it  to  be  given  up.  I  think  it  re- 
sults from  all  those  cases,  that  without  any  discrimination,  if 
there  has  been  no  fraud,  the  only  case  where  such  a  bond  or 
deed  is  held  to  be  void*  at  law,  is  where  it  is  given  for  future 
cohabitation,  and  clearly  proved  to  be  so. 

I  have  given  this  subject  more  attention  than  the  particular 
case  before  us  required,  with  a  view  to  the  construction  of  our 
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own  act,  which  is  now  to  be  considered.  And  even  that  would 
not  have  rendered  it  necessaiy  but  for  the  opinion  which  it  ia 
said  was  advanced  by  the  presiding  judge  in  this  case,  and 
similar  opinions  by  other  members  of  this  bench  on  a  former 
occasion.  For  although  there  is  no  ground  made  in  this  case 
of  misdirection^  yet  it  is  of  the  first  importance  that  we  avail 
ourselves  of  the  earliest  opportunity  to  reconsider  opinions 
hastily  delivered,  and  correct  those  which  are  calculated  to 
mislead  the  public  mind  with  regard  to  the  law.  It  is  said  tiiat 
the  judge,  on  the  circuit,  instructed  the  jury,  that  the  deed  in 
question  was  void  at  common  law;  but  that  it  was  good  under 
our  act  of  assembly,  which  had  in  that  respect  repealed  the 
common  law.  I  hope  I  have  satisfactorily  shown  that  it  was 
not  void  at  common  law,  and  I  will  now  proceed  to  consider  our 
act  which  is  alluded  to.  The  act  is  in  these  words:  ''If  any 
person,  who  is  an  inhabitant  of  this  state,  or  who  has  an  estate 
therein,  shall  have  already  begotten,  or  shall  hereafter  beget, 
any  bastard  child  or  children,  or  shall  live  in  adultery  with  a 
womau,  the  said  person  having  a  wife  or  lawful  children  of  his 
own  living,  and  give,  or  settle,  or  convey,  either  in  trust,  or  by 
direct  conveyance,  by  deed  of  pift,  legacy,  devise,  or  by  any 
other  way  or  means  whatsoever,  for  the  use  and  benefit  of  said 
woman  with  whom  he  lives  in  adultery,  or  of  his  bastard  child 
or  children,  any  larger  or  greater  portion  of  the  clear  value  of 
his  estate,  real  or  personal,  after  payment  of  his  debts,  than 
one  fourth  part  thereof ^  such  deed  of  gift,  conveyance,  legacy, 
or  devise,  made,  or  hereafter  to  be  made,  shall  be,  and  the  same 
is  hereby  declared  to  be  null  and  void  for  so  much  of  the 
amount  or  value  thereof  as  shall  or  may  exceed  such  fourth 
part  of  his  real  and  personal  estate:"  1  Brevard,  68. 

I  shall  not  consider  this  act  as  going  to  give  validity  to  con- 
tracts bottomed  on  a  base  and  immoral  consideration,  which 
were  void  at  common  law.  But  it  certainly  recognizes,  in  very 
strong  and  explicit  language,  the  principles  which  I  have  been 
endeavoring  to  establish,  that  a  bond  or  deed,  given  even  by  a 
married  man  to  a  woman  with  whom  he  is  living  in  adultery, 
was  not  void  at  common  law.  It  assumes  the  x>ni2ciple,  that 
he  had  a  right  thus  to  dispose  of  his  property,  and  goes  to  re- 
strain the  abuse  of  it.  It  is  not  the  intention  or  the  effect  of 
the  law  to  encourage  vice  and  immorality,  or  to  legalize  cor- 
ruption. It  recognizes  a  light  iu  every  man,  to  make  repara- 
tion to  injured  innocence,  or  injured  reputation.  It  coubiders 
every  man  as  a  free  agent,  having  the  disposition  of  his  own 
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property.  It  does  not  confer  on  married  men  the  exclusiTe 
privilege  of  keeping  mistresses.  On  the  oontraiy,  when  one 
beeomes  so  forgetful  of  the  duty  which  he  owes  to  himself,  to 
society,  and  his  £amily,  it  prohibits  him  from  giving  the  whole 
iA  hia  property  to  mch  a  wom^,  in  exclusion  of  his  wife  and 
children,  a  privilege  in  which  he  wss  not  restrained  by  the 
common  law;  and  leaves  him  nevertheless  to  judge  whether  the 
object  of  his  ciiminal  intercourse  oug^t  not  also  to  *be  the  ob- 
ject of  his  bounty;  and  to  determine,  vdthin  certain  restrictions, 
of  ihe  nature  and  extent  of  the  compensation  which  she  deserves. 
And  although  it  will  sometimes  happen,  that  a  portion  of  a 
man's  property  will  be  taken  from  a  virtuous  vnf e  and  an  amia- 
ble family  of  children,  to  support  a  dissolute  and  profligate  mia- 
iress,  yet  the  roles  of  law  must  be  uniform. 

In  this  countiy,  where  divorces  are  not  allowed  for  any  cause 
whatever,  we  sometimes  see  men  of  exceUent  chsracters  un- 
fortunate in  their  marriages;  and  virtuous  women  abandoned, 
or  driven  away  houseless  by  their  husbands,  who  would  be 
doomed  to  celibacy  and  solitude,  if  they  did  not  form  connec- 
tions which  the  law  does  not  allow,  and  who  make  excellent 
husbands  and  virtuous  wives  still.  Yet  they  are  considered  as 
liviDg  in  adnllary,  because  a  rigorous  and  unyielding  law,  from 
motives  of  policy  alone,  has  ordained  it  so.  The  infinite  variety 
of  shades  by  which  the  different  cases  may  be  distinguished, 
renders  it  impossible  to  lay  down  any  definite  rules  for  consid- 
ering them.  In  equity,  from  the  peculiar  construction  of  that 
court,  perhaps  some  discrimination  may  be  made;  but  I  doubt 
Tery  much  whether  greater  justice  will  be  done  than  at  law. 
It  is  not  because  a  woman  has  forsaken  the  paths  of  virtue  that 
she  is  to  be  abandoned  and  forsaken.  The  first  woman  that 
was  made,  who  came  pure  and  spotiess  from  her  maker's  hand, 
was  the  victim  of  seduction;  but  she  was  still  provided  for. 
And  the  law  looks  vriih  that  indulgence  on  the  frailties  of 
human  nature,  as  not  to  consider  every  error  an  unpardonable 
crime. 

I  am  of  opinion  a  new  trial  ought  not  to  be  granted. 

Orimke,  Colcoce,  Gantt,  Cheves,  and  Johnsok,  JJ.,  con- 
curred. 


Cohabitation  as  a  Considxration.— The  principftl  cMe  wis  interpreted  ia 
StngUton  v.  Bremar,  Harper,  201,  211,  aBsampait  on  a  promiaeoiy  note,  which 
the  defendant  alleged  was  given  in  consideration  of  cohabitation  and  void. 
In  the  opinion  of  the  ooart»  delivered  by  Judge  Nott,  the  following  lanfpiage 
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is  used:  "  This  brings  me  to  the  oonsidentkni  of  the  aezt  gnmad,  whidi  m 
a  supposed  misdirection  of  the  judge  in  instructing  Um  jaaey  that  if  tbsgr 
should  be  of  opinion  that  the  note  was  given  in  consideration  of  past  cohabi- 
tation, the  plaintiff  was  entitled  to  a  verdict.  The  only  cases  that  I  can  now 
recollect,  either  in  this  state  or  in  Kngland,  where  this  question  has  been 
involved  have  arisen  upon  bonds  or  deeds  wherein  the  consideration  could 
not  be  inquired  into,  unless  it  could  be  shown  to  be  imlawful;  and,  therefore, 
where  a  bond  is  given  in  consideration  of  past  cohabitctioD,  it  is  good,  be* 
cause  where  the  consideration  has  been  gratnitoaa  the  bond  most  be  consid- 
ered as  voluntary.  The  English  decisions  upon  the  subject  are  considered^ 
and  seem  to  be  recognized  as  correct  in  the  case  of  Cuaaelsand  w{fe  v.  WhUe, 
2  Const.  Dec.  270.  The  judge  who  delivered  the  opinion  of  the  court  in  that 
case,  speaking  of  the  case  of  Turner  v.  Vauf^tan,  2  Wils.  399,  which  was  an 
action  on  a  bond,  expressed  on  its  faoe  to  be  for  past  cohabitation,  says  tb« 
English  judges  held  it  to  be  a  good  and  meritorious  consideration.  Perhaps 
that  is  rather  too  strong  an  expression,  for  although  a  person  may  be  entitled 
to  merit  for  making  reparation  for  injured  reputation,  whether  occasioned  by 
seduction  or  otherwise,  the  act  itself  of  unlawful  oobabitation  can  never  h& 
considered  meritorious.  I  presume,  therefore,  that  past  cohabitation  under 
any  circumstances,  would  not  be  considered  as  a  consideration  on  which  an 
action  of  assumpsit  could  be  maintained  without  some  written  agreement; 
and  it  follows,  from  the  principles  above  laid  down,  that  the  mere  fact  of  re- 
ducing it  to  writing,  or  giving  it  the  form  of  a  promissory  note,  cannot  make 
it  so.  "When  the  consideration  is  gratuitous,  a  pn>mise  made  afterwards 
must  be  considered  as  equally  gratuitous  and  voluntary;  and  therefore  it 
it  must  be  optional  with  the  party  whether  he  will  perform  it  or  not.  It  is 
otherwise  with  bonds,  which,  though  voluntary,  must  be  supported  in  a 
court  of  law.  Whether  a  promissory  note  given  for  the  actual  injury  sus- 
tained in  reputation  by  seduction,  would  be  supported  as  bottomed  on  a  good, 
consideration,  is  a  question  which  does  not  occur  in  this  case;  but  I  am  sat- 
isfied that  the  note  in  question  was  given  iu  consideration  of  cohabitation, 
though  past  it  must  be  considered  as  voluntary,  and  the  plaintiffs  action 
must  fail "  And  the  growing  opinion  seems  to  be  that  past  illicit  cohabita- 
tion is  not  a  good  consideration  for  a  promise:  BeaumotU  v.  Reeve*,  55  E.  C. 
L.  R.  483;  1  Parsons  on  Cent,  sec.  43G;  Smith  on  Cont.,  sees.  16  and  199i 
Contracts  in  consideration  of  future  illicit  cohabitation  are  invalid.  Samn 
citations,  and  Walker  v.  Gregory,  36  Ala.  180. 


Ayer  V.  Wilson. 

[2  Mnx,  S19.] 

Jonrr  Coht&actobb. — ^If  one  joint  contractor  die,  the  snrviTors  only  can  bt 
sued  at  law;  and  when  all  have  died,  the  action  must  be  against  tlw 
representative  of  the  last  survivor. 

CovEKAKT  against  the  personal  representatiYes  of  Tarrington 
Buford,  deceased,  on  a  deed  of  bargain  and  sale,  in  which  the 
decedent  and  one  Mary  Touchstone  were  jointly  bound.  The 
defendant  pleaded  the  survivorship  of  Mary  Touchstone.    Judg- 
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ment  was  rendered  for  the  plaintiff  on  a  demurrer  to  this  plea. 
Motion  to  reverse  this  judgment. 

By  Court,  Cheyes,  J.  In  the  case  of  a  joint  contract,  like  the 
present,  if  one  of  the  parties  die,  his  executors  or  administra- 
tors are,  at  law,  discharged  from  liability,  and  the  saryivor 
alone  can  be  sued:  1  Chitty  on  Plead.  36;  and  in  case  the  sur- 
vivor be  dead,  his  executor  or  administrator  alone  is  to  be  sued: 
1  Chitty  on  Plead.  37,  38.  This  point,  which  is  very  clear,  ac- 
cording to  the  English  books,  has  scarcely  ever  been  questioned; 
and  in  the  only  case  before  the  present  in  which  I  have  known 
it  to  be  questioned,  it  was  recognized  by  this  court:  BurweU, 
Boykin  v.  Administrators  of  Watson.  The  only  distinction  be- 
tween that  case  and  the  present  is,  that  there  the  survivor  was 
living;  and  here  it  is  stated,  though  it  does  not  appear  from  the 
pleadings,  that  she  is  dead;  this  difference  in  the  state  of  the 
facts  makes  no  difference  in  point  of  law;  the  cases  are  the 
same.  It  has  been  supposed,  that  there  is  no  good  reason  for 
this  rule  of  law.  But  if  an  adherence  to  the  essential  doctrines 
of  actions  and  of  pleadings,  and  the  nature  of  the  contract  can 
furnish  one,  there  is  a  very  good  reason  for  it. 

Where  persons  contract  jointly  they  must,  if  living,  be  sued 
jointly.  This  is  the  inevitable  consequence  of  the  nature  of 
their  contract.  If  one  die,  it  must  produce  one  of  the  follow- 
ing results:  1.  The  survivor  and  the  representatives  of  the  de> 
•ceased  must  be  joined.  But  independent  of  the  objection  that 
there  might  be  no  representative,  this  is  impracticable,  because 
the  same  j  udgment  cannot  be  rendered  against  both.  The  judg- 
ment against  the  survivor  would  be  de  bonis  propriis,  and  that 
against  the  representatives  of  the  joint  contractor  de  bonis  (esta- 
toris:  1  Chitty  on  Plead.  37;  2.  They  must  both  be  sued  in  sep- 
arate actions,  but  that  would  be  to  make  a  new  contract  for  the 
parties  contrary  to  their  stipulations;  it  would  make  it  to  all 
purposes  a  joint  and  several  contract;  3.  The  representatives 
of  the  deceased  contraetor  only  must  be  sued  in  exclusion  of 
the  survivor;  for  this  no  plausible  reason  can  be  alleged.  Or, 
Jastly,  the  resort  must  be  to  the  survivor  exclusively;  and  this 
the  law  has  with  wisdom,  I  think,  established.  It  makes  the 
defendant  liable  for  no  more  than  his  contract,  which  subjected 
him  to  the  payment  of  the  whole,  if  not  aided,  from  any 
oause  whatever,  by  his  associate,  and  gives  to  the  plaintiff  that 
remedy  which  in  general  will  be  most  for  his  advantage,  and 
all  that  he  contemplated  when  he  entered  into  the  contract;  oi 
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otherwise  he  would,  as  he  might  have  done,  have  made  it  a 
joint  and  several  contract.  Besides,  it  is  only  a  question  of 
jurisdiction,  for  both  the  plaintiff  and  defendant  have  a  remedy 
perfectly  ample  and  precisely  just,  governed  by  the  real  equity 
of  the  case,  in  a  coart  of  equity,  if  the  precise  rules  of  law 
should  nob  reach  the  justice  of  the  case.  If  there  be  any  hard- 
ship on  any  side,  it  is  of  the  nature  of  those  cases  of  hardship 
which  form  a  great  part  of  the  jurisdiction  of  the  court  of 
equity.  I  am  satisfied  the  law  is  as  it  ought  to  be.  I  think  the 
motion  ought  to  be  granted. 

Gbimke,  Coloock,  Nott,  and  Johhson,  JJ.,  concurred. 


Reeves  v.  Booth. 

[3  Mill,  834.] 
Pabol  Proof  of  a  Will  is  admianble  when  the  original  is  lost. 

PABTmoN  of  real  estate.  One  of  the  defendants  claimed 
under  an  alleged  will  of  William  Beeves,  and  offered  parol  evi- 
dence to  prove  that  William  made  the  will  and  stated  on  his 
death-bed  that  he  had  done  so,  although  the  same  had  beeu 
misplaced  and  could  not  be  found  when  the  testator  called  for 
it,  and  the  testator  died  intending  the  iustrument  to  be  his  will. 
This  evidence  was  rejected,  Smith,  J.,  stating  that  the  law  pre- 
sumed that  the  will  had  been  revoked,  and  that  the  presump- 
tion could  not  bo  rebutted  by  parol.  Partition  as  prayed  for 
was  ordered  upon  the  return  of  a  verdict  for  the  plaintiff.  Mo- 
tion for  new  trial. 

By  Court,  Gauit,  J.  The  authority  quoted  on  the  trial  of 
the  case  (Shep.  Touch.  411)  is  in  point  to  show  that  the  parol 
proof  ought  to  have  been  admitted.  In  Phillips  on  Ev.  378,  in 
a  note  of  a  case  taken  from  Cai.  363,  it  is  said  that  where  the 
original  will  is  shown  to  be  lost  the  next  best  evidence  of  its 
coutents,  as  in  the  case  of  a  deed,  is  admissible.  From  the 
combined  force  of  these  autborities,  and  the  latitude  allowed  in 
all  other  cases,  of  admitting  proof  of  the  contents  of  a  deed  or 
other  instrument,  to  be  gone  into  when  the  original  is  proved 
to  have  been  lost,  I  am  of  opinion  the  evidence  offered  in  this 
ease  ought  to  have  been  received.  The  declarations  of  William 
Beeves  on  his  death-bed,  expressive  of  his  belief  of  the  exis- 
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tence  of  the  will,  and  that  it  had  been  left  in  the  hands  of  John 
McBeary,  Esq.,  who  drew  and  was  a  subscribing  witness  there- 
to, if  of  sound  mind  at  the  time,  would  leave  no  doubt  of  the 
fact  that  he  had  not  canceled  it  himself.  If  proof  to  the  extent 
alleged  could  have  been  adduced  on  the  trial,  it  would,  in  mj 
opinion,  have  satisfactorily  evinced  the  right  of  one  of  the  de- 
fendants to  the  land  devised  to  him;  and  the  evidence  having 
been  offered  and  rejected  as  iDadmissible,  I  think  a  new  trial 
ought  to  be  had. 

Gbockb,  Coloook,  Nott,  Chevbs,  and  Jouhsoh.  JJ.,  concurred. 


See  a  similar  deoinon,  WUmot  ▼.  TcUbd,  1  Am.  Dee.  374^  The  caae  of  Smg- 
den  V.  Lord  SL  Leonards,  1  P.  D.  154,  decided  in  1S76,  in  the  conrt  of 
appeals,  furnishes  a  most  interesting  illustration  of  the  application  of  the 
principles  governing  the  admissibility  of  parol  evidence  to  establish  lost  in- 
struments. In  that  case  the  plaintiffs  son^t  to  prove  the  wiU  of  Baron 
St.  Leonards  upon  the  testimony  of  his  daughter,  Charlotte  Sugden.  She 
had  seen  the  will  for  the  last  time  in  1873,  two  years  before  her  father's  de- 
cease; but  between  that  time  and  the  date  of  its  execution,  in  1870,  Lord  St 
Leonards  himself  had  read  it  to  her  on  one  occasion,  and  she  herself,  at  his 
request,  had  read  it  on  three  other  occasions.  Her  veracity  and  honesty  of 
purpose  were  admitted  on  both  sides  to  be  beyond  all  question,  and  although 
she  was  largely  to  be  benefited  by  establishing  the  will,  Chief  Justice  Cock- 
bum  said:  "I  am  glad  to  think  that  it  has  not  occurred  to  any  one  to  say,  or 
to  suggest,  that  upon  that  ground  Miss  Sugden  has  intentionally  deputed 
one  hair's  breadth  from  the  truth."  What  became  of  the  lost  instrument 
was  not  known.  It  had  been  kept  in  a  private  box  on  the  first  floor  of  the 
testator's  residence,  and  the  key  locked  in  an  escritoire,  to  which  it  was 
thought  that  Lord  St.  Leonards  alone  had  access.  On  the  trial  it  appearsd 
that  of  the  various  keys  in  the  house  five  of  them  could  unlock  the  escritoire. 
This  fact,  together  with  the  declarations  of  the  testator  while  confined  by  his 
last  sickness,  were  considered  as  *rebutting  the  presumption  of  a  destruction 
of  the  will  with  an  intention  to  revoke  it. 

From  the  exhaustive  opinioos  of  the  judges  presiding  in  this  case  in  its 
different  stages,  the  foUoMring  principles  of  law  may  be  deduced:  1.  The  con- 
tents of  a  lost  will,  like  those  of  any  other  lost  instrument,  may  be  proved 
by  secondary  evidence;  and  they  may  be  proved  by  the  testimony  of  a  single 
witness,  though  interested,  whose  veracity  and  competency  are  unimpeached. 
2.  The  declarations  written  or  oral,  made  by  a  testator  both  before  and  after 
the  execution  of  his  will,  are,  in  the  event  of  its  loas,  admisnble  as  seoondaiy 
evidence  of  its  execution.  As  to  declaration  made  after  the  execution  of  the 
will,  Mellish,  L.  J. ,  dissented.  3.  When  the  contents  of  a  lost  will  are  not 
completely  proved,  probate  will  be  granted  to  the  extent  to  which  they  are 
Droved. 
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Caldwell  v.  Eneas. 

[91llXJk848.] 

VoLUKTABT  ItxPAiBS  placed  <m  the  landi  of  aenoUier  beoome  apart  of  the 
realty,  and  cannot  be  remoTcd. 

AcnoK  to  recover  the  yalae  of  certain  planks  which  plaintifl 
had  nailed  down  as  the  floor  in  a  house  belonging  to  the  de- 
fendant. Defendant  had  permitted  the  plaintifi's  mother  to 
liye  in  his  house  as  long  as  she  pleased,  without  rent,  on  con- 
dition that  she  would  put  it  in  good  repair.  After  the  plaint- 
iff's mother  had  removed  from  the  house,  defendant  took  away 
the  plank. 

By  Court,  Obdcss,  J.  I  am  of  opinion  the  decree  was  wrong, 
for  the  contract  to  repair  the  house  was  with  Mrs.  Julian,  and 
not  with  the  plaintiff,  her  daughter;  and  if  the  daughter,  who 
lived  with  the  mother  under  the  aforesaid  agreement,  chose  to 
put  any  repairs  upon  the  house,  it  must  be  at  her  o^n  risk  and 
charge;  for  instance,  if  one,  seeing  my  fence  down,  chooses  to 
repair  it,  without  consulting  me,  he  cannot  afterwards,  either 
charge  me  with  it,  or  carry  away  such  materials  as  were  made 
there,  and  particularly  if  they  were  so  fastened  as  to  become 
part  of  the  freehold.  This  was  precisely  the  case  here;  and 
there  must,  therefore,  be  a  reversal  of  the  decree  of  the  circuit 
court. 

OoiiCOGEy  NoTT,  Cheyes^  Oaistt,  and  Johnson,  JJ.,  concurred 


Ayer  v.  Hay. 

[2  MniH  866.] 

ORionrAL  UNDXBTAxnro. — If  one  promisee  to  pay  for  aervicea  to  be  done 
for  another,  this  is  an  original  undertaking. 

AcnoN  to  recover  the  sum  of  thirty  dollars  on  the  following 
letter:  ''  I  will  raise  the  money  by  subscription  if  I  can;  and  if 
not,  I  will  pay  it."  This  had  been  written  on  account  of  a 
poor,  sick  woman  whom  a  doctor  Biyan  refused  to  attend, 
unless  some  person  would  become  security  for  the  above  sum. 

By  Court,  Orimkb,  J.  The  court  below  had,  on  the  author- 
ity of  Stephen,  liamsay  d  Co.  v.  Winn,  nonsuited  the  plaintiff, 
considering  it  as  a  niUlum  pactum ,  being  the  assumption  of  one  to 
pay  the  debt  of  another  without  any  consideration.    But,  in  my 
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opinion,  this  case  is  veiy  distinguishable  from  that,  inasmuch 
as  that  debt  was  due  before  the  note  was  given,  and  there  was 
no  consideration  whatever  to  the  payee,  who  had  undertaken 
to  pay  that  debt.  But  in  the  present  case  no  debt  had  yet 
been  incurred  when  the  defendant  promised  to  pay  the  thirty 
dollars,  and  it  was  upon  a  good  consideration,  for  the  service 
had  been  proved  to  have  been  performed  by  the  doctor.  This 
therefore  must  be  considered  as  an  original  undertaking  on  the 
part  of  the  defendant,  and  for  which  he  is  liable;  and  to  this 
point  it  is  laid  down  in  Cro.  Eliz.  282,  and  1  Gould's  Esp.  188, 
that  where  the  service  had  been  done  at  the  request  of  another, 
it  shall  be  good  to  support  this  case.  I  am,  therefore,  in  favoz 
of  a  new  trial. 

CoLOOoK,  NoTT,  Chevbs,  Gantt,  and  Johhsoh,  JJ.,  ooncuired. 


Davis  i>.  Crawford. 

[3  USLU.  401.: 

Action  on  Contract. — One  who  is  ready  and  offen  to  perfonn  his  part 
of  a  contract,  may  maintain  an  action  against  the  other  contractor  who 
refuses  to  permit  the  contract  to  be  performed. 

Action  on  the  case  for  a  breach  of  contract.  Plaintiff  allcgeil 
that  he  had  been  hired  by  the  defendant  to  haul  two  thousand 
five  hundred  weight  of  cotton  from  Lancaster  district  to  Rich- 
mond, at  five  dollars  per  hundred-weight;  that  plaintiff  had 
started  upon  his  journey,  but  was  overtaken  and  stopped  bv 
the  defendant,  who  wholly  prevented  a  compliance  with  the 
contract  on  the  plaintiff's  part.  The  contract  of  hiring  was 
proved,  but  the  amount  of  cotton  to  be  hauled  was  not.  It 
also  appeared,  that  while  the  plaintiff  was  loading  the  cotton 
upon  his  wagon  at  the  defendant's  house,  the  news  of  peace 
was  received;  whereupon  the  defendant  refused  to  send  the 
cotton.  Defendant  moved  for  a  nonsuit  on  the  ground  that  the 
allegations  of  the  declaration  were  not  proved  as  hud.  The 
motion  was  overruled  and  a  verdict  returned  for  the  plaintiff. 
A  motion  was  then  made  to  set  aside  the  verdict  and  for  leave 
to  enter  up  judgment  on  a  nonsuit. 

By  Court,  Gantt,  J.  This  was  a  special  action  on  the  case 
(or  an  injury  which  the  plaintiff  sustained,  by  a  breach  of  cod- 
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bract,  entered  into  between  him  and  the  defendant.  Had  the 
contract  been  fulfilled  on  the  part  of  the  plaintiff,  and  the  ac- 
tion had  been  brought  for  the  wages  to  which  the  plaintiff 
might  have  entitled  himself  by  an  inland  waggage  to  Bich- 
mond,  there  might,  in  such  case,  have  been  some  little  plausi- 
bility in  the  first  ground  as  stated;  but  eyen  in  that  case,  it 
would  have  been  considered  as  an  immaterial  variance,  as  the 
cotton  to  be  carried  was  to  be  paid  for  at  the  rate  of  so  much 
per  hundred.  There  were  mutual  promises;  the  plaintiff,  on 
his  part,  agreed  to  carry  a  load  of  cotton  from  Lancaster  to 
Richmond,  the  defendant  agreed  to  pay  him  for  this  service  at 
the  rate  of  five  dollars  per  hundred.  The  plaintiff  made  the 
necessary  preparations  for  the  journey,  did  actually  take  in  a 
part  of  the  load,  when  the  defendant  discharged  him,  refusing 
to  fulfill  his  part  of  the  contract  or  agreement.  The  law  says 
that  in  such  a  case,  he  who  was  ready  and  offered  to  perform 
his  part,  but  was  discharged  by  the  other,  may  maintain  an  ac- 
tion against  the  other  for  not  performing  his  part  of  the  agree- 
ment: Doug.  684. 

As  to  the  second  ground,  the  facts  stated  to  have  been  imma- 
terial and  unnecessary,  as  charged  in  the  declaration,  appear  to 
me  to  haye  been  otherwise.  They  were  substantially  proyen 
on  the  trial,  and  furnished  the  basis  upon  which  the  action  on 
the  case  was  bottomed.  Upon  the  whole,  I  am  of  opinion  that 
the  defendant  may  think  himself  fortunate  in  having  so  easily 
gotten  rid  of  this  losing  bargain.  I  am  of  opinion  iliat  he  has 
not  the  shadow  of  pretense  for  bringing  this  appeal. 

The  presiding  judge  took  a  very  correct  view  of  the  case  and 
properly  overruled  the  motion  for  a  nonsuit;  and  I  am  equally 
decided  that  his  appeal  to  this  court  should  be  also  overruled. 

OBQfKE,  CoLCOGK,  Cheves,  Nott,  and  Johnson,  JJ.  ,  concurred. 


In  CHanetif  v.  RoberUon,  reported  in  2  Mill,  404,  an  action  of  assnmpait  to 
ncover  overseer's  wages,  it  appeared  that  the  defendant  had  hired  the 
plaintiff  to  act  as  overseer  for  him,  agreeing  to  allow  the  plaintiff  one  fourth 
of  the  crop.  When  the  crop  had  become  well  advanced,  the  defendant 
tamed  the  plaintiff  away,  without  any  cause,  and  offered  him  one  fourth  the 
value  of  the  crop  as  it  then  was.  The  court  held  that  the  plaintiff  was  en- 
titled to  one  fourth  the  supposed  value  of  the  crop  at  the  time  when  it  should 
he  gathered. 


684  LiviNOSTON  V.  LiviKQSTON.       [8.  GaroliDA» 

Livingston,  Executor,  v.  LiyiNOSTON,  Obdinart. 

[2  Mux,  428.] 

Parties  to  Acnoir. — ^The  same  person  cannot  be  botii  plaintiff  and  dttCend- 
ant,  although  he  is  the  representatiye  of  oonflioting  tif^dm. 

Debt.     The  opinion  states  the  case. 

By  Court,  Nott,  J.  This  was  an  action  of  debt  on  an  ad- 
ministration bond.  The  plaintiff  has  obtained  a  verdict,  and  a 
motion  is  now  made  to  set  it  aside,  and  to  arrest  the  judgment 
on  seyeral  grounds.  The  case  is  a  tissue  of  irregularities  from 
beginning  to  end,  iuTolving  questions,  some  of  which,  if  it  were 
necessary  to  decide  them,  I  should  consider  equally  difficult 
and  important.  But  as  an  insurmountable  objection  to  any 
further  progress  of  the  cause  presents  itself  at  the  threshold, 
which  must  forever  put  an  end  to  it  in  this  court,  it  is  unneces- 
sary to  go  into  a  particular  statement  of  the  circumstances,  or 
to  consider  any  other  question  arising  out  of  the  case.  The 
plaintiff  and  defendant  are  the  same  person,  and  the  question 
is,  whether  a  person  can  in  any  instance  maintain  au  action 
against  himself?  I  believe  a  precedent  for  such  a  case  cannot 
be  found,  and  that,  as  well  as  the  reason  of  the  thing,  I  should 
think  decisive  of  the  question,  if  the  books  were  silent  on  the 
subject. 

But  authorities  are  not  wanting  that  such  an  action  cannot  be 
supported.  The  doctrine  is  well  illustrated  in  the  case  of  exec- 
utors and  administrators.  It  is  laid  down  by  Lord  Coke,  that 
if  the  obligor  makes  the  obligee  his  executor,  it  is  a  release  in 
law  of  the  action:  Co.  Lit.  264b.  And  in  a  note  by  Butler, 
a  debt  is  only  a  writ  to  recover  the  amount  of  the  debt  by  way 
of  action,  and  as  an  executor  cannot  maintain  an  action  against 
bimself,  or  against  a  co-executor,  the  testator,  by  appointing  a 
creditor  executor  of  bis  will,  discharges  the  action,  and  con8e- 
quently  discharges  the  debt.  In  1  Com.  Dig.  336,  it  is  also 
said  that  when  an  executor  is  indebted  to  the  testator,  his  debt 
shall  be  released,  for  the  executor  cannot  maintain  an  action 
against  bimself,  and  in  a  note  of  the  editor,  the  same  reason  is 
given.  In  Taller's  Law  of  Executors,  230,  it  is  laid  down,  that 
if  a  debtor  appoint  his  creditor  executor,  he  is  allowed  to  retain 
bis  debt  in  preference  to  all  other  creditors  of  equal  degree. 
This  remedy  arises  from  the  mere  operation  of  law,  on  the 
ground  that  it  were  absurd  and  incongruous,  that  he  should  sue 
bimself,  or  that  the  same  hand  should  at  once  pay  and  receive 
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the  same  debt.  The  same  reason  runs  through  all  the  books 
that  treat  on  the  sabjeet.  The  whole  current  of  authoritieB, 
from  Lord  Coke  down  to  the  present  day,  go  to  establish  the 
same  doctrine,  and  if  we  were  disposed  to  carry  our  researches 
atill  further  back,  we  should  find  that  the  same  principle  pre- 
vailed. The  case,  to  be  sure,  under  consideration  is  the  case  of 
an  ordinary,  and  not  of  an  executor,  but  the  difference  is  only 
in  name,  and  not  in  principle;  whether  the  plaintiff  is  ordinary 
or  executor,  the  principle  is  precisely  the  same,  and  must  be  in 
all  cases  where  the  character  of  plaintiff  and  defendant  unite  in 
the  same  person.  The  same  incongruity  exists  in  the  one  case 
as  in  the  other,  and  the  same  consequences  must  follow.  I  think, 
then,  it  is  satisfactorily  established  that  the  action  cannot  be 
maintained  in  this  form,  and  what  evil  results  from  such  a  de- 
cision ?  The  persons  interested  are  not  without  a  remedy.  The 
court  of  equity  is  open  to  them,  where  they  may  have  effectual, 
and  in  most  cases,  more  ample  relief,  than  can  be  obtained  in 
this  court.  And  the  distinct  jurisdictions  of  the  two  courts  ought 
to  be  preserred.  I  am  of  opinion  the  judgment  ought  to  be 
arrested. 

Chevss  and  Johnson,  JJ.,  concurred. 
CoLoocK  and  Gantt,  JJ.,  dissented. 
Gbimee,  J.,  was  absent,  being  sick. 


Obuqor  as  Obligee's  Executor. — The  doctrine  here  refierred  to  that  it  is 
a  diacharge  of  the  debt  due  on  a  bond  for  the  obligee  to  appoint  the  obligor 
his  execator  is  diBcnsaed  in  Oriffith  v.  Chew^  11  Am.  Dec  556,  and  in  the  note 
thezeta 


McDowell  v.  Goodwyn. 

[2  Mill,  Ul.] 

Statute  of  Limitations,  Commencement  of. — Where  there  ib  a  promise  to 
pay,  either  at  an  indefinite  time,  or  on  the  happening  of  a  contingency 
\vhich  is  within  the  control  of  the  promisor,  the  statute  commences  at 
once. 

Assumpsit.  Plea,  the  statute  of  limitations,  )reply,  an  original 
saed  out  within  four  years,  and  a  promise  to  pay.  The  evi- 
dence of  a  promise  to  take  the  case  out  of  the  statute  was  a 
letter  dated  February  8,  1809,  in  which  the  defendant  acknowl- 
edged the  present  demand  as  a  debt  then  due,  and  promised  to 
pay  as  soon  as  he  should  sell  his  crops  of  1807  and  1808,  then 
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on  hand.  The  original  writ  in  this  case  was  not  sued  out  until 
March,  1814,  more  than  four  years  after  the  date  of  the  letter; 
but  to  support  the  replication  of  an  original  sued  out  \?ithin 
"the  statutory  time,  an  original  writ  filed  in  February,  1812,  in 
an  action  of  assumpsit  between  the  same  parties,  was  produced 
wherein  the  present  demand  among  others  was  declared  upon, 
and  judgment  obtained  except  for  the  claim  made  the  founda- 
tion of  the  present  action.  The  cause  was  submitted  upon  the 
questions,  when  did  the  statute  commence  to  run,  and  was  the 
replication  of  original  sued  out,  established.  The  presiding 
judge  being  of  opinion  with  the  defendant,  nonsuited  the 
plaintiff.     Motion  to  set  aside  the  nonsuit  was  then  made. 

By  Court,  Johnson,  J.  1.  Where  a  promise  is  made  indefi- 
nitely without  fixing  any  time  for  the  payment,  the  statute  of 
limitations  begins  to  run  instautly;  and  it  appears  equally  clear 
that  when  a  promise  is  to  pay  on  the  event  of  a  contingency, 
the  consummation  of  which  depends  wholly  on  the  promisor, 
it  also  commences  from  the  date  of  the  promise,  becauKC  he 
con  defeat  it  at  his  will,  or  it  might  be  defeated  by  accident;  as 
in  this  case  the  defendant's  testator  might  not  have  sold  his 
crops  for  twenty  years,  or  it  might  have  been  lost  in  transporta- 
tion to  market;  and  if  he  is  to  be  bound  by  this  promise,  all 
the  purpose  of  the  statute  would  be  wholly  defeated;  and  if 
the  doctriue  contended  for  was  to  be  established,  I  should  not 
be  astonished  that  we  should  directly  see  all  contracts  of  tbis 
nature  made  to  depend  upon  a  contiugency  that  could  not 
possibly  happen;  and  by  tbis  means  the  statute  of  limitations 
heretofore  held  so  sacred  would  remain  a  dead  letter  in  our 
statute  book.  In  any  event,  however,  it  appears  to  me  that 
even  admitting  the  plaintiff's  intestate  might  haye  considered 
this  as  a  promise  to  pay  in  future,  no  presumption  could  have 
extended  it  to  a  year,  a  mouth,  and  twenty  days  beyond  the 
date  of  the  letter  relied  upon  as  the  evidence  of  an  undertaking 
to  pay. 

2.  The  rule  is  clear  that  to  support  the  replication  of  an 
original,  sued  out  within  four  years  after  the  cause  of  action 
given  or  accrued,  the  plaintiff  must  show  a  continuance  of  that 
action  up  to  the  time  of  the  trial  to  show  that  an  action  of  the 
same,  or  a  similar  nature,  was  instituted  between  the  parties, 
will  Dot  support  it:  Buller's  N.  P.  151;  1  Esp.  Dig.,  part  1, 
292,  Gould's  Ed.  I  am  of  opinion  that  the  motion  ought  to  be 
dismissed. 

Grimke.  Colcock,  Nott,  Cheves,  and  Gantt,  JJ.,  concurred. 
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"Thb  AcKirowLiDGMEiiT  OF  A  Dkbt  if  accompuiied  with  a  promise  to 
pay  conditionally  ia  of  no  avail,  nnless  the  condition  to  which  the  promise  is 
snhjected  by  the  defendant  is  complied  with,  or  the  event  has  happened  upon 
which  the  promise  depends:*'  Angell  on  Limitations,  sec  235,  Cth  Ed.  So 
also:  Sedgwick  v.  Gerding,  65  Geo.  264;  Carroll  v.  Forsyth,  09  111.  127,  Schol- 
field,  J.,  saying  for  the  court:  **The  law  as  recognized  by  this  court  is,  that 
to  remove  IJlie  bar  of  the  statute  of  limitations  it  is  incumbent  on  the  plaintiff 
to  prove  an  express  promise  to  pay  the  money,  or  a  conditional  promise  with 
a  performance  of  the  condition,  or  an  unqualified  admission  that  the  debt  is 
due  and  unpaid,  nothing  being  said  or  done  at  the  time  rebutting  the  pre- 
sumption of  a  promise  to  pay — it  must  be  of  such  a  character  as  clearly  to 
show  a  recognition  of  the  debt,  and.  an  mtention  to  pay  it:  Parmms  v.  North' 
em  IlL  Coal  etc  Co.,  38  IlL  433:  Ayers  v.  Hiehards,  12  Id.  148;  Norton  v. 
CoUnf,  52  Id.  199." 


Sally  v.  Sandifer. 

ra  nnx,  446.J 

The  Destruction  of  a  Conyeyangb  cannot  divest  the  title  of  the  grantee, 
though  done  for  that  purpose  wiih  his  consent, 

Action  on  two  promissory  notes  given  to  the  plaintifiTs  intes- 
tate by  the  defendant's  intestate  as  the  consideration  for  the 
conveyance  of  a  certain  tract  of  land.  It  appeared  that  the 
original  parties  to  the  deed  agreed  in  their  life*time  to  resciud 
the  contract,  and  that  the  deed  was  delivered  back  to  lun 
plaintiff's  intestate  and  was  supposed  to  have  been  destrojeil. 
After  the  death  of  the  plaintiff's  intestate  the  notes  in  question 
were  found  in  his  possession.  The  point  raised  in  this  action 
\9Be,  whether  the  redelivery  of  the  deed  would  of  itself  amouut 
to  such  a  rescission  of  the  contract  as  would  vest  the  title  in 
the  plaintiff's  intestate  and  thereby  defeat  the  consideration  of 
the  notes.  The  presiding  judge  thought  that  it  would  not,  but 
the  jury  found  for  the  defendant.  A  motion  for  a  new  trial  was 
then  made. 

By  Conrt,  Johnson,  J.  I  think  now,  as  I  did  on  the  trial 
below,  that  the  land  having  vested  in  the  defendant's  intestate 
by  the  oouveyance  to  him,  it  would  not  revest  except  by  deed. 
And,  I  moreover  thiuk  that  I  erred  in  not  expressing  this  opin- 
ion to  the  jury  in  more  decided  terms  than  I  did.  I  am,  there- 
fore, of  opinion  that  a  new  trial  ought  to  be  granted.  The  land 
vested  in  the  defendant's  intestate  by  the  conveyance  from  the 
plaintiff's  intestate,  aud  the  only  contract  relied  upon  to  revest 
it  in  the  plaintiff's  intestate  was  by  parol,  which  is  clearly  void. 

Gbimse,  Coloocx,  Nott,  Cheves,  and  Oantt,  JJ.,  concurred. 
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Thk  DiBTBUonoN  OR  Bjedblivxet  of  ▲  Deed  by  mntual  oonaent  or  othei^ 
wise,  will  not  operate  to  revest  the  estate  in  the  grantor:  Haiek  ▼.  ilakk,  f 
Mass.  307;  S.  G.  6  Am.  Deo.  67;  Cheuman  ▼.  WkUtemore,  23  Tkk.  281; 
Kendall  v.  Kendall,  12  Allen»  92;  lUffon  ▼.  Howe,  121  Mass.  424;  OUberi  ▼. 
Bulkky,  5  Conn.  262;  KearHng  v.  JTi^taa*  18  CaL  491;  LawUm  ▼.  CTonloa,  34 
Cal.  38,  and  37  Id.  207;  Bowman  v.  Ovdworih,  31  Id.  149;  KiU^  ▼.  rOioii, 
33  Id.  690;  Faweetts  v.  Kinney,  33  Ala.  264;  Jackmm  ▼.  ^nderMii,  4  Wend. 
474;  Baynor  ▼.  VTtbim*  6  Hill,  469,  and  note,  472;  PaUermm  ▼.  Teaicm^  47 
Me.  308;  Connelly  v.  i)oe,  8  Black£.  320;  Jordan  ▼.  Jordan,  14  Geo.  145; 
Lavjrenae  v.  Zouvenee,  24  Mo.  269;  Parl^er  ▼.  Kane,  4  Wis.  1;  IFtfibe  ▼.  WHie, 
28  Id.  298;  Orayaon  v.  Bicbards,  10  Loifph,  57;  fTOmit  ▼.  jffiUI,  13  K.  J.  143; 
3  Wash,  on  Baal  Prop.,  sea  587.  In  Kcw  Hampshire  a  caakaaej  doctrine 
urevails  with  respect  to  unrecorded  deeds,  by  resson  of  a  oonstmotion  of  the 
recording  act  of  that  state:  Dodge  v.  Dodge,  33  N.  H.  487. 


Mathis  v.  Clark. 

Garnishee,  Defenses  bt. — ^A  person,  when  gamisheed,  is  entitled  to  erery 
defense  which  he  mi^^t  urge  against  the  defendant  in  the  writ. 

Gabnibhiceiit.  a  claim  alleged  to  be  due  from  Clark  to  one 
Lines,  against  'whom  a  writ  of  attachment  had  issaed  at  the  smt 
of  Mathis,  was  gamisheed.  Upon  the  retorn,  Clark  urged  that 
the  sum  of  one  hundred  dollars  garnisheed  was  the  amount  of 
unpaid  purchase-money  on  a  slaye  he  had  bought  of  Lines;  that 
at  the  time  of  the  return,  the  negro  had  run  away,  and  that  he 
did  not  answer  to  the  description  which  had  been  given  of  him 
by  Lines  at  the  sale.  Bay,  J.,  presiding,  ordered  Clark  to  pay 
the  one  hundred  dollars  into  court.  An  appeal  was  then  taken 
to  reyerse  this  order. 

By  Court,  Gantt,  J.  It  is  certainly  competent  for  the  plaint- 
iff in  this  case  to  avail  himself  of  all  the  rights  and  advantages 
which  appertained  to  the  absent  debtor  respecting  what  might 
have  been  owiog  from  the  garnishee,  but  no  more.  Suppose, 
instead  of  paying  the  one  hundred  dollars  to  Lines,  the  gar- 
nishee had  retained  it  in  his  own  possession  till  the  court,  at 
which  the  return  was  made  by  him,  could  there  have  been  any 
pretense  of  condemnation  of  that  sum  for  the  use  of  the  plaint- 
iff in  attachment  under  the  special  circumstances  set  forth  in 
the  return  ?  I  think  not.  If  the  circumstances  stated  to  have 
been  detailed  in  the  return  shall,  on  investigation,  turn  out  to 
be  correct,  then  the  garnishee  will  be  entitled  to  a  reimburse- 
ment of  the  money  paid  to  Lines  on  account  of  this  purchase. 
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It  is  tnie,  that  if  the  gamiflhee  had  been  bona  fide  indebted  to 
the  absent  debtor,  then  any  payment  made  to  him  after  the  at- 
tachment levied  in  his  hands  could  not  have  been  justified.  But 
the  event  may  show  that  he  was  not  so  indebted,  and  the  gar- 
nishee, having  come  to  the  knowledge  of  the  imposition  prac- 
ticed upon  him  before  the  return  made  respecting  the  negro 
purchased,  and  having  made  a  special  return  thereof,  I  think 
the  order  requiring  him  to  pay  the  one  hundred  dollars  into  the 
hands  of  the  clerk,  was  illegal,  and  oaght  to  be  set  aside;  the 
plaintiff  in  attachment  will  have  a  right  to  contest  the  truth  of 
the  return  made;  and  so  far  as  he  caamake  it  appear,  that  at 
the  time  of  the  attachment  the  garnishee  was  indebted  to  the 
absent  debtor  Lines,  so  far  will  he  be  entitled  to  recover  against 
him;  but  on  such  issue  the  garnishee  vnll  have  the  same  right 
of  defense  against  the  attaching  creditor  Mathis,  that  he  would 
have  had  if  sued  by  Lines  himself. 

Qbdcks,  Nott,  and  Cbsves,  JJ.,  conourred. 


Sea  Freeman  on  Ezecotioiia,  eeos.  410,  417* 


CASES 

IN  THB 

SUPREME  COURT 

VERMONT. 


Newell  v.  Adams. 

(1  D.  Chzpxak,*  3M.1 

After  an  Assionmsnt  of  a  Non-nxootiable  Note,  lor  Ttlae,  hj  Hm 
payee,  and  notice  thereof  to  tho  maker,  payment  must  be  made  to  the 
assignee,  and  if  the  maker  be  summoned  as  tmstee  of  the  original 
payee,  a  disclosaro  of  the  assignment,  and  of  notice  given  to  him  befoie 
serrice  of  process,  will  discharge  him,  and  he  need  not  show  that  the 
assignment  was  bona  Jidt. 

Appeal  from  the  county  court.  One  Lampson  having  been 
Bummoned  as  trustee  for  the  defendant  in  this  cause,  made  a 
disclosure  on  oath  to  the  effect  that  on  March  16,  1813,  he  was 
indebted  to  the  defendant  on  a  certain  note  payable  to  the  said 
defendant,  or  order,  in  grain,  on  January  1,  1814,  and  on  a 
certain  other  note  payable  to  the  defendant,  or  order,  Septem- 
ber 10,  1813;  that  a  few  days  before  the  trustee  process  was 
served  on  him  he  was  notified  by  his  son,  who  was  his  general 
agent  for  the  transaction  of  business,  that  notice  had  been  left 
with  him,  the  son,  by  one  J.  W.,  that  the  said  notes  had  beea 
sold,  indorsed  and  assigned  by  the  defendant  to  him,  the  said 
J.  W. ;  that  the  said  notes  so  indorsed  and  assigned  were  now 
in  the  hands  of  the  said  J.  W.,  who  claimed  payment  of  the 
same,  and  that  he  had  paid  a  part  thereof  to  the  said  J.  W., 
since  process  was  served.  Upon  this  answer  the  county  court 
decided  that  Lampson  could  not  be  held  as  trustee,  from  which 
decision  the  plaintiff  appealed. 

*PreTioQ8  c«MS  from  1  D.  Chlpman  are  reported  in  toIs.  I.  and TL  of  the 
X>«(itSan8. 


July,  1821.]  TuTTLB  17.  Oatlin.  691 

Langdo7i^  tor  the  plaintiff,  contended  that  one  of  the  notes 
not  beings  payable  in  money,  was  not  negotiable,  and  no  action 
could  be  maintaiued  thereon  except  in  the  defendant's  name; 
but  that  if  both  notes  were  negotiable,  the  notice  given  to 
Lampson  through  his  son  was  not  sufficient;  and  further,  that 
Lampson  must  show  by  his  answer  that  the  assignment  was 
bona  fide, 

Williama,  for  the  trustee. 

The  Court  held  that  notes  not  negotiable  at  law  are  assign- 
able in  equity,  and  after  such  assignment  and*  notice  to  the 
maker,  the  latter  is  bound  to  x>&y  the  assignee  only,  and  that 
payment  to  the  original  payee  after  such  notice  will  not  protect 
the  maker;  that  notice  to  the  son,  who  was  the  general  agent 
of  the  father,  and  who  communicated  such  notice  to  him  before 
any  notice  of  the  present  suit,  was  sufficient  to  bind  him  in 
equity  to  make  payment  to  J.  W. ;  and  that  it  was  not  neces- 
sary, when  caUed  upon  as  trustee,  that  ho  should  swear  that 
the  sale  of  the  notes  to  J.  W.  was  bona  fide.  Had  he  been  in- 
terrogated, he  must,  if  he  knew  of  any  collusion,  have  dis- 
closed it;  but  here  was  no  such  interrogatory,  and  certainly 
we  are  not  to  presume  collusion,  nor  does  it  appear  just  that 
he  bbould  in  this  case  be  affected  by  any  collusion  between 
Adams  and  J.  W.  of  which  he  had  no  knowledge.  The  deids- 
ioM  of  the  county  court  was  therefore  affirmed. 


AssioNMSNT  OP  NoN-NBOOTiABLE  NoTE. — Referring  to  the  doctrine  here 
laid  down  that  after  notice  to  the  maker  of  the  assignnient  of  a  non-nego> 
tiabic  note  the  assigneo^s  interest  will  be  protected  at  law,  Kellogg,  J.,  de> 
livering  the  opinion  in  Stiles  v.  Farrar^  18  Vt.  444,  says:  **  This  principle  is 
too  well  settled  to  admit  of  controversy.  It  is  no  longer  an  open  question: 
Newell  V.  Adams,  1  D.  Chip.  .346;  Strong  v.  Strang,  2  Aik.  373;  12  Johns. 
344;  16  Id.  406;  16  Id.  61." 


TUTTLE    V.  CaTLIN. 

[1  D.  CaiPUAS,  3G6.] 

Pboioss  fob  Bxneftt  01*  Third   Person. — Where  a  promise  is  made  to 
one  person  to  pay  money  for  the  benefit  of  a  third,  the  latter  can  neither 
•     enforce  it  nor  discharge  it,  unless  it  appears  to  have  been  the  intention 
that  he  should  receive  the  money  when  paid. 

Assumpsit  on  a  certain  receipt  or  contract  signed  by  the  de- 
fendaut,  the  tenor  of  which  is  stated  in  the  opinion.     Plea,  the 
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general  issue.  At  the  trial,  the  defeodant  oSared  in  evidence 
A  discharge  executed  l^  Levi  Coit  after  he  oame  of  age,  he 
being  the  person  for  whose  benefit  the  oontraot  was  made, 
-which  evidence  was  rejected.  Verdict  for  the  plaintiff.  The 
.sa^  was  heard  here  upon  exceptions  to  the  opinion  of  the  ooori 
in  rejecting  said  evidence. 

Van  Ness,  for  the  defendant,  cited  1  Com»  on  CSon.  564;  1 
Oom.  Dig.  206. 

Adams,  for  the  plaintiff,  cited  2  Day,  650. 

By  GouKT.  The  words  of  the  written  contract  on  which  this 
action  is  founded  are:  "  Received  of  Thaddeus  Tnttle  one  hun- 
dred and  fifty  dollars  to  be  paid  in  obligations  against  some 
good  man  or  man,  to  be  on  interest  for  Levi  Coit  when  he 
comes  of  age,  on  account  of  Thaddeus  Tuttle."  Tuttle  and 
Oatlin  are  the  only  parties  to  this  contract;  it  does  not  appear 
that  Coit  hod  any  knowledge  of  it.  The  sum  of  one  hundred 
«nd  £fty  dollars  which  Catlin  received  of  Tuttle  must  be  taken 
to  have  been  Tattle's  money,  in  consideration  of  which  Catlin 
promised  to  pay  the  amount  in  obligations  to  Tuttle,  not  to 
Coit.  In  every  contract  a  promise  to  pay  or  deliver  property 
without  naming  the  person  to  whom  the  payment  is  to  be 
made,  is  a  promise  to  pay  to  the  person  with  whom  the  con- 
tract is  made,  his  name  is  understood  and  supplied  in  constru- 
ing the  contract.  Catlin  was  by  the  terms  of  the  contract 
'holden  to  pay  to  Tuttle  within  a  reasonable  time;  he  had  not 
the  whole  time  until  Coit  should  come  of  age,  within  which  to 
make  the  payment.  The  obligations  were  to  be  on  interest, 
evidently  with  a  view  that  the  sum  might  accumulate  in  Tuttle's 
hands  until  Coit  should  come  <^  age,  for  whose  benefit  Tuttle 
then  intended  it. 

It  is  admitted  that  this  contract  has  not  been  fulfilled  by 
Catlin;  that  he  has  not  paid  or  delivered  the  obligations  to 
Tuttle,  but  the  defendant  relies  on  a  discharge  of  the  contract 
from  Coit.  To  decide  that  this  discharge  cannot  avail  him,  it 
is  UDDeeessaiy  to  go  into  a  critical  examination  of  the  law 
relative  to  the  maintenance  of  an  action  by  a  third  person  for 
whose  benefit  a  promise  is  made.  For  even  in  the  case  of  a 
contract  made  for  the  benefit  of  a  third  person,  a  relative,  such 
third  person  cannot  maintain  an  action  on  such  contract,  unless 
it  appear  that  the  person  making  the  contract  intended  that  he 
should  receive  and  have  the  absolute  control  of  the  property 
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when  paid;  and  ibis  cannot  appear  unless  the  promise  bo  to 
pay  to  such  third  person.  And  certainly  it  does  not  appear  in 
this  case  that  Tuttle  ever  intended  that  Coit  should  have  the 
possession  or  control  of  this  propMty  when  he  should  oome  of 
age,  although  he  might  have  intended  that  he  fibonld  have  the 
benefit  of  it. 

The  discharge  cannot  be  admitted  in  evidence. 

Verdict  for  the  plaintiff. 


Pbomisx  tor  Benefit  qt  Thibi)  PBBSonr. — ThB  z^g^  ef  one  for  whoa* 
benefit  a  promise  ia  made,  to  mainUuB  an  action  on  x^  ia  eatBbliahed  in 
Schemerhorn  v.  Vanderheyden^  3  Am.  Dec.  304;  aee  the  note  to  that  case  for 
anthorittes  bearing  upon  the  subject;  see,  also,  Arnold  v.  Lyman,  9  Id.  154» 
and  note,  where  the  doctrine  is  farther  diacnaaed.  The  doctiina  of  the  {vrin* 
cipal  case  is  not  necessarily  at  variance  with  these  dedaiona.  Here  not  only 
did  the  consideration  move  from  the  promisee,  and  not  from  the  beneficiary, 
bat  thero  was  no  agreement,  express  or  implied,  to  pay  to  the  latter.  Ilia 
interest  was  merely  collateral.  "No  case  can  be  found  in  the  books  where 
the  consideration  moves  from  a  person  principally  interested  in  a  contract*, 
and  the  contract  is  made  with  such  person  that  one  collaterally  interested 
can  sue  in  his  own  name.  This  would  involve  the  abenrdity  that  either  of 
two  distinct  parties,  at  the  same  time,  could  sastain  an  action  upon  the  same 
contract,  and  recover  for  the  same  identical  thing:"  Bedfield,  J.,  in  Cramjittm 
V.  BaUarrl  10  Vt.  251. 

Bot  the  doctrine  of  Schemerhorn  v.  Vcaulerheydeny  3  Am.  Dee.  304,  and  of 
kindred  cases,  seems  never  to  have  been  adopted  in  Vermont.  The  rule  iu. 
that  state  is  that  the  legal  interest  in  a  contract  is  in  him  to  whom  the  prom- 
iae  is  made  and  from  whom  the  consideration  moves,  and  he  alone  can  enforce- 
it  at  law.  Thus  in  Fugure  v.  Mutual  Soc.  of  St  Josepfi,  46  Vt.  302,  a  widow 
sued  for  certain  bencilta  which  the  by-Iawa  of  a  benevolent  aociety  to  which 
her  husband  belonged,  pi-ovided  should  be  paid  to  the  widows  of  decoafied 
members.  In  delivering  the  opinion  of  the  court  in  that  case,  Bedfield,  J., 
said:  '*It  is  insisted  that  the  plaintiff  cannot  maintain  this  auit;  that  the- 
contract  having  been  made  with  the  husband,  and  the  coBsideration  moving 
from  him,  the  suit  can  only  be  maintained  in  his  name  or  that  at  his  legal 
representatives.  Upon  such  declaration  and  proof  as  this  case  discloses,  we 
think  the  decisions  in  this  state  have  been  uniform,  that  at  law  the  plointi^T 
cannot  recover.  The  consideration  moved  from  the  husband,  and  tlic  pro:.*- 
lae  was  made  to  Jiim,  and  hence  he  alone,  or  his  legal  representatives,  caxk 
ane  at  law  to  enforce  the  promise:  Crampton  v.  Ballard,  10  Vt.  251;  Punrj^ 
bam  V.  Saxton^  11  Id.  70;  Hall  v.  Iluntoon,  17  Id.  244;  Corey  v.  Powertt,  IS 
Id.  587.  In  some  of  the  states  a  different  doctrine  has  obtained,  and  caaea 
are  cited  from  New  York  that  would  support  the  right  of  action  iu  the 
plaintiff;  but  the  course  of  decisions  in  Kngland  seems  in  concurrence  with 
the  uniform  rule  in  this  state."  See,  to  the  same  effect,  PItelitsy.  Conani,  30 
Vt.  277,  and  Alorey  v.  Slieltmy  47  Id.  342.  Aa  to  the  right  of  a  principal  ta 
ane  on  a  promise  made  to  his  agent,  see  Arliiiyton  v.  JlindSf  pont^  and  note. 
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Miner  v.  Robinson. 

11  D.  OBlFiuir,  899.] 

Parol  Evidevcb  AnxanNO  l2nx>BSBMBNT. — In  an  action  by  the  indonaa 
against  the  indoraer  of  a  non-negotiable  note,  indorsed  in  blank  after 
maturity,  parol  evidence  is  admissible  to  show  that  at  the  time  of  the 
indorsement  it  was  agreed  between  such  indorser  and  indorsee,  that  the 
latter  should  sue  the  maker,  and  have  recoorse  to  the  indoraer  only  in 
the  event  of  his  inability  to  collect  the  amount  from  the  maker. 

'Writ  of  error  to  reverse  a  judgment  of  the  county  coort  in 
an  action  of  assumpsit  brought  by  Robinson,  the  defendant  in 
error,  against  Miner,  the  plaintiff  in  error.  The  facts  are  stated 
in  tbe  opinion. 

Heman  Alien,  for  the  plaintiff  in  error,  cited  Ehodes  ▼.  Bidey, 
N.  Chip.  86;  Barber  t.  Prentiss,  6  Mass.  434;  Bex  v.  London,  8 
T.  B.  884. 

Georga  Robinson,  for  the  defendant  in  error,  cited  Chitty  on 
Bills,  91-104;  1  Campb.  442. 

By  Court,  Skinner,  C.  J.  Tbe  facts  appearing  upon  the 
record  in  this  case  are,  that  a  note  was  executed  on  the  four- 
teenth of  September,  1821,  for  sixty-eight  dollars,  by  Thomas 
Lee,  jun.,  made  payable  to  James  Miner  in  tbe  month  of  June, 
1822;  that  on  the  fifth  of  July,  Miner  indorsed  his  name  u{>on 
the  noto  and  delivered  it  to  James  Atkyns;  the  indorsement  is 
left  blank.  Atkyns  delivered  the  note  to  Robinson,  tbe  nom- 
inal x)laintiff,  to  collect  as  attorney.  Robinson,  in  filling  the 
indorsement  for  convenience  iu  collecting,  directed  the  payment 
to  himself,  and  admits  that  tbe  same  rule  is  to  govern  tbe  de- 
cision iu  the  case  as  if  tbe  suit  was  in  the  name  of  Atkyns.  Tbe 
indorsement  is  filled  up  by  ordering  tbe  contents  paid  to  Greorge 
Robinson,  value  received.  The  note  is  not  negotiable,  and  was 
indorsed  after  it  fell  due.  Miner  offered  to  prove  on  the  trial, 
that  at  tbe  time  of  the  transfer,  Atkyns  agreed  to  pursue  Lee 
b}'  action,  and  to  have  recourse  to  him  (Miner)  only  in  the  event 
of  the  pursuit  against  Lee  proving  ineffectual.  The  county 
court  rejected  the  testimony,  and  this  is  the  cause  assigned  for 
error. 

If  the  question  was,  what  is  the  undertaking  of  the  party, 
which  the  law  implies  upon  a  blank  indorsement  of  a  note  not 
originally  negotiable,  and  after  the  same  falls  due,  or  from  an 
indorsement  ordering  the  contents  of  such  note  paid  to  another, 
for  value  received,  we  are  not  prepared  to  say,  that  by  this  in- 
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dorsement  the  parlj  indorsing  is  prima  facie  immediately  liable 
on  the  neglect  of  payment  bj  the  maker,  when  thereto  de- 
manded by  the  holder,  and  notice  of  such  neglect  without  any 
attempt  on  the  part  of  the  holder  to  enforce  the  collection  of 
ibA  money  from  the  maker,  or  any  eyidence  that  such  attempt 
orould  be  unavailing;  but  we  have  no  hesitation  in  saying  that 
if  such  liability  is  implied,  it  may  be  rebutted.  Atkyns  having 
agreed  at  the  time  of  the  transfer  to  pursue  Lee,  the  maker  of 
the  note,  by  suit  before  he  had  lecourse  to  Miner,  there  can  be 
lio  doubt,  that,  if  the  filling  up  of  the  indorsement  contrary  to 
this  agreement,  should  in  its  effects  prove  prejudicial  to  Miner, 
sm  action  would  lie  to  recover  the  damages  sustained.  And  it 
is  difficult  to  discover  on  what  principle  Atkyns  is  entitled  to 
recover  contrary  to  his  agreement.  The  claim  is  not  that  of  a 
bomtfide  holder  ignorant  of  the  agreement,  nor  is  the  agreement 
attempted  to  be  proved  contrary  to  an  express  undertaking  of 
the  party  in  writing. 

No  opinion  is  intended  to  be  intimated  as  to  the  rights  and 
duties  of  the  holder  of  a  note  not  negotiable  originally,  and  in- 
dorsed before  the  same  falls  due;  whether  he  will  be  entitled  to 
recover  of  the  indorser  without  suit  against  the  maker,  or 
whether  to  secure  a  right  iiKimately  against  the  indorser  ho  is 
t)b1iged  to  demand  paj^ment  of  the  maker  when  the  note  falls 
due,  and  give  immediate  notice  of  non-payment,  and  that  he 
shall  look  to  the  iudorsei*.  These  are  questions  of  sufficient 
importance  to  forbid  n  gratuitous  decision.  The  question  now 
before  the  court  was  agitated  at  an  earl^*'  day,  and  decided  in 
the  case  of  Jlhodea  v.  liisley,  1  D.  CJiip.  52.  Chief  Justice  Chip- 
man,  in  that  case,  says:  "The  indorsement,  though  lilled  up 
by  the  indorsee,  may  be  j)rima  fide  evidence  of  an  obligation 
on  the  iudornor,  but  it  is  only  prima  facie  evidence,  and  in  jus- 
tice should  be  allowed  to  bo  contradicted.**  This  decision  of 
the  supreme  court  has  ever  been  regarded  by  subsequent  courts 
as  having  settled  the  law  in  this  btate.  The  same  principle  is 
recognized  iu  England.  As  between  the  immediate  parlies 
parol  evidence  is  a  Imissiblo  to  control  or  impeach  the  promise 
or  undert-aking.  Although  the  indorsement  of  a  note  is  said  to 
be  equivalent  to  drawing  a  bill  of  exchange,  and  the  effect  is  to 
charge  the  indorser  us  tho  drawer  of  a  bill,  and,  although  the 
priijciple  may  have  been  extended  to  notes  not  originally  nego- 
tiable, yet,  when  tho  rights  of  third  i)ersons  aro  not  affected, 
and  the  party  i3  not  a  holder  having  paid  a  valuo,  ijnorant  of 
the  circumstances  attending  tho  transfer,  courts  have  suffered 
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not  only  an  injuiy  into  the  consideration,  but  other  drcum- 
stances  to  defeat  a  recovery:  Bull.  N.  P.  274;  1  Esp.  117,  263; 
Salk.  128;  Str.  674;  Ghitty,  85  and  on;  8  T.  B.  879;  6  Mass. 
434;  11  Id.  32  [Slackpole  t.  Arnold,  6  Am.  Dec.  160].  We  are 
therefore  of  opinion  that  in  the  judgment  of  the  county  court 
there  is  error,  and  the  same  is  reyersed. 


Pabol  Evidkncb  AmcTiNO  Indobsemxht.— The  dediiaos  «re  oonflictiqg 
upon  the  point  as  to  whether  parol  ev  Idenoe  is  admianble,  as  between  an  in- 
dorser  in  blank  and  his  immediate  indonee,  to  vary  the  efiect  of  the  indorse- 
ment The  oases  beaiing  on  this  sobject  are  examined  in  the  note  to  HiU  t. 
Sljf,  9  Am.  Dee.  376;  see,  also»  Damiel  y.  McSae,  II  Abl  Deo.  787,  and  note. 


Barnet  v.  Bliss. 

Ll  D.  OmtMAiff,  8M.J 

A  Tender  ov  SPBCmo  Articles  at  the  time  and  place  appointed  by  the 
contract,  discharges  the  contract,  and  vests  the  property  in  the  creditor, 
whether  he  attends  to  receive  it  or  not 

A  Plea  of  Tender  of  specific  articles  nkist  stat»  an  actoal  tender;  and  a 
plea  stating  that  the  debtor  had  the  property  ready  at  the  time  and 
place  to  deliver  to  the  creditor,  and  there  remained  throughont  the  day, 
but  that  the  creditor  did  not  attend  to  receive  it^  and  that  it  is  still 
ready  for  the  creditor  if  he  will  receive  it^  is  insufficient 

AssTTMPSiT  on  a  note  made  by  the  defendants,  promising  to 
deliver  to  the  plaintiff  ten  thousand  good,  merchantable  pine 
boards,  ou  October  1, 1819,  at  the  defendants'  saw-mill.  Plea 
in  bar,  that  at  the  time  and  place  appointed  the  defendants  h«id 
the  said  boards  sawed  and  prepared  for  payment  of  the  said 
note,  and  were  ready  then  and  there  to  have  paid  the  same,  and 
remained  at  said  mill  throughout  ihe  said  day  and  until  sun- 
down, for  the  purpose  of  delivering  the  said  boards  to  the 
plaintiff,  but  that  he  did  not  come  to  receive  them,  and  thai 
said  boards  ever  since  have  been,  and  still  are  ready  for  the 
plaintiff  at  the  said  mill,  if  he  will  take  them.  Demurrer  to 
the  plea. 

Oriswold  and  Fullef,  for  the  plaintiff,  cited  McConnel  t.  Ball, 
Brayt.  224;  Wood  v.  Beeman,  Id.  227;  Swift's  Dig.  290,  294. 

Adams,  for  the  defendants,  cited  1  Swift's  System,  405;  Bob- 
bins T.  Luce,  4  Mass.  474;  Roioe  v.  Young,  2  Brod  &  B.  165. 

By  Court,  Seinkeb,  G.  J.  The  plaintiff  in  this  case  declares 
upon  a  note  of  hand,  in  which  the  defendants  promise  to  pay 
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him  ten  thousand  feet  of  good,  merchantable  pine  boards,  on 
the  first  of  October,  1819,  at  the  saw-mill  hired  by  tiie  def  end- 
uits  of  the  plaintiff:  The  defendants  plead  in  bar  a  readiness 
to  perform  at  the  time  and  place,  to  which  plea  there  is  a  de- 
nurrer. 

The  first  inquiry  is  as  to  the  nature  and  effect  of  the  defend- 
ant's plea.  The  principle  is  well  settled,  and  questioned  by  no 
one,  that  if  the  party,  on  whom  rests  the  obligation  to  pay  a 
debt  or  perform  a  duty,  is  prevented  from  fulfilling  his  con* 
tract  by  the  act  or  neglect  of  the  other  party,  a  tender  will 
szcuse  him  from  any  liability  in  damages  for  non-performance. 
(f  the  same  consequences  will  follow  from  the  fact  of  a  readi- 
lees  to  pay  or  perform,  as  from  the  fact  of  actual  tender,  it 
nay  be  true  that  a  plea  of  readiness,  etc.,  may  in  such  case  be 
Jiterposed  instead  of  a  plea  of  tender;  but  if  the  case  is  one, 
in  which  the  consequences  of  a  tender  are  materially  different 
from  those  of  a  readiness  to  perform,  and  in  which  a  tender  can 
be  made,  a  plea  of  readiness  will  not  arail  the  party.  There  is 
no  case  in  which  a  plea  of  this  kind  has  been  attempted,  where 
a  tender  could  be  made;  it  is  rather  an  excuse  for  not  tender- 
ing. The  party  is  bound  to  do  all  he  can  to  perform  his  con- 
tract; and  in  this  case  it  is  readily  perceived,  that  if  a  tender 
could  be  made  without  the  presence  of  the  other  party,  and  that 
tender  would  have  the  effect  to  discharge  the  liability  of  the  de- 
fendants upon  their  contract,  a  readiness  to  perform,  unless  it 
has  the  same  effect,  cannot  be  pleaded.  If  the  effect  of  a  ten- 
der is  not  only  to  discharge  the  debt  or  duty,  but  to  change  the 
ownership  of  the  property  tendered,  the  objection  to  a  plea  of 
readiness,  etc.,  is  too  obvious  to  require  illustration.  It  is  not 
material  to  inquire  why  the  practice  has  prevailed  of  pleading 
a  tender  specially  in  cases  where  the  defendant  is  discharged 
thereby,  and  the  effect  is  the  same  as  an  actual  payment  of  the 
debt  or  performance  of  the  duty.  The  reasons  assigned  for 
pleading  a  tender  will  hardly  apply  in  such  a  case,  especially  in 
actions  of  assumpsit.  It  is  insisted  by  the  defendant's  counsel, 
that  every  consequence  that  would  have  resulted  from  an  actual 
tender,  will  result  from  a  readiness,  where  the  creditor  is 
absent.  This  is  undoubtedly  settled  law,  where  the  attend- 
ance of  the  creditor  is  necessary  to  enable  the  debtor  to  per- 
form his  contract.  It  is  also  true  that  a  formal  offer  to  perform 
in  the  absence  of  the  creditor  has  been  usually  adopted,  and 
18  called  in  the  books  a  tender  in  law,  and  is  so  pleaded. 

In  this  case  no  sufficient  reason  is,  or  can  be  assigned,  why 
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the  preaence  of  the  payee  could  not  be  dispensed  with.  There 
was  no  precedent  act  to  be  performed  by  him;  no  appointment 
of  appraisers,  as  in  the  case  of  Brooks  y.  Page  ;  no  election  to 
be  made  or  manifested  by  him.  The  consideration  on  his  jiart 
is  executed  and  past.  Ten  thousand  feet  of  boards  were  to  be 
delivered  at  the  plaintiff 's  saw-mill,  then  occupied  by  the  de- 
fendants. It  would  be  going  farther  than  any  authority  will 
warrant,  to  say  that  it  was  necessary  in  this  case  for  the  plaint- 
iff to  aver  and  x^i^^^i  that  he  was  ready  at  the  time  and  place, 
or  foil  of  recoyexy;  that  he  must  be  ready,  at  his  peril,  at  the 
time  appointed.  On  the  other  hand,  there  is  no  authority  to 
be  found  to  support  the  position,  that  the  defendants,  by  the 
default  of  the  creditor,  shall  be  deprived  of  the  privilege  of  set- 
ting apart  the  specific  articles,  and  thereby  incur  at  most  the 
obligation  of  bailees,  and  not  be  subjected  at  all  events,  in  case 
of  loss  or  destruction.  But  if,  as  we  believe,  the  debt  or  duty  is 
discharged  by  a  tender,  the  doctrine,  that  the  creditor  cannot, 
by  his  fault,  in  absenting  himself,  prevent  the  debtor  from 
ellecting  his  discharge,  follows  from  the  plainest  principles  of 
law  and  common  sense.  It  equally  follows,  that  the  latter  is 
liable,  if  he  neglects  to  do  all  in  his  power  to  perform.  The 
important  question  then  is,  does  the  tender  of  specific  articles. 
discharge  the  debt  or  duty  ? 

The  able  and  ingenious  essay  of  a  distinguished  jurist  of  the 
state  on  this  subject,  as  well  as  the  labored  arguments  of  the 
counsel  in  the  case,  although  opposed  to  the  generally  received 
opinion,  have  received  all  that  attention  and  consideration, 
which  the  time  and  ability  of  the  court  would  permit.  And  vras 
it  not,  that  we  consider  the  common  law  as  settled  in  the  case, 
both  in  England  and  in  this  country,  and  which  we  are  not  at 
liberty  to  disturb,  we  are  not  prepared  to  say,  that  a  better  rule 
might  not  perhaps  be  adopted. 

The  principle  that  a  tender  of  specific  articles,  according  to 
tlio  contract,  shall  discharge  the  debt  or  duty;  and  that  the 
parly  tendering  is  not  obliged  to  keep  the  thing  tendered  (as 
he  is  in  the  case  of  money),  and  of  course  is  not  obliged  to 
plead  that  he  is  still  ready,  is  very  clearly  recognized  and  held 
in  Peytoe'a  case,  9  Bep.  78,  and  also  in  Co.  Lit.  207.  And  the 
reasons  on  which  it  is  founded  seem  to  have  been  so  conclusive 
and  satisfactory,  that  no  attempt  has  since  been  made  to  op- 
pose it;  nor  have  the  inconveniences  resulting  from  it,  been 
such  as  to  induce  the  introduction  of  a  law  of  consignation  or 
deposit,  as  in  France.    That  a  different  rule  ought  to  be  applied 
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in  this  case,  from  that  of  a  tender  of  money  will  appear  from  the 
reasons  assigned,  and  which  mark  the  distinction.  Eyen  in  the 
case  of  money,  to  compel  the  debtor  to  keep  it,  and  hold  him 
liable  for  the  debt,  which  he  is  able  and  willing,  and  has  done 
all  in  his  power  to  discharge,  according  to  his  undertaking,  but 
is  prevented  by  the  neglect  of  the  creditor,  is  opposed  to  com- 
mon justice,  and  the  ordinary  rules  of  law.  Where  the  con- 
tract is  fur  the  delivery  of  specific  articles,  the  reasons  assigned 
for  not  requiring  the  party  to  go  beyond  his  contract,  and  in- 
cur a  further  obligation,  attempted  to  be  cast  upon  him  by  the 
creditor,  are,  that  goods  are  perishable,  and  that  there  is  an  ex- 
pense attending  the  keeping;  he  is,  therefore,  not  required  to 
apply  the  care  and  diligence,  and  incur  the  expe^nse  necessary 
for  their  preservation  and  support,  and  which,  in  many  cases, 
must  be  very  considerable.  The  case  in  9  Co.  is  supported  by 
a  case  decided  in  28  Hen.  YIII.,  as  reported  by  Cappel.  In  the 
20  Yiner.  30G,  a  case  is  stated  thus:  "If  the  obligation  be  of 
sixty  pounds  to  enfeoff  the  plaintiff  by  such  a  day,  or  deliver 
him  a  horse,  or  such  like,  which  is  not  money,  tender  by  the 
defendant  and  refusal  by  the  plaintiff,  is  sufficient  for  the  de- 
fendant forever."  In  the  same  book,  310,  in  another  case,  the 
same  principle  is  found.  We  are  not  apprised  of  any  decision 
in  tbis  state  opposed  to  this  doctrine;  but  in  the  case  of  Mc- 
Council  V.  Hall,  Hhe  supreme  court  very  decidedly  approves  the 
principle.  The  court  there  say:  ''The  promisor,  after  a  ful- 
fillment of  his  contract,  is  not  bound  to  keep  the  property 
always  ready,  as  in  case  of  tender  of  money;  he  must,  there- 
fore, make  such  designation  of  the  article,  on  the  day,  and  at 
the  place  of  payment,  as  will  transfer  the  property  to  the  prom- 
isee, and  enable  him  to  pursue  the  property  itself." 

In  Connecticut  and  New  York  the  question  is  considered  at 
rest  by  repeated  decisions.  Judge  Swift  says:  "  It  may  be  hiid 
down  as  a  general  rule,  that  when  contiacts  are  made  for  the 
delivery  of  goods,  or  any  article  other  than  money,  a  tender  of 
the  thing  contracted  for,  according  to  the  contract,  though  re- 
fused to  be  accepted  by  the  promisee,  absolutely  discharges  the 
contract."  lu  8  John.  II.  478,  the  court  say,  as  to  the  effect  of 
tho  tcndfir,  "  we  consider  it  a  complete  bar  to  the  suit  upon  the 
contract."  And  from  the  reports  of  cases  in  New  Hampshire 
and  North  Carolina,  it  appears  the  same  doctrine  has  been  ap< 
proveil  in  those  states. 

Judgment,  plea  in  bar  is  insufficient. 
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Tendeb  ov  SPBcmo  Abtiolbs,  what  is. — ^Teiider»  m  the  etymology  of  tfaa 
word  implies,  is  anACtnal  offer  of  the  goods  or  articles  specified  in  *  contnci 
for  their  delivezy.  ''The  word  tender  imports  not  merely  readiness  and 
ability  to  pay  the  money  or  to  deliver  the  deed  or  the  property  in  qnestioD, 
but  also  the  actual  production  and  offer  of  the  thing:  HolnuM  v.  Holme^^  12 
Barb.  137;"  Abbott's  Law  Diet,  "Tender."  In  other  words,  the  act  of  ten- 
der must  be  such  that  it  needs  only  acceptance  by  the  vendee  to  complete  the 
transaction.  The  promisor  must  do  all  that  would  be  necessary  on  bis  part 
to  constitute  a  full  delivery  of  the  articles.  Thus  where  a  contract  was  in 
part  for  the  delivery  of  certain  cash  notes,  it  was  held  that  the  prvmiwr 
must  not  merely  have  the  notes  present,  but  that  they  must  be  properly  in- 
dorsed and  actually  offered:  Ilenly  v.  Streeter,  5  Ind.  207.  So,  where  the 
contract  was  for  the  delivery  of  boards,  which  the  law  required  should  be 
surveyed  when  sold,  it  was  held  that  the  promisor  must  have  them  surveyed 
to  constitute  a  tender:  Jones  v.  KnowleSf  90  Mcl  402.  If  the  goods  are  under 
a  lien  the  lien  must  be  discharged:  Dunham  v.  Pettee^  4  R  D.  Smith,  500. 
And  in  a  contract  for  the  delivery  of  a  laige  quantity  of  grain  in  a  ware- 
house, it  was  held  that  a  readiness  to  tender  warehouse  receipts  for  the  same 
was  Dot  sufficient,  but  there  must  be  an  actual  tender  or  offer  of  them:  JIc- 
Pherson  v.  GcUe,  40  IlL  368.  But  in  Robbms  v.  Luce,  4  Mass.  474,  it  was 
held  that  where  the  vendee  did  not  attend,  readiness  to  deliver  would  be 
sufficient. 

Separation  Nbcbssakt. — The  articles  must  be  separated  and  set  apart 
from  others  of  a  like  kind:  2  Parsons  on  Con.  646;  DeweesY,  Lockftart,  1 
Tex.  535;  Veazy  v.  Harmony,  7  GreenL  91;  Wyman  v.  Winahw,  11  Ma  396; 
LebalUHter  v.  iSTo^/t,  24  Id.  316;  Bates  v.  ChurdiiU,  32  Id.  31;  Oilman  v. 
Moore,  14  Vt.  45;  Bates  v.  Bates,  ante,  572.  But  it  has  been  held  in  some 
cases  that  where  the  contract  is  for  the  delivery  of  a  given  quantity  of  an 
article  sold  in  bulk,  as  com  and  the  like,  there  need  not  be  separation  and 
identification,  for  there,  as  in  the  case  of  a  tender  of  money,  it  cannot  matter 
to  the  party  to  whom  the  tender  is  made,  what  particular  articles  he  receives 
since  they  are  all  equally  valuable.  One  bushel  of  com  from  a  common  mass 
is  like  all  the  rest,  just  as  one  coin  is  like  every  other  of  the  same  denomi> 
nation.  It  was  held,  on  this  principle,  in  Armstrong  v.  Tait,  8  Ala.  635,  that 
under  a  contract  for  the  delivery  of  a  specified  quantity  of  "corn-shucks,"  it 
was  not  necessary  to  a  valid  tender,  that  the  shucks  should  all  be  stripped  from 
the  corn  and  separated  from  the  common  mass.  So  where  the  contract  was 
for  the  delivery  of  a  given  quantity  of  com:  Hughes  v.  Prewitt,  5  Tex.  264. 
So  under  a  contract  for  the  sale  of  a  reaping  machine  of  a  particular  pattern, 
out  of  a  number  of  such  machines:  Oanson  v.  Madigan,  9  Wis.  146.  It  is 
obvious,  however,  that  a  tender  of  this  kind  cannot  have  the  effect  to  pass 
the  title  to  the  vendee  as  to  any  particular  part  of  the  common  bulk  or  to 
auy  particular  article,  and  that  where  a  tender  without  separation  and  iden- 
tification is  held  good,  the  case  must  be  further  assimilated  to  a  m<mey  tender 
by  requiring  it  to  be  pleaded  with  an  averment  of  uneore  prist.  The  tender 
must  be  kept  good,  although,  of  course,  it  is  not  necessary  in  the  case  of 
bulky  articles,  that  the  promisor  should  have  them  ready  in  court.  In  ac- 
cordance with  this  idea  it  is  laid  down  in  Chipman*s  Essay  on  Contncta,  96, 
that  * '  every  plea  of  tender  must  contain  an  averment  that  the  property  is 
still  ready."  But  this  can  only  be  necessary  where  the  tender  does  not  pass 
the  title  to  the  property,  and  the  law  ij  so  laid  down  in  Co.  lit.  207. 

Effect  of  the  Tender. — "  It  is  now  settled,"  says  Bedfield,  J.,  in  I>ewey 
r.  Waahburti^  12  Vt.  .580,  *'  that  the  defendant  may  discharge  hia  contract  by 
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« tender  at  the  time  and  place  of  payment^  and  that  he  is  bound  to  do  so 
whether  the  payee  attends  or  not:  Barney  v.  BUaa,  1  D.  Chip.  399.'*  See, 
also,  MaUismi  v.  WutcoU,  13  Vt.  258.  But  in  Daumer  ▼.  Sinclair,  15  Vt.  495, 
it  was  held  that  this  discharge  of  the  debt  by  an  unaccepted  tender  was  not 
technically  a  payment.  But  if  it  satisfies  the  contract  and  transfers  the  title 
to  the  property  it  is  not  easy  to  discover  wherein  it  differs  from  a  paymenl 
A  complete  and  valid  tender  discharges  the  debt  and  passes  the  title  in  the 
property  to  the  creditor,  even  though  he  is  absent:  2  Parsons  on  Con.  653, 
054.  This  seems  to  be  the  established  rule  in  New  York:  Coit  v.  Houston,  3 
Johns.  Ca.  243;  tSUngerland  v.  Morse,  8  Johns.  474;  Lamb  v.  Lathrop,  13 
Wend.  95;  Bement  v.  SmitJi,  15  Id.  493;  Des  Arts  v.  Leggett,  16  N.  Y.  582L 
In  the  case  last  cited,  however,  Selden,  Roossvelt,  and  Pbatt,  JJ.,  con- 
curred in  the  opinion  that  in  case  of  a  refusal  to  receive  the  articles  the  party 
making  the  tender  might,  at  his  election,  acquiesce  in  such  refusal,  and  re- 
tain the  property  as  his  own  and  remain  liable  on  the  original  contract.  That 
the  tender,  properly  made,  satisfies  the  debt  and  passes  the  title  is  held  also 
in  an  early  Kentucky  case:  Mitchell  v.  Gregory,  4  Am.  Dec.  655.  So,  in 
Alabama,  Oarrard  v.  Zachariah,  1  Stew.  272;  and  in  Texas,  Bradshaw  v. 
Davis,  12  Tex.  336.  Satisfaction  of  the  debt  and  transfer  of  the  title  go  to> 
gether:  2  Parsons  on  Con.  654.  It  was  held,  however,  in  Weld  v.  Hadley,  1 
K.  H.  295,  that  though  the  debt  might  be  discharged  by  the  tender,  the  title 
would  not  pass  unless  such  tender  were  accepted,  but  there  seems  to  be 
neither  reason  nor  authority  to  support  this  doctrine:  2  Parsons  on  Con.  654, 
notew. 

Vendor  after  Tender  becomes  Bailee. — But  where  the  tender  is  made 
and  not  accepted,  the  vendor  need  not,  and  indeed  must  not,  abandon  the 
property.  He  retains  possession  of  it  as  the  bailee  of  the  vendee,  who  is  the 
owner,  and  at  whose  risk  it  is:  2  Kent's  Com.  508;  Coit  v.  Houston,  3  Johns. 
Cas.  243;  Oarrard  v,  ZacJiariah,  1  Stew.  272.  The  tender  of  the  goods  *'only 
exonerates  the  party  from  reeponsibibty  for  their  safe  keeping.  But  as  long 
as  he  continues  in  the  possession  of  the  goods  he  will  be  bound  to  deliver 
them  on  demand:**  Thompson,  J.,  in  Coit  v.  Houston,  3  Johns.  Cas.  243. 

Cases  holding  Title  not  Transferred. — There  are  several  cases  hold- 
ing that  an  unaccepted  tender  does  not  pass  the  title,  and  that  in  order  that 
it  should  operate  a  discharge  of  the  debt,  the  defendant  must  plead  the  ten- 
der with  an  uncore  prist.  That  is  to  say  he  must  aver  and  prove  a  continued 
readiness  to  deliver  the  property:  McJiUanv.  Smkier,  18  Ma  111;  Fleming 
v.  Potter,  8  Watts,  380.  And  this  seems  to  be  the  doctrine  of  Chipman's 
Essay  on  Contracts. 

As  to  tub  Tna  and  Place  of  making  the  tender,  see  Bates  y.  Bates,  anU, 
672,  and  note. 


HiGLEY  V.  Smith. 

[1  D.  OmnuM,  409.] 
^kikibtraiob's  Deed. — Where  an  administrator  sells  real  estate  under 
an  order  of  the  probate  court,  and  takes  a  mortgage  of  the  saxke  or  other 
land  to  himself  as  administrator,  to  secure  the  purchase-money,  a  fore- 
closure of  such  mortgage  vests  the  estate  in  him  personally,  but  a  sub- 
sequent conveyance  of  the  same  by  him  as  administrator  will  pass  his 
title,  and  the  covenants  contained  in  such  conveyance  will  bind  him  per- 
sonally. 
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Action  for  money  had  and  receiyed,  money  paid,  etc.  Upon 
the  plea  of  the  general  issne,  the  plaintiff  offered  evidence  to  make 
out  the  following  case:  In  September,  1814,  the  defendants, 
as  administrators  of  Silas  Smith,  deceased,  conveyed  to  the 
plaintiff  a  certain  farm,  pursuant  to  an  order  of  sale  of  the  pro- 
bate court.  The  plaintiff,  upon  the  receipt  of  the  deed,  paid 
part  of  the  i^urchase-price,  sufficient  to  discharge  the  debts  of 
the  estate,  and  to  secure  the  payment  of  the  balance,  executed 
a  mortguge  of  the  premises  to  the  defendants.  This  mortgage 
defendants  subsequently  foreclosed,  and  took  possession  of  the 
laud.  Ill  May,  1818,  the  plaintiff  again  purchased  the.  land  of 
the  defendants,  who  without  an  order  of  the  probate  court 
therefor,  executed  as  administrators  a  quitclaim  deed  to  the 
plaintiff.  Five  hundred  dollars  was  paid  as  part  of  the  con- 
sideration of  the  deed,  and  a  mortgage  of  the  premises  executed 
I  to  secure  the  payment  of  the  residue.  This  mortgage  was  fore- 
closed, and  pursuant  to  an  order  of  the  probate  court,  the  land 
was  set  off  to  the  heirs  of  Silas  Smith. 

The  evidence  offered  was  rejected,  and  a  verdict  was  found 
for  the  defendants.  The  cause  now  came  on  to  be  heard  upon 
a  motion  for  a  new  trial. 

P/ielps  and  Holley,  for  the  plaintiff,  sought  to  recover  the 
money  paid  on  the  quitclaim  deed  upon  the  ground  that  no 
title  had  been  conveyed  to  him,  and  cited:  Sugden  on  Vendors, 
313;  Peake,  94;  3  Bos.  &  P.  162;  7  Mass.  14,  30;  1  Day,  167; 
2  Id.  252,  437;  11  John.  50;  6  T.  R.  606. 

liaU^H  and  Everest,  contra. 

By  Court,  Willums,  J.  The  plaintiff  claims  a  right  to  re- 
cover ill  this  case,  on  the  ground  of  a  want  of  consideration  for 
the  sum  })aid  to  the  defendants  on  the  last  purchase.  He  con- 
tends that  the  deed  executed  in  May,  1818,  was  wholly  inopera- 
tive as  to  convejing  any  title.  And  that  the  title  attempted  to 
be  conveyed  still  remains  in  the  defendants  as  before  the  quit- 
claim deed  was  executed.  That  if  the  title  was,  at  the  time 
this  deed  was  executed,  vested  in  the  defendants,  in  their  per- 
sonal or  private  capacity,  the  deed  was  inoperative,  inasmuch 
as  it  purports  to  convey  their  title  as  administrators.  And,  if 
the  title  was  in  them,  in  their  representative  capacity,  the  deed 
was  void  for  want  of  authority  to  make  it,  the  administrators 
having  before  sold  real  estate  in  pursuance  of  the  order  of  the 
court  of  probate,  sufficient  for  the  purpose  for  which  the  sale 
was  authorized;  and  that  purpose  having  been  once  answered. 
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the  power  ceased.  If  these  premises  were  correct  it  would  not 
follow  that  the  plaintiff  is  entitled  to  recover  in  this  action. 
The  deed  which  was  executed  by  the  defendants  purported  to 
convey  to  the  plaintiff  in  this  action  a  certain  tract  of  land,  and 
the  plaintiff  might  have  protected  his  purchase  by  such  cove- 
nants as  he  deemed  necessary  for  securing  his  title.  If  they 
attempted  to  convey  as  administrators,  they  could  have  been 
required  to  covenant  that  they  were  duly  authorized. 

This  does  not  compare  with  that  class  of  cases  where  the  pur- 
chaser, who  has  paid  the  purchase-money  and  has  been  ousted 
before  the  conveyance  is  executed,  has  been  permitted  to  re- 
cover back  the  money  paid  in  this  form  of  action.  Nor  does  it 
appear  from  the  facts  offered  to  be  given  in  evidence  that  the 
plaintiff  was  evicted  from  the  land  in  consequence  of  any  defect 
in  the  title  conveyed  to  him  by  the  defendants,  but  on  the  con- 
trary the  recovery  was  had  by  these  defendants  by  virtue  of  the 
mortgage  de^d  executed  by  the  plaintiff,  on  the  forfeiture  of 
the  lands  therein  granted,  by  reason  of  the  non-performauce 
by  the  plaintiff  of  the  condition  therein  contained.  And  we 
cannot  say  that  this  case  is  similar  to  any  of  those  which  have 
been  cited  where  this  form  of  action  has  been  maintained.  It 
is  unnecessary,  however,  to  examine  those  cases  particularly,  as 
the  case  is,  on  another  ground,  clearly  with  the  defendants. 

The  defendants,  as  administrators,  had  no  interest  in  the 
land  of  their  intestate.  By  virtue  of  their  appointment  as  ad- 
ministrators, they  had  only  an  authority  to  sell  for  the  purposes 
which  the  law  designates  when  thereto  authorized  by  the  court 
of  probate.  When  thus  authorized  they  can  pass  to  a  pur- 
chaser whatever  title  their  intestate  had,  and  take  such  security 
for  the  purchase-money  as  may  be  satisfactory  to  themselves, 
either  by  a  mortgage  of  the  same  land,  or  of  any  other  land,  or 
in  any  other  way,  but  they  are  at  all  events  accountable  for  the 
sum  for  which  they  sell.  If  they  take  security  by  mortgage,  on 
the  foreclosure  of  the  mortgage,  whatever  title  was  conveyed 
by  the  mortgage  deed  becomes  absolute  in  them  in  their  indi- 
vidual capacity.  It  follows  from  this  that  the  defendants,  by 
their  deed  executed  in  September,  1814,  complied  with  the 
order  of  the  court  of  probate,  and  had  no  further  authority  to 
sell  the  real  estate  of  their  intestate  by  virtue  of  that  order. 
And  on  the  foreclosure  of  the  mortgage  executed  by  Higley  at 
that  time,  whatever  title  he  derived  to  the  land  by  the  admin- 
istrator's deed  to  him  became  vested  and  absolute  in  them  in 
their  individual  capacity,  and  no  order  from  the  court  of  pro- 
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bate  was  required  to  entitle  them  to  convey  the  huid  the  title 
of  which  was  thus  yested  in  them.  The  only  inquiry,  then,  is, 
whether  by  the  deed  of  May,  1818,  this  title  was  conyeyed  to 
the  plaintiff.  The  deed  purports  to  conyey  all  their,  the  d^ 
fendants,  title.  The  grantors  do  not  aay  that  they  conyey  in 
pursuance  of  any  authority  from  the  court  of  probate,  or  that 
they  conyey  the  title  of  their  intestate,  but  all  their  right.  It 
is  true  they  describe  themselves  as  administrators,  and  in  thai 
capacity  quitclaim  to  the  plaintiff,  and  covenant  in  that  c^MMsity 
to  warrant  and  defend  the  land  granted.  Describing  them- 
selves as  administrators,  is  merely  descriptive  of  the  chasaeter 
in  which  they  had  acted,  or  the  manner  in  which  the  eetote 
came  to  them.  And  the  covenant  of  warranty,  notwithstaDdi^g 
they  use  the  expression,  '*m  our  capacity  as  administrators," 
binds  them  personally:  Sumner  v.  WvUiams,  8  Mass.  162  [6  Am. 
Dee.  83];  BurreU  v.  Jonen,  3  Bam.  k  Aid.  47;  ChOda  v.  Jfomnt, 
2  Brod.  &  Bing.  460. 

The  defendants,  as  administrators,  could  have  no  title  to  pass; 
they  had  no  authority  at  that  time  to  convey  any  real  estate  of 
their  intestate,  and  they  could  make  no  covenant  which  ooold 
affect  the  estate  which  they  represented.  On  the  whole,  the 
court  are  of  opinion  that  the  deed  executed  by  the  defendants, 
in  May,  1818,  passed  the  title  of  the  defendants  to  the  land  in 
question  to  the  plaintiff,  and  the  covenant  of  warranty  con- 
tained in  the  deed  created  a  personal  obligation  on  the  defend- 
ants. 

The  plaintiff  takes  nothing  by  his  motion,  and  judgment  moat 
be  entered  on  the  verdict. 


LiABZLTEY  or  ADMZNisTaATOBA  OK  CoYKSAWts  js  DoD. — Ott  tiut  mbjecl 
«ee  Sunrner  v.  WUtkmu^  5.  Am.  Dea  88»  and  note;  aad  Boaih  v.  Aorr,  U. 
149,  and  note. 


Arlington  v.  Hinds. 

[1  D.  OsiPiUir,  4S1.] 

A  NoTX  MAPS  TO  A  TowK  XnBASURER  by  name,    "or   hit 

office,"  may  be  sued  by  the  town. 
Pabol  Evidencx  to  show  the  Towi?  of  which  the  nominal  payee  in  aoch 

note  was  treasnrer  is  admissible,  if  the  note  does  not  show  that  fact. 
Statute  or  Limitations  AiTBcmro  Attested  Note. — Where  the  statnte 

of  limitations  preacribes  a  longer  period  for  a  note  attested  by  one  or 

more  witnesses  than  for  notes  not  so  attested,  and  a  note  made  to  a  town 
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if  Attested  by  a  resident  of  the  town,  snch  note  vriSl  be  regarded  as  an 
attested  note,  unless  it  dearly  appears  that  the  witness  was  a  imted 
inhabitant^  or  was  otherwise  disqualified  by  reason  of  interest 

Assumpsit  on  a  note  of  the  following  tenor:  ''Arlington, 
September  27,  1808.  For  yalne  receiyed,  I  promise  to  pay 
Luther  StODO,  town  treasurer,  or  his  successors  in  ofSoe,  eighty- 
foar  dollars  and  twenty-seven  cents."  Plea,  the  general  issue. 
The  cause  was  tried  by  the  court  by  consent  of  parties.  The 
eyidence  was  that  the  defendant,  at  the  time  of  signing  the 
note,  was  a  resident  of  the  town  of  Arlington,  and  that  Luther 
Stone  was  the  treasurer  of  said  town  from  1789  continuously 
for  thirty-two  years;  that  the  note  was  in  the  usual  form  of 
notes  given  for  moneys  due  the  town;  that  the  note  was  made 
for  certain  rent  of  school  land  due  the  town  from  one  Austin, 
who  attested  the  note  as  a  witness;  and  that  the  said  Austin 
was,  and  had  been  for  two  years  before  the  making  of  the  note, 
a  resident  of  Arlington. 

Smiih,  for  the  plaintiff,  contended  that  the  note  baying  been 
made  and  dated  at  Arlington  must  be  intended  to  have  been 
made  to  the  town  treasurer  of  that  town,  particularly  as  it  ap- 
peared from  the  evidence  that  the  parties  were  all  residents  of 
that  town,  and  that  the  note  was  given  for  a  debt  due  the  town, 
and  that  therefore  the  town  and  not  the  treasurer,  who  was  its 
agent  as  appeared  from  the  note,  was  the  proper  plaintiff,  and 
cited  the  following  authorities  upon  the  several  points  made  by 
him:  1  Chit.  PI.  6,  24;  Piggoi  v.  Thompgm,  3  Bos.  k  P.  147; 
13  Johns.  38;  Baihbane  v.  BudUmg,  15  Id.  1;  BandaUy.  Van 
Vechien,  19  Id.  60  [10  Am.  Dec.  193];  10  Mass.  360;  OHmore 
v.  Pope,  6  Id.  491;  Mann  v.  Chandler,  9  Id.  336;  Bovey  v.  Ifo- 
GiU,  2  Conn.  680;  Hodgson  v.  Dexter,  1  Cranch,  345;  Hinds  v. 
BUme,  Brayt.  330;  2  Bl.  Com.  379;  Powell  on  Con.  138,  139, 
876,  385;  Chit.  Ev.  417;  3  Co.  79  B  (n.  44);  1  Cranch,  845;  3 
Mass.  77;  1  Bac.  Abr.  501,  502,  503;  Croyden  Hospital  v.  Far- 
ley,  1  Com.  Law.  Sep.  455;  MinoU  v.  CuHis,  7  Mass.  441;  Buih- 
ley  V.  DeH>y  Fishing  Co.,  2  Conn.  252  [7  Am.  Dec.  271];  3  East, 
274;  4  Day,  159,  849;  Bank  of  Columbtar.  PaUerson,  7  Cranch, 
299;  Dan/orth  v.  8du)harie  etc.  Co,,  12  Johns.  227;  Dun  v.  St. 
Andrew's  Church,  14  Id.  118;  1  Chit.  299,  302;  1  Sel.  N.  P; 
117;  Martin  v.  Hind,  Cowp.  484-  1  Chit  on  Bills,  680,  note 
1;  632,  note  10. 

Bennet,  for  the  defendant,  contended:  1.  That   tbe  town 
eould  not  recover  on  the  note,  because  it  did  not  appear  on  the 

Am.  Dbo.  Vol..  ZH— 45 


706  Ablinqton  v.  Hdidb.  [Yermont, 

face  of  the  note  that  the  consideration  from  the  town  and 
parol  evidence  was  inadmissible  to  prove  it,  the  fact  of  the  exe- 
cution of  the  note  at  Arlington  being  immaterial^  the  date 
being  no  part  of  the  contract,  and  because  even  if  the  consid- 
eration moved  from  the  town,  the  note  being  made  payable  to 
the  treasurer,  he  alone  could  sue  on  it,  the  addition  of  town 
treasurer  being  merely  descriptio  perwnas^  citing  11  Mass.  27 
[Stackpole  v.  Arnold,  6  Am.  Dec.  150];  Id.  54;  2  Oranch,  302, 
308;  LaVs  PI.  248;  Ham.  P.  A.  11,  33, 313, 314, 316;  10  Mod. 
286;  6  East,  110;  8  Mass.  103;  9  Johns.  335  [Tafi  v.  Breuxier, 
G  Am.  Dec.  280J;  1  Wash.  199;  Carth.  6;  2  8tr.  555;  4  Mass. 
263;  2.  That  the  note  was  barred  by  the  statute  of  limitations, 
being  in  fact  an  unattested  note,  since  Austin,  the  fttrtiMTting 
witness,  was  disqualified  by  interest,  because,  first,  he  was  a 
resident  of  the  town,  and  second,  the  note  was  given  for  his 
debt,  citing  7  T.  B.  64;  5  Johns.  68  {Ibbey  v.  Barber,  4  Am. 
Dec.  326];  2  Day,  399. 

By  Court,  Sxikhsb,  0.  J.  The  plaintiff's  right  to  recover  is 
resisted  on  the  ground  that  the  town  is  not  a  party  to  the  con- 
tract and  cannot  maintain  the  action,  and  also,  that  the  atatufte 
of  limitations  constitutes  a  bar. 

We  learn  from  the  records  of  this  court  that  on  action  has 
been  heretofore  brought  upon  the  note  here  given  in  evidence 
by  Luther  Stone,  as  treasurer  of  the  town  of  Arlington,  in  which 
judgment  was  rendered  for  the  defendant,  upon  the  principle 
that  no  right  of  action  thereon  accrued  to  him  in  his  official 
character.  It  also  appears  by  the  records  that  after  that  de- 
cision, Luther  Stone,  in  his  private  capacity,  instituted  a  suit 
upon  the  same  note  in  which  he  failed  on  the  ground  that  from 
the  face  of  the  note  it  appeared  that  he  was  not  the  party  in  in- 
terest. The  counsel  for  the  defendant  now  contends  that  the 
last  decision,  which  was  in  his  favor,  was  incorrect,  and  not 
warranted  by  authority.  If  it  were  proper  to  question  this  de- 
cision in  a  case  where  the  same  point  was  presented,  it  cannot 
be  necessary  here,  for  it  does  not  follow  of  course,  that,  because 
an  action  may  be  sustained  by  one,  all  others  are  precluded. 
There  are  many  cases  of  principal  and  agent,  baUor  and  bailee, 
etc. ,  in  which  the  right  is  in  either. 

The  question  is,  can  the  action  be  sustained  by  the  present 
plaintiff?  Whether  he,  for  whose  benefit  a  contract  is  made  by 
another,  is  entitled  to  recover  on  it  or  not,  is  a  question  whidi 
has  long  been  agitated  in  the  courts.    In  some  of  the 
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where  it  has  been  held  the  action  '  ^unot  be  maintained,  the 
reason  assigned  is  that  the  promise  is  made  to  another,  but,  in 
most  of  the  cases,  it  is  because  he  is  a  stranger  to  the  consider- 
ation. On  examining  the  cases  it  will  be  found  to  have  been 
decided  that  where  the  promise  is  made  to  him  from  whom  the 
consideration  moyes,  for  the  benefit  of  another,  the  action  can- 
not be  sustained  by  the  latter.  There  are  also  authorities  of 
great  weight  that  maintain  the  right  of  the  latter  to  sue  upon 
such  contract.  Many  of  the  authorities  show  that  an  action 
can  be  maintained  by  the  former,  and  some,  that  the  action  may 
be  sustained  by  either.  There  are  cases  in  which  it  has  been 
decided  the  former  cannot  sue.  Cases  also  are  to  be  found,  in 
which  the  promise  is  made  direct  to  the  latter,  and  still  he  is 
not  permitted  to  bring  the  action.  The  fair  conclusion  from  all 
the  cases  is  not,  that  the  right  to  maintain  the  action  by  him 
from  whom  the  consideration  moved,  is  not  supported  by  the 
current  of  authority;  but  the  right  to  maintain  the  action  by 
him  for  whose  benefit  the  contract  is  made,  the  consideration 
moving  from  another,  may  be  considered  doubtful,  especially 
where  the  promise  is  not  made  direct  to  him.  The  principle 
seems  to  be,  that  as  a  consideration  is  necessary  to  the  validity 
of  all  simple  contracts,  it  becomes  material  in  deciding  to  whom 
the  right  of  action  belongs,  to  inquire  from  whom  the  consider- 
ation proceeded:  Str.  592;  11  Mod.  241;  Cro.  Eliz.  380;  Hard. 
821;  Keb.  44,  64;  122;  Cowp.  437.  As  we  view  this  case,  the 
question  whether  the  action  shall  be  sustained  by  the  person 
only  from  whom  the  consideration  moves,  or  by  the  person  for 
whose  benefit  the  promise  is  made,  is  of  no  importance,  for, 
whichever  way  that  question  be  decided,  it  will  be  equally 
favorable  to  the  plaintifiTs  right  to  recover,  the  consideration 
having  proceeded  from,  and  the  promise  made  for  the  benefit 
of,  the  plaintiff. 

It  is  said  that  the  consideration  here  is  out  of  sight,  and  that 
it  cannot  be  inquired  into.  This  position  is  hardly  warranted 
by  authority.  We  have  no  law  subjecting  notes  to  the  rules  of 
the  law  merchant.  By  statute,  in  England,  and  in  some  of  the 
United  States,  promissory  notes  are  placed  upon  the  footing  of 
bills  of  exchange,  which  import  a  consideration.  They  are 
here  considered  as  they  were  in  England  before  the  statute  of 
Anne,  simple  contracts,  and  are  subject  to  all  the  rules  of  the 
common  law  applicable  to  such  contracts;  their  consideration 
may  be  inquired  into,  though  the  burden  of  proof  is  on  the 
defendant;  that  is,  he  must  show  the  want  of  consideration  if 
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the  note  espraes  Tftlne  i^yeiyed.  To  inquire  from  whom  the 
•"ooiuidemtion  mored  is  rot  sfcrietly  to  impeaoh  it.  In  tbifl  court, 
when  an  action  waa  pending  upon  tfaiB  yeacy  note^  farooght  hj 
Lather  Stone,  it  was  decided  that  he  waa  a  stranger  to  tba 
oocaideation,  eiidenced  from  the  face  of  the  note,  and  that  he 
was  not  entitlfid  to  reooYer. 

XhiB  has  been  ybtj  properly  eonsidefed  by  the  ooonsel  lor 
-the  pkintifT,  as  ihe  case  of  a  oontmct  with  an  agent  To  op- 
pose this  it  is  said  that  tiie  oontract  is  a  perfect  one  on  the  face 
'of  it,  and  cannot  be  enlazged  or  dimiidshed;  that  it  does  not 
sqvpear  from  the  note  that  the  conaiderBtion  moTsd  from  the 
town  of  Arfington;  that  the  legal  ioterast  of  specialitiea,  bills 
of  exchange,  and  promissoiy  notes,  is  in  the  psnon  appealing 
on  the  face  of  them. 

The  pcineiple  contended  for  as  to  deeds  and  mercantile  in- 
atruments  is  jnst.  That  this  note  is  not  of  that  description  has 
thready  been  attempted  to  be  shown.  If  the  position  waro  oor- 
vect  that  no  written  contract  ^riiioh  upon  the  faoe  of  it  is  per- 
fect, and  in  ^diich  nothing  is  expressed  from  which  it  jdmj  be 
inferred  that  any  other  than  those  whose  names  appear  therein 
«xe  interested;  in  other  words,  the  name  of  the  principal  is 
•eonoealed,  can  be  enlarged,  etc.,  it  cannot  be  applied  here;  for 
no  one  can  entertain  a  donbt,  on  reading  this  instmment,  that 
Lather  Stone  has  no  interest  in  the  contract;  that  he  acted  as 
«gent  for  the  town,  and  that  ihe  interest  was  in  the  town.  The 
promise  is  to  pay  ''Luther  Stone,  town  treasurer,  or  his  suo- 
oessors  in  office."  It  would  be  unnatural  and  strange  indeed 
that  Luther  Stone,  from  his  private  effects,  should  be  mating 
provision,  in  case  of  his  death  or  removal  from  office,  for  his 
aueoessor.  The  case,  then,  is  one  in  which  the  principal  is  not 
«>no6a]ed,  or  rather  the  agency  is  manifested;  and  in  such  case 
the  principle  insisted  on  by  the  plaintiff's  counsel,  that  the 
agent  cannot  sue,  is  fairly  drawn  from  the  cases  cited  of  Figott 
^.  Thompson,  8  Bos.  &  P.  147;  Bovom  v.  Morris,  2  Tann.  874, 
«nd  several  others.  Whero  a  contract  is  made  with  an  agent, 
and  the  principal  named,  no  one  ever  doubted  the  right  of  the 
latter  to  maintain  the  action. 

But  it  is  said  that  although  it  does  appear  that  Luther 
Stone  was  not  personally  interested,  but  was  acting  aa  agent, 
yet  it  does  not  appear  from  the  note  who  was  his  principal; 
that  is,  of  what  particular  town  he  was  txeaanier;  and  that  this 
cannot  be  supplied  by  parol  testimony.  Assuming,  then,  that 
Luther  Stone  was  agent,  that  the  interest  in  the  contract  is  the 
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interest  of  his  prmcipal,  and  for  which  he  might  Boe  if  named, 
the  correct  reading  of  the  note  is  this:  '^  1,  Adin  Hinds,  in  the 
town  of  Arlington,  this  twenty-aeyenth  day  of  April,  1808, 
promise,  for  value  received,  to  paj  the  town  eighfy-four  dollars 
and  twenty-seven  cents."  The  fair  and  legal  inference  must  be 
that  the  town  named  in  the  instrument  as  the  place  where  the 
contract  is  made,  is  the  town  to  whom  the  promise  is  made. 
But  if  this  is  uncertain,  the  ambiguity  we  consider  may  be  et^ 
plained  bj  testimony  cdiunde. 

The  defendant  further  relies  upon  the  statute  of  limitations. 
The  statute  provides  that  actions  upon  promissory  notes  ai^ 
tested  by  one  or  more  witnesses,  shall  be  commenced  within 
fourteen  years,  etc.,  on  notes  unattested  within  six  years.  It  is 
true  this  note  was  executed  before  the  passing  of  the  act  au- 
thorizing citizens  of  towns  to  testify  in  cases  in  which  the  town 
may  be  interested,  and  is  attested  by  J.  Austin,  who  then  xe^ 
sided  in  Arlington.  But,  as  there  is  no  proof  that  he  was  a 
rated  inhabitant,  or  had  any  interest,  unless  it  arose  from  bare 
residence,  the  question  as  to  the  effect  of  an  attestation  of  an 
interested  witness  does  not  require  examination. 

'Tudgment  must  therefore  be  for  the  plaintiff. 


SiTTT  BT  Pbhtcifal  on  note  to  Agent.— The  doctrine  here  laid  down 
that  where  a  note  is  made  to  one  as  agent  upon  a  conaideration  advanced  by 
the  principal,  the  principal  has  a  right  of  action  thereon,  has  been  repeatedly 
followed  in  Vermont.  In  Warden  v.  Bumham,  8  Vt.  390,  where  a  retiring 
pai'tner  made  an  order  directed  to  one  of  the  remaining  members  of  the  firm 
to  deduct  a  certain  sum  from  an  account  due  the  firm  from  one  Mrs.  Doe, 
and  to  charge  the  same  to  such  retiring  partner,  and  the  deduction  was  made- 
accordingly,  it  was  held  that  the  right  of  action  on  the  promise  was  in  the 
iirm  and  not  in  the  partner  to  whom  it  was  made,  Ck)llamer,  J.,  said:  ''The 
law  is  well  settled  that,  as  relates  to  simple  contracts,  the  promise,  to  whom- 
Boeyer  made,  inures  to,  and  is  deemed  a  promise  to,  whoever  has  the  bene- 
ficial interest,  which  is  the  person  from  whom  the  consideration  moves.  The 
authorities  on  this  subject  are  collected  in  Hanunond  and  recognized  at  full 
length  in  the  case  of  Arlington  v.  Htnds^  D.  Chip.  431.  Here  the  discount 
was  made  on  Mrs.  Doe*s  account,  which  account  belonged  to  the  three 
Wardens.  From  them  the  consideration  moved,  and  therefore  to  them  tYtb- 
defendant's  contract  inured,  and  it  was  in  legal  effect  a  promise  to  them  and 
not  to  the  plaintiff."  So,  where  a  note  was  indorsed  to  one  as  "  cashier  *'  it 
was  held  that  the  right  of  action  was  in  the  bank  of  which  he  was  cashier: 
Farmer^  and  Mechanic^  Bank  v.  Day^  13  Vt.  36;  Batik  of  Manchester  v, 
SUuon,  Id.  334.  So  where  a  note  was  made  to  certain  persona  aa  '*comnus- 
aioners  of  the  Vermont  Central  railroad  company"  and  was  afterwards  de* 
livered  to  the  company,  onita  organization  it  was  held,  partly  on  the  authority 
of  the  principal  caaethat  the  company  could  sue  on  the  note:  Vermont  Cent^ 
R.  B,  Co,  V.  Clayes,  21  Vt  30. 
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DocTBnns  Doubted  in  Subsequent  Cases.— The  ooarti  of  Vennont  have 
flhown  a  dispoflition,  in  seyeral  of  the  later  cases,  to  qaestion  the  sonpdness  oC 
the  reasoning  upon  which  the  decision  here  made  is  baaed  whilo  admitting  tlie 
bbw  to  be  practically  settled  in  accordance  with  that  decision.  Thns  in  BmU 
land  etc,  JR,  It.  Co,  v.  Cole,  24  Vt.  33,  where  the  note  sned  was  made  payable 
to  ''the  order  of  Samuel  Henshaw,  treasurer,'*  etc.,  it  was  held  on  the  an- 
thority  of  the  principal  case  that  the  action  was  well  brought  in  the  name  of 
the  company,  but  the  court»  while  admitting  the  law  of  the  case  to  be  settled, 
expressed  their  doubts  of  the  validity  of  the  principles  upon  which  it  was 
founded.  They  said  in  their  opinion :  ' 'The  very  able  argument  addressed  to 
us  on  behalf  of  the  defendant  would  abundantly  satisfy  us,  if  we  had  enters 
tained  doubts  that  by  the  general  commercial  law  of  most  countries,  where  the 
common  law  of  England  prevails,  a  promissory  note,  like  the  present^  must 
be  sued  in  the  name  of  Henshaw.  That  is  the  result  of  the  very  leanied 
opinion  of  Justice  Prentiss  in  the  circuit  court  of  the  United  States  in  the 
Bank  of  U.  8,  v.  Lyman,  20  Vt  666.  But  in  this  state,  since  the  caseof  Arlmg- 
ton  v.  Hinds,  1  D.  Chip.,  a  different  rule  has  prevailed,  and  has  been  con- 
stantly practiced  upon  and  repeatedly  recognized,  by  the  courts  of  the  states 
to  sudi  an  extent  as  to  be  regarded  as  the  settied  law  of  the  state.  This  b^ 
ing  the  case,  we  should  not  feel  justified  in  changing  the  same  by  a  mere 
arbitrary  determination  of  this  court,  unless  some  important  end  of  justice 
was  thereby  to  be  subserved.  And  we  cannot  perceive  how  it  cui  be  of 
much  importance  whether  a  promissory  note  before  indorsement  follows  the 
rule  of  other  simple  contracts,  as  to  the  right  of  action,  or  is  restrained  to 
that  which  obtains  in  the  case  of  specialties.  For  all  practical  pnri»oee8  a 
promissory  note  before  it  is  negotiated  is  a  simple  contract  debt^  and  although 
it  imports  a  oonsideration,  it  is  open  to  proof  that  none  in  fact  existed  which 
is  not  the  case  of  a  specialty." 

These  doubts  as  to  the  soundness  of  the  doctrine  here  laid  down,  seem  to 
have  originated  from  the  very  positive  opinion  upon  this  question  delivered 
by  Mr.  Justice  Prentiss  in  the  circuit  court  of  the  United  States  for  the  dis- 
trict of  Vermont,  in  the  above  cited  case  of  Bank  qf  U.  S.  v.  LyTnan,  20  Vt. 
666.  The  note  in  that  case  was  made  payable  to  "  Samuel  Jaudon,  Biq. 
cashier,  or  order,"  and  it  was  held  that  the  bank  of  which  Jandon  was 
cashier  was  not  the  proper  party  plainti£  The  leanied  judge  reviewed  and 
commented  upon  the  following  decisions:  Beckham  v,  Drake,  9  Mees.  &  Wels. 
78;  S.  C.  11  Id.  315;  Evans  v.  Cram^igton,  Carth.  5;  S.  C.  2  Vent  308;  FeM 
V.  Harrison,  3  T.  R  757;  Sifkin  v.  Walker,  2  Camp.  308;  Emly  v.  Lye,  15 
East,  7,  and  Van  Ness  v.  Forrest,  8  Cranch.  30;  and  deduced  from  them,  and 
especially  from  the  first  case  cited  and  from  the  last,  the  doctrine  that 
although  upon  an  ordinary  simple  written  contract  with  an  agent  the  prin- 
cipal might  sue,  yet  by  the  law  merchant  only  the  payee  named  in  a  bill  of 
exchange  or  promissory  note  could  recover  thereon.  The  clearness  and  vigor 
o(  the  views  expressed  by  Judge  Prentiss  justify  the  insertion  of  the  follow* 
ing  extract  from  his  opinion.  He  said :  "  To  notice  particularly  all  the  decia- 
ions  in  the  various  state  courts,  having  a  bearing  upon  the  question  one  way 
or  the  other,  would  not  only  take  up  much  time,  but  be  anmiming  an  unnec- 
essary task.  I  have  looked,  however,  into  a  very  considerable  number  of 
these  local  decisions;  and  it  will  be  sufficient  for  every  useful  purpose,  with- 
out going  farther,  to  state  the  purport  of  such  as  have  been  made  in  the 
courts  of  some  of  the  older  and  more  commercial  states.  The  decisions  in 
the  courts  to  which  I  refer,  present  three  classes  of  cases.  The  first  is  where 
a  promissory  note  is  expressed  to  be  payable,  for  instance,  to  A.  K,  agent  of 
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C.  D.,  both  agent  and  principal  being  named  in  the  note.  In  snch  oaae  it  ia 
decided  that  the  principal  cannot  sue,  though  named.  It  is  held,  that  a  note 
payable  to  a  person  by  name,  though  described  therein  as  the  agent  of 
another,  is  a  note  payable  to  the  person  so  described  as  agent,  and  that  a  suit 
upon  it  mast  be  in  his  name,  or  in  the  name  of  his  indorsee.  The  second 
class  is  where  a  note  is  made  payable  to  the  cashier  of  a  particular  bank, 
giving  the  name  of  the  bank,  without  the  name  of  the  cashier.  In  such  case 
it  is  determined,  and  very  rightly  as  I  think,  that  the  interest  and  right 
of  action  are  in  the  principal  who  is  named,  rather  than  in  the  agent  who  is 
not  named.  The  third  class  is  where  a  bill  or  note  is  made  payable  to,  or  is 
signed  by,  a  person  designated  agent  generally,  as  A.  B.,  agents  without 
naming  the  principal.  In  such  case  it  is  held  that  the  simple  addition  of 
agent,  and  of  course  the  simple  addition  of  cashier,  without  any  specification 
whatever  of  the  name  of  the  principal,  will  not  authorize  the  admission  ef 
parol  testimony  to  show  who  the  principal  is,  and  make  him  a  party  to  the 
instrument.  There  may  be,  and  indeed  are,  decisions  in  some  of  the  state 
courts  not  entirely  reconcilable  with  the  doctrine  of  the  authorities  which 
have  been  cited  and  referred  to;  but,  however  much  such  local  decisions  may 
be  entitled  to  consideration  and  respect  on  account  of  the  source  from  which 
they  proceed,  they  can  have  no  influence  upon  the  question  before  us,  so  far 
as  they  are  at  variance  with  the  general  prevailing  rule  of  commercial  law. 
In  suits  in  the  courts  of  the  United  States,  as  is  laid  down  in  Svnft  v.  T^faon^ 
16  Pet.  1,  the  true  interpretation  and  effect  of  contracts  and  other  instru- 
ments of  a  commercial  nature  are  to  be  sought,  not  in  the  decisions  of  the 
local  tribunals,  but  in  the  general  principles  and  doctrines  of  commercial 
jurisprudence.  Upon  the  whole  it  appears  to  me  that  the  true  rule  of  law, 
as  d^ucible  from  the  adjudged  cases,  American  as  weU  as  English,  is  that  no 
person,  although  in  fact  a  principal  or  partner,  can  sue  or  be  sued  upon  a  bill 
or  negotiable  note,  unless  he  appear  upon  its  face  to  be  a  party  to  it.  A 
promissory  note,  according  to  the  expression  of  very  great  judges,  partakes 
ia  some  measure  of  the  nature  of  a  specialty,  importing  a  consideration  and 
creating  a  debt  or  duty  by  its  own  proper  force.  Being  assignable,  and  pass- 
ing by  mere  indorsement,  it  Ib  necessary  that  the  parties  to  it  should  appear 
and  be  known  by  bare  inspection  of  the  writing;  for  it  is  on  the  credit  of  the 
names  appearing  upon  it  that  it  obtains  circulation.  It  is  for  these  qualities, 
and  on  tiiese  consideration  %.  that  it  is  distinguished  from  written  simple  con- 
tracts in  general,  and  made  subject  to  a  different  rule." 

The  doctrine  of  the  principal  case  came  again  under  review  in  Johnson  ▼. 
Catlm,  27  Vt.  87,  where  Bennett,  J.,  dissented,  from  the  reasoning  upon 
which  the  dedsion  was  based  in  very  strong  terms.  In  the  course  of  his 
opinion  he  said:  ''At  somewhat  of  an  early  day,  in  the  case  of  Arlington  v. 
Hinds,  1  D.  Chip.  431,  it  was  held  that  where  the  note  was  given  to  Luther 
Stone,  town  treasurer,  or  his  successor  in  office,  the  action  might  be  main- 
tained on  it  in  the  name  of  the  town  of  Arlington,  and,  in  that  case,  the 
position  was  advanced  by  the  judge,  who  gave  the  opinion  of  the  court;  that, 
though  the  action  might  be  maintained  in  the  name  of  the  town,  yet  it  would 
not  follow  but  what  Stone  might,  also,  have  the  action  in  his  own  name.  The 
principles  of  that  case  have  been  followed  in  several  subsequent  cases.  The 
case  in  Chipman  arose  under  somewhat  peculiar  circumstances,  and  the  court 
must  have  been  pressed  with  the  necessity  of  sustaining  that  action  to  prevent 
a  failure  of  justice  in  that  particular  case,  and  the  court  found  it  neoeesary  to 
assume  that  the  law  merchant  was  not  adopted  in  this  state,  in  order  to  avoid 
Ihe  effect  of  the  position  that,  upon  commercial  paper,  the  person  who  ap- 


712  Abunoton  t;.  Himdb.  [Yermont. 

pean  upon  the  face  of  the  paper  to  have  the  legal  intereat^  mnst  aoe,  and 
that  yon  cannot  xewrt  to  matter  alkmde  the  note  to  detennine  who  may  mm 
upon  it.  Bat  it  haa  long  been  settled  in  this  atate^  that  the  law  merchant 
was  a  part  of  oar  law,  so  that  it  now  appears  that  the  rery  groond  upon 
which  the  case  of  Arlington  v.  Hmds  was  baaed,  has  been  long  since  swept 
away.  If  the  principles  which  are  applicable  to  the  case  of  principal  and 
agent  could  have  been  rightly  applied  to  the  case  of  ArHttgton  ▼.  Hmds^  it 
might  have  been  sound.  In  each  case  it  is  familiar  law,  that^  the  action  may 
bo  brought  in  the  name  of  the  principal  from  whom  the  consideration  moves, 
or  in  the  name  of  the  agent  with  whom  the  contract  was  ostensibly  made. 
Though  this  court  have  been  repeatedly  called  upon  to  repadiate  the  caae  of 
Arlington  v.  Hind*  as  being  a  departure  from  the  principlea  of  the  law  mer- 
chant, they  have  hitherto  declined,  and  subsequent  dedsiona  have  been  made 
apon  the  authority  of  that  case,  which  would  seem  to  be  opposed  to  the  cur- 
rent of  the  cases,  which  have  been  decided  upon  the  principlea  of  the  com- 
mercial law.  It  may  be  a  matter  of  some  importance  that  there  ahould  be  a 
onif ormity  of  decision  on  commercial  questions  in  the  different  states,  and 
how  long  our  courts  will  adhere  to  the  authority  of  the  case  of  Arlingion  t. 
Einds^  for  the  sake  of  preserving  uniformity  in  our  own  dedaions^  though  it 
mars  the  symmetry  of  the  commercial  law,  must  depend  upon  the  sahaequeat 
adjudications  of  this  court.** 

It  is  to  be  noted,  however,  that  the  views  thus  expressed  were  in  reality, 
obiter  dicta  since  the  question  before  the  court  was  simply,  whether  upon  a 
bill  of  exchange  payable  to  "M.  Johnson,  cashier,  or  order,"  the  said  cashier 
could  TnamfAin  au  action  in  his  own  name,  the  consideration  having  been  ad- 
vanced by  the  bank  of  which  he  was  cashier.  It  was  obvioosly  unneoessaty 
to  determine  whether  an  action  upon  this  bill  would  also  lie  in  favor  of  the 
bank.  It  is,  also,  worthy  of  remark  that  the  point  upon  which  so  much 
stress  is  laid  both  in  the  principal  case  and  in  Johnson  v.  CatUnit  aa  to  whether 
the  law  merchant  prevails  in  Vermont,  seems  to  have  been  immaterial  to  the 
decision  here  made,  for  the  note  of  Hinds  upon  which  the  present  action  was 
brought  was  not  a  negotiable  instrument,  within  the  law  merchant.  Indeed 
the  fact,  that  it  was  made  payable  to  "Luther  Stone  or  his suooessora  in  office" 
seems  to  indicate  that  it  was  not  to  be  negotiated  or  transferred  by  Stooe. 
How  can  the  principles  of  the  law  merchant  be  applied  to  such  a  note  ? 

Tbk  VxKMOirr  Doctrikb,  as  deduced  from  adjudged  cases,  seems  to  be 
that  where  a  note  is  made  payable  to  one  as  agent  for  another,  who  ad- 
vances the  consideration,  an  action  upon  it  may  be  maintained  either  by  the 
principal  or  by  the  agent  It  was  held,  however,  in  Binney  v.  Plumley^  5 
Vt.  500,  that  where  a  promise  was  made  to  certain  peisons  as  trustees  of  the 
New  Market  and  Kingston  Wesleyan  Academy  "  and  their  suooeason,"  the 
action  would  lie  only  in  favor  of  the  trustees:  1.  Beoaoae  there  was  no  proof 
of  the  existenoe  of  any  corporation  of  that  name;  and,  2.  Because  there  was 
a  distinction  between  trnsteea  and  "mere  servants  or  agenti^**  and  therefoie 
the  doctrine  of  the  principal  case  did  not  apply.  It  was  held,  also,  in  JDowmer 
V.  Tucker,  31  Vt.  204.  that  the  doctrine  did  not  apply  where  a  note 
made  payable  to  a  certain  person,  or  bearer,  upon  a  oontingenoy,  and 
intended  to  be  delivered  to  a  creditor  of  the  payee,  it  not  appearing  thai 
there  was  any  relation  of  principal  and  agent  between  the  parties,  or  that 
there  was  any  present  consideration  moving  from  the  intended  henefidaiy. 
It  was  therefore  determined  that  such  beneficiary  could  not  maintain  the 
action.  And  the  general  rule  is  in  that  state  that  where  a  promiae  is  nads 
Cor  the  benefit  of  a  third  person,  he  cannot  sne  on  it^  nnless  the  pramist 
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WM  made  to  him  or  the  ooniidentiaB  was  famiahed  by  him,  porticiilarly  if 
it  doea  not  clearly  ajypear  that  payment  was  to  be  made  to  him:  TvUle  v. 
OaiUnt  onie,  691,  and  note. 

Rule  of  F&zncipal  Casb  SonnD. — ^The  decudon  in  the  principal  case, 
both  as  to  the  right  of  the  principal  to  maintiftin  the  action  and  as  to  the 
admissibility  of  parol  evidenoe  to  identify  the  principal,  if  the  contract  is 
ambiguous  in  that  particular,  is  in  accordance  with  the  opinion  of  Mr. 
Daniel,  in  his  admirable  work  on  Negotiable  Instruments,  sec.  1187,  where 
he  says:  "Upon  the  theory  that  the  party  entitled  to  sue  is  the  one  in  whom 
the  instrument  shows  the  legal  title  to  exist,  it  has  been  held  that  when 
the  bill  or  note  is  payable  to  a  certain  person  by  name,  but  describing  him 
as  agent  of  another  person  also  named,  as  for  instance,  'A.  R,  agent  for  C. 
D.,'  the  suit  must  be  brought  in  the  name  of  the  agent,  and  cannot  be 
brought  in  the  name  of  the  principal;  and  that  a  /ortiori  must  the  suit  be 
BO  brought  when  the  instrument  is  simply  payable  to  '  A.  R ,  agent,'  no  prin« 
dpal  being  named.  But  in  either  case,  the  better  doctrine,  as  it  seems  to 
us,  is  that  either  the  agent  or  the  principal  might  sue.  If  suit  were  brought 
by  the  agents  the  possession  conforming  to  the  express  indication  of  the 
paper  would  clearly  sustain  the  action.  If  suit  were  brought  by  the  prin- 
cipal whose  name  is  expressed  in  the  instrument,  possession  by  him  would 
be  evidence  that  he  had  received  from  his  agent  the  instrument  of  which 
he  was  entitled  to  the  beneficial  interest;  and  there  could  be  no  good  rea- 
son why  it  should  be  necessary  for  the  principal  to  continue  to  use  his  agent's 
name,  when  it  is  clear  from  the  face  of  the  paper  that  if  so  used,  it  would  be 
as  the  representative  of  his  own.  And  where  the  principal  is  undisclosed  on 
the  face  of  the  paper,  he  might  also  sue  in  his  own  name;  but  in  such  case 
mere  possession  of  the  paper  would  not  be  sufficient  evidence  that  he  was 
the  principal  intended,  and  it  would  be  necessary  for  him  to  supply  that  ele- 
ment in  his  title  to  recover,  by  parol  proof.  In  the  case  of  instruments, 
payable  to  bank  cashiers,  it  might  be  different." 

As  Applied  to  Notes  to  Gashiebs  of  banks,  and  to  the  agents  of  other 
oorporations,  the  rule  here  laid  down  is  supported  by  the  soundest  reason,  as 
well  as  by  the  decided  weight  of  recent  adjudged  cases.  Mr.  Daniel  says, 
sea  1188,  that  "  the  authorities  now  greatly  preponderate  in  favor  of  the 
doctrine,''  that  in  such  oases,  the  suit  may  be  brought  in  the  name  of  the 
agent,  or  it  may  be  brought  in  the  name  of  the  principal,  and,  that  if  he  be 
not  named,  "evidence  aliunde  is  admissible  to  show  who  the  principal  is." 
The  application  of  this  doctrine  to  contracts  made  with  the  agents  of  cor- 
poivtions  is  partionlaily  necessary,  becanse  such  institutiona  can  only  act  by 
their  agents. 

The  right  of  the  principal  to  sue  on  such  contracts,  and  the  admissibility 
of  extrinsic  evidence  to  identify  the  principal,  have  in  their  support  the  high 
authority  of  the  supreme  court  of  the  United  States.  In  the  case  of  Baldwin 
V.  Bank  </  Newbury,  1  Wall.  234^  the  note  was  payable  "to  the  order  of 
0.  C.  Hale,  Esq.,  calmer,"  without  nyingot  what  bank,  and  the  question 
was  whether  evidence  aUunde  was  admissible  to  show  what  bank  was  meant, 
and  also  whether  the  bank  could  bring  the  action.  Mr.  Justice  Clifford  de- 
livered a  very  learned  opinion  upon  this  question,  the  greater  part  of  which 
is  here  inserted.  After  commenting  upon  some  other  features  of  the  case,  h« 
proceeded  as  follows:  "  Promiw,  as  appears  by  the  terms  of  the  note,  was  to 
0.  0.  Hale,  cashier,  and  the  question  is,  whether  parol  evidenoe  is  admiuible 
to  show  that  he  was  oaahier  of  the  plaintiff  bank,  and  that  in  taking  the  note 
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he  acted  as  the  cashier  and  agent  of  the  corporation.  Contract  of  the  partiei 
•hows  that  he  was  cashier,  and  that  the  pronuse  was  to  him  in  that  charao- 
ter.  Banking  corporations  necessarily  act  by  some  agent,  and  it  is  a  matter 
of  common  knowledge  that  such  institutions  usually  have  an  officer  known 
as  their  cashier.  In  general  he  is  the  officer  who  superintends  the  books  and 
transactions  of  the  bank  under  the  orders  of  the  directors.  His  acts  within 
the  sphere  of  his  duty  are  in  behalf  of  the  bank,  and  to  that  extent  he  is  the 
agent  of  the  corporation.  Viewed  in  the  light  of  these  well  known  facts,  it 
is  clear  that  evidence  may  be  received  to  show  that  a  note  given  to  the 
cashier  of  a  bank  was  intended  as  a  promise  to  the  corporation^  and  that  snch 
evidence  has  no  tendency  whatever  to  contradict  the  terms  of  the  instni- 
ment.  Where  a  check  was  drawn  by  a  person  who  was  a  cashier  of  an  incor- 
porated bank,  and  it  appeared  doubtful  upon  the  face  of.  the  instmment 
whether  it  was  an  official  or  a  private  act,  this  court  held  in  the  caae  of  Me- 
charua^  Bank  v.  Bank  of  Columbia,  5  Wheat.  326,  that  parol  evidence  was 
admissible  to  show  that  it  was  an  official  act.  Signature  of  the  promiaor  in 
that  case  had  nothing  appended  to  it  to  show  that  he  had  acted  in  an  offi- 
cial character,  and  yet  it  was  unhesitatingly  held  that  parol  evidenoe  was 
admissible  to  show  the  real  character  of  the  transaction.  Opinion  in  that 
case  was  given  by  Mr.  Justice  Johnson,  and  in  disposing  of  the  case  he  said 
that  it  is  by  no  means  true,  as  was  contended  in  argument,  tiiat  the  acts  <^ 
agents  derive  their  validity  from  professing  on  the  face  of  them  to  have  been 
done  in  the  exercise  of  their  agency.  Rules  of  form,  in  certain  eases,  have 
been  prescribed  by  law,  and  where  that  is  so  those  rules  must  in  general  be 
followed,  but  in  the  diversified  duties  of  a  general  agent  the  liability  of  the 
principal  depends  upon  the  fact  that  the  act  was  done  in  the  exercise  and 
within  the  limits  of  the  powers  delegated,  and  those  powers,  says  the  learned 
judge,  are  necessarily  inquirable  into  by  the  court  and  jury.  Maker  of  the 
note  in  that  case  had  signed  hiB  name  without  any  addition  to  indicate  his 
agency,  which  makes  the  case  a  stronger  one  than  the  one  under  considera- 
tion. 

"  Same  rule  as  applied  to  ordinary  simple  contracts  has  since  that  time  been 
fully  adopted  by  this  court.  Examples  of  this  kind  are  to  be  found  in  the 
case  of  the  New  Jersey  Steam  Navigation  Co,  v.  MtrchanU  Bank,  6  How. 
381,  and  in  the  more  recent  case  of  Ford  v.  WiUiamt,  21  How.  289,  where 
the  opinion  was  given  by  Mr.  Justice  Grier.  In  the  latter  case  it  is  said  that 
the  contract  of  the  agent  is  the  contract  of  the  principal,  and  he  may  sue  or 
be  sued  thereon,  though  not  named  therein.  Parol  proof  may  be  admitted 
to  show  the  real  nature  of  the  transaction,  and  it  is  there  held  that  the  ad« 
mission  of  such  proof  does  not  contradict  the  instmment  but  only  explains 
the  transaction.  Such  evidence,  says  Baron  Park,  in  Hiffgin$  v.  Senior,  8 
M.  &  W.  844,  does  not  deny  that  the  contract  binds  those  whom  on  its  face 
it  purports  to  bind,  but  shows  that  it  also  binds  another,  by  reason  that  the 
act  of  the  agent  is  the  act  of  the  principal.  Argument  for  the  defendant  is, 
that  the  doctrine  of  those  cases  can  have  no  application  to  the  present  case, 
because  the  suit  is  founded  upon  a  promissory  note,  but  the  distinctions  taken 
we  think  cannot  be  sustained  under  the  state  of  ^ts  disclosed  in  the  agreed 
statement.  Mr.  Parsons  says,  if  a  bill  or  note  is  made  payable  to  A.  E., 
without  any  other  designation,  there  is  authority  for  sajring  that  an  action 
may  be  maintained  upon  it,  either  by  the  person  therein  named  as  payees  or 
by  the  bank  of  which  he  is  cashier,  if  the  paper  was  actoally  made  and  re- 
ceived on  acconnt  of  the  bank,  and  the  authorities  dted  by  the  anthor  fully 
sustain  the  position:  Fair^fiMr.  Adams,  16  l^ick.9Sl;  Skawr.8lame,lOaaL 
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254;  Bamaby  ▼.  Ntweombt^  9  Id.  46;  Wright  ▼.  B(nfdt  3  BarU  523.  Among 
the  cases  cited  by  that  author  to  show  that  the  suit  may  be  maintained  by 
the  bank,  is  that  of  the  WateroUet  Bank  v.  WhUty  1  Den.  608,  which  de- 
serves to  be  specially  considered.  Note  in  that  case  was  indorsed  to  R.  01- 
cott,  Esq.,  cashier,  or  order,  and  the  suit  was 'brought  in  the  name  of  the 
plaintiff  bank,  of  which  the  indorsee  was  cashier.  Objection  was  made  that 
the  suit  could  not  be  maintained  in  the  name  of  the  bank,  but  it  i^peaiing 
that  the  indorsement  was  really  made  for  the  benefit  of  the  corporation,  the 
court  overruled  the  objection  and  gave  judgment  for  the  plaintiff:  Bayley  v. 
Onondaga  Ins,  Go:^  6  Hill,  476.  Suggestion  was  made  at  the  argument  that 
the  rule  was  different  in  Massachusetts,  but  we  think  not.  On  Uie  contrary, 
the  same  rule  is  established  there  by  repeated  decisions,  which  have  been 
followed  in  other  states:  Eastern  R,  B,  Co,  y.  Benedict ^  5  Gray,  561;  Folger 
V.  Chase,  18  Pick.  63;  Hartford  Bank  v.  Barry,  17  Mass.  94;  Long  v.  Col- 
bum,  11  Id.  97  [6  Am.  Dec.  160];  Svfan  v.  Park,  1  Fairf.  441;  BuOand  etc, 
/?.  B,  Co,  V.  CoU,  24  Vt.  33.  Doubt  cannot  arise  in  this  case  that  the  per- 
son named  in  the  note  was  in  fact  the  cashier  of  the  plaintiff  bank,  because 
the  fact  is  admitted,  and  it  is  also  admitted  that  the  plaintiff  can  prove  that 
in  taking  the  note  he  acted  as  the  cashier  and  agent  of  the  corporation,  pro- 
vided the  evidence  is  legally  admissible.  Our  conclusion  is,  that  the  evi- 
dence is  admissible,  and  that  the  suit  was  properly  brought  in  the  name  of 
the  bank.*' 

The  following  cases  fully  support  the  doctrine  that  the  principal  may  sue 
upon  such  a  contract:  Southern  Ltfle  Ins.  and  Trust  Co.  v.  Cray,  3  Fla. 
262;  Gorton  v.  Union  CUy  Bank,  34  Mich.  279;  PraU  v.  7'opeka  Bank, 
12  Kan.  570;  Alston  v.  Hartman,  2  Ala.  699;  OUmore  v.  Pope,  5  Mass.  491; 
Commercial  Bank  v.  French,  21  Pick.  486;  N,  Y,  African  Soc,  v.  Va- 
rick,  13  Johns.  38;  Bank  of  Genesee  y.  Patchm,  19  N.  Y.  312;  Bank  (/  Neio 
York  v.  Bank  qf  Ohio,  29  Id.  619;  First  Nat,  Bank  <if  Angelica  y,  HaU,  44 
Id.  395.  The  following,  which  it  will  be  observed  are  all  comparatively 
early  cases,  maintain  that  the  right  of  action  in  such  cases  belongs  only  to 
the  nominal  payee,  and  that  the  addition  of  "cashier,*  ''agent,"  etc.,  is 
mere  descriptio  personce:  Horah  y.  Long,  4  Dev.  &  B.  274;  Rose  y.  Laffin,  2 
Speers,  424;  Van  Ness  y.  Forrest,  8  Cranch,  30.  In  Clap  v.  Day,  11  Am.  Dec. 
99;  and  Bt^man  v.  Chadvriek,  8  Mass.  103,  the  right  of  the  agent  to  sue  is 
maintained,  but  it  is  not  said  that  this  right  is  exclusive  of  that  of  the  prin- 
cipal. 

Notes  Mads  to  Pubuo  Offigebs,  that  is  to  say,  to  officers  of  the  state 
or  goyemment,  or  of  municipal  corporations  present  still  stronger  grounds 
for  the  application  of  the  rule  that  the  principal  may  sue.  Indeed,  in  many 
cases,  it  is  held  that  the  principal  only  can  sue,  except  where  the  statute 
otherwise  provides.  Such  officers  are  not  mere  agents.  Their  rights,  pow- 
ers and  duties  are  marked  out  by  law,  and  it  is  only  within  the  prescribed 
limits  that  they  can  bind  the  government  or  municipal  corporation  which  they 
represent.  And  within  those  limits  they  have  a  strictly  representatiye  char- 
acter. Whatever  they  do  within  the  appropriate  sphere  of  official  action  is 
done  for  the  principal;  whatever  they  receive,  is  received  for  the  principal 
They  are  not  personally  liable  on  contracts  made  in  their  official  capacity, 
and  for  similar  reasons  they  cannot  acquire  any  personal  interest  in  such 
contracts.  On  these  grounds  it  was  held  in  Irish  v.  Webster,  5  GreenL  171, 
that  where  a  note  was  made  to  "  James  Irish,  state's  agent,  or  his  successor 
inoffioe,"  for  timber  purchased  from  the  state,  the  state  and  not  the  agent 
was  the  proper 'party  plaintiff.  Mellen,  C.  J.,  in  discussing  the  question, 
ased  the  following  langua^: 
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"If  there  is  a  want  of  dearoen  on  the  subject  under  consideraitkni,  and  if 
some  of  the  esses  are  but  faintly  distinguished  from  others,  touching  the 
question  in  what  instances  an  agent  may  sue  in  his  own  name^  on  a  proinias 
made  to  him  as  such,  public  policy  seems  to  require  that  an  agent  of  the 
state  should  make  his  contracts  not  in  his  own  name,  but  in  the  name  of  the 
state,  and  that  all  securities  he  may  receive  should  be  made  payable  to  the 
state;  and  that  where  they  have  been  made  payable  to  him  as  agents  the  suit 
should  be  in  the  name  of  the  state.  The  statute  which  was  referred  to  pr* 
ing  power  to  treasurers  of  counties,  towns,  and  parishes  to  sue  in  their  own 
names,  bonds  giyen  to  them,  as  such,  or  to  their  predecessors  in  office^ 
to  imply  that  without  the  aid  of  the  statute  such  actions  could  not  be 
tained.'* 

To  the  same  effiBct  are:  State  y.  Boies,  11  Me.  (2  Fairl)  474;  Trutieea  v. 
Parka,  10  Id.  (1  Fairl)  441;  Htaiier  y.  Field,  20  Ohio,  340;  Dugan  ▼.  Umtei 
SkUes,  3  Wheat.  172;  United  Statesr.  Baiee,  2  McLean,  352;  Board  of  Smper^ 
viaorn,  v.  Hall,  42  Wis.  59;  see,  also,  a  valuable  note  to  sec.  176  of  Dillon  on 
Mun.  Corp.  In  Either  v.  ESlUe,  3  Pick.  321,  where  the  note  was  made  pay- 
able to  the  "treasurer  of  the  third  parish  in  Dedham,  or  his  enooeasor  in 
office,"  it  was  held  that  either  the  treasurer  or  the  parish  might  sue.  In 
this,  as  in  the  principal  case,  and  in  many  others  of  those  eited,  tike  use  of 
the  words  "or  his  successor  in  office"  indicated  unmistakably  that  the 
promise  was  not  to  the  officer  personally.  The  right  of  the  principal  to  sue 
in  such  cases  rests  on  unquestionable  ground:  Daniel  on  Neg.  Inst,  sec  1188. 

It  is  thus  seen  that  the  decision  in  the  principal  case  is  good  law,  notwith- 
standing the  doubts  cast  upon  it  in  Vermont.  The  statement  made  that  the 
law  merchant  does  not  prevail  in  Vermont  is  not  in  aooordance  with  later 
oases;  but  that  position  is  not  essential  to  the  support  of  the  deeiaon. 


Huntington  v.  Ltman. 

ID.  CazncAH,  438.] 

pABTirBSSHiP  LiABiLHT.—Where  the  party  seeking  to  chaarg9  tiia  paiiuei^ 
ship  is  apprised  that  the  transaction  is  not  for  or  on  aooount  of  the  firm, 
that  the  credit  is  not  for  their  benefit^  and  the  act  is  not  in  the  usosl 
course  of  business,  prima  facie,  the  firm  is  not  holden. 

GiviKO  Credit  to  Partnership. — It  is  not  necessary  to  secure  a  person 
giving  credit  to  a  partnership  that  he  should  know  or  believe  that  eadi 
individual  of  the  firm  would  approve  the  transaction,  but  it  is  neoessaiy 
that  he  should  not  know  that  the  debt  attempted  to  be  secured,  was  not 
the  debt  of  the  partnership,  or  the  property  sold  was  not  to  inure  to 
their  benefit,  in  the  absence  of  all  proof  of  the  assent  or  approbation  of 
the  party  to  be  charged. 

MonoN  for  a  new  trial  in  an  action  of  assumpsit  on  a  promis- 
sory note.  The  facts  sufficiently  appear  from  the  opinion.  A 
Terdict  had  been  found  for  the  plaintiff  punraaai  to  the  direo- 
iions  of  the  courts 

Bennett  iox  the  defendants. 
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D.  Bobinaon  and  Merrtl,  contra,  contended  that  the  defendante, 
as  partners,  were  liable  on  the  note  executed  in  the  partnership 
name,  and  that  the  exception  to  the  rule,  in  the  case  where  the 
person  taking  the  paper,  knew  it  not  to  be  on  a  partnership  ac- 
count, was  a  question  of  fraud,  which  must  dearly  be  proyed,  in 
order  to  exonerate  the  company:  7  East,  210;  Middle  ▼.  Ibyior, 
13  Id.  176;  Lmngvkm  v.  Boo^eveM,  4  Johns.  251  [4  Am.  Dec. 
278];  Doty  ▼.  Baie%,  11  Id.  654;  Chitty  on  Bills,  46  Camp.  186. 

By  Ck>urt,  Skxnkeb,  C.  J.  This  action  is  founded  on  a  note  of 
hand,  executed  in  the  name  of  Henry  Lyman  So  Co.,  to  Daniel 
Huntington,  the  plaintiff.  The  firm  of  Henry  Lyman  k  Co. 
consisted  of  Henry  Lyman,  of  Shaftsbuiy,  and  Clarinda  Board- 
man,  of  Troy.  The  consideration  of  the  note  was  a  horse,  sold 
by  Huntington.  At  the  trial,  the  counsel  for  the  defendants, 
or  rather  for  Mrs.  Boardman,  resisted  a  recoyeiy  on  ths  ground 
that  the  partnership  was  for  such  mercantile  purposes  as  usu- 
ally appertain  to  a  country  store,  and  did  not  extend  to  the 
purchase  and  sale  of  horses;  and,  also,  that  the  plaintiff,  at  the 
time  of  taking  the  note,  knew  the  debt  was  not  the  debt  of  the 
partnership,  but  the  purchase  of  the  horse  was  by  Cornelius 
Clarke,  a  third  person,  and  for  his  benefit,  or  for  that  of  him- 
self and  Lyman.  To  oppose  the  first  part  of  the  defense,  the 
plaintiff  relied  on  proviDg  that  the  partnership  had  been  ex- 
tended, by  the  transactions  of  the  partners,  to  the  purchase  and 
sale  of  horses  upon  credit,  and  thereby  he  was  authorized  to 
take  the  note.  And  from  the  case,  as  allowed,  it  would  seem, 
that  the  attention  of  the  court  was  wholly  drawn  to  the  testi- 
mony upon  this  point,  and  that  the  other  ground  was  over- 
looked in  directing  a  verdict  for  the  plaintiff.  Whether  the 
testimony  was  sufficient  to  justify  the  court  in  directing  a  ver- 
dict upon  the  question  of  the  extension  of  the  partnership,  is 
not  necessary  now  to  examine.  In  deciding  upon  this  applica- 
tion for  a  new  trial,  the  attention  of  the  court  has  been  directed 
to  the  inquiry:  Is  the  plaintiff  entitled  to  recover,  if  he  knew 
at  the  time  of  taking  the  note,  that  the  contract  was  not  for  the 
benefit  of  the  partnership  ?  Was  there  evidence  given  to  the 
jury  tending  to  prove  this,  and  which  they  ought  to  have 
weighed  ? 

In  the  case  of  Arden  v.  Sharp  and  OUaon,  although  there  was 
no  pioof  direct  that  the  transaction  was  known  to  the  plaintiff 
to  be  for  the  sole  benefit  of  Gilson,  one  of  the  partners.  Lord 
Eenyon  says:  '*  When  the  party  who  brings  the  action  took  the 
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bill,  with  the  indorsement  of  one  partner  only  (Gilson  indorsed 
in  the  name  of  the  firm),  and  was  informed  that  the  transaction 
was  to  be  concealed  from  the  other,  he  cannot  sue  the  partner- 
ship; the  transaction  indicates  that  the  money  was  for  the  part- 
ner's own  use,  and  was  not  raised  on  the  partnership  account." 
The  same  judge  again  says,  in  the  case  of  Wdls  v.  MasUvman, 
''  If  a  man,  who  has  dealings  with  one  partner  only,  draws  a 
bill  on  the  partnership,  on  account  of  those  dealings,  he  is 
guilty  of  a  fraud;  and  in  his  hands  the  acceptance  made  by 
the  partner  is  void."  The  doctrine  here  expressed  is,  a  knowl- 
edge that  the  dealing  is  not  for  the  firm  renders  the  Becniity 
fraudulent  and  void.  In  the  first  case  the  circumstance  of  the 
partners  having  requested  the  transaction  concealed,  without 
other  evidence,  was  considered  sufficient  to  establish  both 
facts;  that  is,  that  it  was  not  for  the  firm,  and  knowledge 
thereof  in  the  party.  In  the  case  of  Sheriff'  v.  WUks,  the  same 
principle  is  fully  recognized  by  the  whole  court,  and  in  many 
other  cases.  The  case  of  Ridley  v.  Taylor^  which  is  much  relied 
on  by  the  counsel  for  the  plaintiff,  cannot  be  considered  as  op- 
posed to  this  principle.  Lord  Ellenborough,  in  delivering  the 
judgment  in  that  case,  says:  ''  If  this  were  distinctly  the  case 
of  a  pledging,  by  one  partner,  of  the  partnership  security  for 
his  own  separate  debt,  without  the  authority  of  the  other,  we 
should  have  no  hesitation  in  pronouncing  a  bill,  drawn  under 
such  circumstances,  void,"  etc. 

The  law  we  believe  to  be  settled  that  where  the  party  seek- 
ing to  charge  the  partnership  is  apprised  that  the  transaction 
is  not  for  or  on  account  of  the  firm;  that  the  credit  is  not  for 
their  benefit,  and  the  act  is  not  in  the  usual  course  of  business 
prima  faciey  the  firm  is  not  held.  The  onuM  probandi  then  falls 
upon  the  plaintiff.  He  must  show  the  authority  or  approba- 
tion of  the  party  attempted  to  be  charged:  1  Salk.  126;  1  East, 
49;  4  John.  B.  251;  2  Esp.  625,  731;  8  Yes.  544;  Li  v.  D.  342. 
The  remaining  inquiry  i^,  was  there  testimony  given  to  the  jury 
tending  to  prove  Huntington's  knowledge?  And  of  this  no 
doubt  can  be  raised.  If  the  testimony  of  Barlow  is  to  be  cred- 
ited, and  of  its  credibility  the  jury  ought  to  have  been  i>er- 
mitted  to  decide,  not  only  knowledge,  but  covin  is  fairly  infer> 
able  from  the  whole  transaction.  The  horse,  he  says,  was  pur- 
chased for  Clarke,  and  to  mate  one  that  he  owned,  and  this 
understood  by  Huntington  at  that  time.  The  note  of  Clarke, 
indorsed  by  Lyman,  or  of  Clarke  and  Lyman  jointly,  was  exe> 
cuted.     Huntington  wished  a  new  note  drawn  and  signed  by 
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Lymazi  in  the  name  of  the  firm,  which  was  done,  and  the  first 
note  destroyed.  If  the  credit  of  Clarke,  or  CLirke  and  Lyman, 
were  good,  it  would  have  been  relied  upon;  but  if  not,  and  the 
credit  of  Mrs.  Boardman  was  demanded,  there  ought  to  have 
been  evidence  of  her  consent,  express  or  implied.  But  so  far 
from  this,  the  evidence  not  only  shows  that  Huntington  knew 
it  was  not  a  partnership  concern,  but  on  the  contrary,  from  the 
execution  of  the  first  note  by  Clarke  and  Lyman,  it  was  fairly 
to  be  inferred  that  neither  the  usual  course  of  business,  nor 
any  assent  of  Mrs.  Boardman,  would  warrant  the  attempt  to 
charge  her.  From  the  facts  the  jury  might  very  naturally  con- 
clude that  Huntington  was  persuaded,  that  if  Mrs.  Boardman 
was  charged,  it  must  be  effected  without  her  knowledge  or  con- 
sent. She  resided  at  a  distance  from  the  store  where  the  busi- 
ness of  the  partnership  was  transacted,  and  her  capital  con- 
stituted the  means  employed. 

It  is  not  necessary  to  secure  a  person  giving  credit  to  a  part- 
nership that  he  should  know  or  believe  that  each  individual  of 
the  firm  would  approve  the  transaction;  but  it  is  necessary  that 
he  should  not  know  that  the  debt  attempted  to  be  secured  was 
not  the  debt  of  the  partnership,  or  the  property  sold  was  not 
to  inure  to  their  benefit,  in  the  absence  of  all  proof  of  the  assent 
or  approbation  of  the  party  attempted  to  be  charged. 

The  verdict,  therefore,  must  be  set  aside,  and  a  new  trial 
granted. 


INDEX. 


AOOOBD  AND  SATISFAOTIQN. 
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ACCOUNT. 
See  Boumr,  10;  JoBisDionoR,  4. 

ACTIONS. 

Ov  OomnAOK  —  One  who  is  ready  and  oflfim  to  perfoim  hie  part  of  a 
oontraot^  maj  maintain  an  action  againat  the  other  oootnMtor  who  le- 
taaa  to  paBodt  the  oontraot  to  he  performed.      Daeif  t.  Chm^fbfdf  682L 

See  Abbumiwit;  Pabthebship,  6;  WABn»  2. 

ADVERSE  POSSESSION. 

1.  POflsnsiOK  Of  Pabt  CLAncma  Wbolb.— One  ooeapying  adTtnaly  part 
of  a  tracts  intending  to  take  poaseasion  of  the  wholes  and  having  canaed 
a  anrvey  to  he  made,  though  having  no  written  evidence  of  title,  will 
he  deemed  to  he  in  advene  poooeaoion  of  the  whole.  Taylor  v.  Buekner, 
864. 

SL  Suck  PoasEsaioir  tob  Twentt  Tbabb  toUa  the  right  of  entiy  of  the  ad« 
vene  claimant  to  the  whole  tract.    Id, 

SL  a  Dbcbxb  nr  Fatob  of  thb  Oooupavt  aaheeqnent  to  takbg  poHearion 
18  evidence  of  the  extent  of  hie  daim  aa  continaed  down  to  the  time  of 
triaL    Id. 

AGENCY. 

1.  Tbubtbbb  of  a  Cobfobatiok  who  executed  a  promissoiy  note  to  which 
they  signed  their  several  names  as  trustees,  and  affixed  their  individual 
scab,  were  held  liable  peisonally.     MeClure  v.  BenneU,  223, 

S.  Thb  Confesbionb  of  an  Agent,  except  where  they  are  made  at  the  time 
and  compose  a  part  of  the  acts  done  by  him  for  his  principal  within  the 
Am.  Dso.  Tol.  Zn— 46 
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•oope  of  his  authority,  are  not  evidence  against  the  priadpaL    Babirti 
▼.  Burks,  826. 

See  BviDSHCi,  24;  Fraub,  8,  6. 

AUMONT. 

Ak  IivDEPXNDXMT  SxTTT  lOR  AiJMONT  camiot  be  maintained  imliwa  author^ 
ized  by  statnte,  bnt  a  court  may  grant  alimony  inddentally  in  denreaim 
a  diyoroe,  and  if  the  allowanoe  is  intnffioient,  no  other  ooort  oaa  anpp^ 
the  deftnency.    IHaehU  y.  FUchU,  261. 

See  JuDOMXHTBy  9. 
AMENDMENTa 

See  JUDOXKNTBi  lOL 

ABBITRATION  AND  AWAED. 

1.  A  SuBiOBSZoy  TO  ABBTTBATioir  BT  BoiTD  withoot  an  order  of  oourt^  ia 

not  within  the  statate,  and  moat  be  tested  by  common  Uw  prinoipla^ 
Shaekefford  v.  Purhet,  422. 

2.  A  ThssvTE  (DoNCXRNiNO  liASDB  IB  Abbitbablb*  at  common  Uw,  and  the 

Award  is  conclnsiTe  upon  the  partiea  as  to  every  point  within  the  anb- 
mission.    Id, 

8.  An  Awabd  is  Evidikgx  of  every  fact  the  decision  of  which  is  deai^ 
implied  in  each  award,  although  not  expressly  stated  to  have  been  d^ 
cided.     Id, 

4.  A  SuBiuasioir  of  '* All  Matters  iir  Dibfutb '*  ia  safficienUy  definiteta 
TOstain  an  award.    Id. 

ASSAULT  AND  BATTERY. 

Is  AS  Action  iob  Assault  and  Battxrt,  under  the  plea  of  not  gnilfy, 
with  leave  to  give  the  special  matter  in  evidence,  anything  amounting  ta 
a  legal  Justification  may  be  given  in  evidenoe.   BM  v.  Bosworih^  273L 

ASSIGNMENTa 

1.  To  Skoubb  a  Prs-bzistino  Debt,  do  not  give  the  assignee  the  eqmtiss 

of  a  purchaser  for  value.    Loekwood  v.  BctUs,  121* 

2.  The  Ck)NSiDERATiON  of  Natural  Affbchon  for  the  assignment  and  de- 

livery of  a  bond  for  the  conveyance  of  land  renders  the  assigniiMiit 
valid  so  that  a  court  of  equity  will  not  vacate  the  same.  Pawtmg  v. 
Speed,  269. 

8.  A  BONA  FIDE  Assignee  of  a  Ck>NTBACT  for  the  delivery  of  goods  is  noft 
bound  by  any  equities  between  the  original  partiea  arising  after  the  de> 
livery  of  the  goods.     Ford  v.  Sj^ouU,  439. 

4.  After  an  Assignment  of  a  Non-negotiablb  Note;  for  value,  by  the 
payee,  and  notice  thereof  to  the  maker,  payment  must  be  made  to  the 
assignee,  and  if  the  maker  be  summoned  as  trustee  of  the  original 
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payee»  a  diKslKmue  of  the  aaaignment,  and  of  notice  given  to  him  before 
■ervioe  of  proceae,  will  discharge  him,  and  he  need  pot  show  that  the 
assignment  was  bona  Jide.    Newell  v.  Adame^  690. 

See  CoNTLicT  or  Laws,  2;  Judgmbmts,  5;  Nxootiablb  lNSTRn]ainB,4«  7. 


ASSUMPSIT. 

1.  A  Pboiosb  to  pat  Monby,  made  under  no  mistake  as  to  the  promisor's 

l^gal  liability,  will  snpport  an  action  of  assumpsit.  Andrews  ▼.  Bagge^ 
47. 

2.  In  Cases  of  Tobt.— An  action  for  money  had  and  receiyed,  or  laid  out 

and  expended,  will  not  lie,  as  upon  an  implied  promise,  to  recover  ex- 
penses occasioned  by  a  tortious  act  of  the  defendant.  FotUr  y.  Dwpn^ 
466. 

ATTACHMENT. 

« 

1.  Tbb  Skdsubx  of  thb  Goods  of  a  Thibd  Person  under  an  attachment 

against  the  defendant's  property,  is  a  mere  trespass,  and  no  act  of  the 
officer  or  order  of  the  court  will  divest  the  owner's  right.  Owinga  v. 
Frier,  Z93. 

2.  Tbb  Ownxs  kat  Waive  the  Tort  in  such  case,  and  sue  for  the  detention 

of  the  goods,  the  law  giving  him  a  choice  of  remedies.      Id, 

See  Bankruftot  and  Insolvency,  2;  Corporations,  8;  Garnishment. 


ATTORNEY  AND  CUENT. 

1.  The  Confidence  Bsposed  in  Counsel  is  Personal,  and  cannot  be  dele> 

gated  to  another  without  the  client^s  consent.  Hence,  the  counsel  em« 
ployed  in  a  case  must  personally  contribute  his  l^gal  knowledge  and 
assistance  in  conducting  the  suit  to  its  final  determination.  ComeUus  v. 
Wash,  145. 

2,  Power  of  Attorney  at  Law.  •— An  attorney  at  law  has  no  anthority  !• 

assign  his  client's  judgment.    Head  v.  Oervaie,  6TI» 

See  Slander*  7. 

AUCTIONS 
See  Statute  of  Fraudb. 


BAIL. 

An  Aorxdcent  to  Exonerate  the  Sureties  on  a  reoognisanoe^  entered 
into  by  the  defendant  in  a  writ  of  ne  exeai,  upon  their  paying  part  of  the 
decree,  does  not  prejudice  the  rights  of  the  plaintiff  against  the  defend 
ant.    Loekwood  v.  Bales,  121. 

See  Constitutional  Law,  5,  6. 
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BAILMENT& 

L  A  Bona  Ftdb  PuBOBAnnt  of  goods  from  m  ImiIm^  noi  si  owkrt  ofw^ 
cannot  hold  them  againat  the  owner.    KUehaU  ▼.  VaatadoTp  5MSL 

2.  litABiUTr  ov  BAn«Tn«. — ^If  a  bailment  be  for  the  ezclnnve  benefit  of  the 
bailee,  the  greatest  oare  and  attention  is  necessary  to  discharge  him  in 
case  of  loss;  hence  the  bailee  of  a  mpgress  was  held  liable  when  ha  ssnt 
her  where  the  small-pox  was  known  to  be  raging,  and  she  sickened  sna 
4i0d  of  that  dinase.     IH  ToUenere  v.  FuOer,  61d. 

'%,  TJszNO  Bailed  Pschpxbtt  CoirrBAKT  to  AaBsxiaRT. — ^If  proporty  is 

employed  for  a  purpose  different  from  that  for  which  it  was  baikt^  the 

kaiWs  is  Hable  for  the  loss  or  injury  thereof,  althoo^  ha  naed  due 

Jd. 

SeeOomiDir  Oabbzbu^  L 

BANEBUFTOY  AHD  VXBOLYENOl. 

kL  a  DnaHABOS  usher  tub  Bankrupt  Law  of  Amyisn  8BAm  will 
bar  a  suit  here  npon  a  contract  made  befiore  such  disehaEga,    Jfoso*  t. 

&  FoBXiQN  Bankbuftot. — An  assignment  made  in  a  focefgn  comtiynndar 
its  bankruptcy  statotes  does  not  pass  the  title  to  the  banknipt%  pn^ 
erty  in  this  stots^  as  against  creditors  attaohiQg  hsra.  TopkmmY*Okaj^ 
027. 

BANKa 

See  OoBPORATioHa»  ^ 

BBTTIKG. 
SeeGAsmnK 

BIAa 
See  GBiMiiffAL  Law»  Sl 

BnJJS  AND  KOTEa 

See  KsOOTZABLa  iNSTBUlOBmL 

BONA  FIDB  PUB0HA8EB& 
See  AasiQisnaam,  I,  3^  4;  BAiiiiain%  L 

BONDa 
8m  LonsBna^  1,  2;  Plbadino  anb  Fiuono^  4 

BOUNDARESa 
See  DsBDS,  2,  15^  16;  Patknts,  1^  & 
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GSBTIORARL 

1.  AviSB  Aboumkht  ok  Ebbobs  assigned,  a  certiorari  will  be  awarded  in 

order  to  snstain  the  judgment,  where  there  appean  to  be  diminatiQiL 
Judaon  ▼.  Edava,  32. 

2.  A  CxRTiORABi,  where  the  proeecation  is  at  the  instanoe  of  the  king,  is 

awarded  as  a  matter  of  right;  but  the  case  is  somewhat  diffesant  where 
the  proeecation,  though  in  the  name  o£  the  king,  is  for  the  benefit  of  a 
private  person,  in  such  a  case,  though  the  suit  issues  as  a  matter  of 
course,  a  procedendo  will  be  awarded,  if  good  cause  be  shown.  Duggen 
▼.  MeOruder,  527. 

8.  CxKnoBABi  IN  Civil  Cases  does  not  lie  pending  an  appeal^  nor  while  the 
parties  have  the  right  to  appeal,  unless  the  proceedings  asssiled  an  void . 
for  want  of  jurisdiction.     Id. 

4.  NaoiiBCT  TO  AiPEJJi. — ^If  persons  having  a  remedy  by  appeal  pennit  thet 
time  to  expire,  certiorari  will  not  issue  for  their  relief  unless  upon  a 
special  showing.    Id 

fi.  CamoBABi— When  a  Mattxb  of  Bight. — Certiorari  is  not  a  writ  of 
right,  and  will  issue  only  when  it  appears  that  injustice  baa  been  done; 
but  whenever  rights  have  been  infringed,  by  persons  clothed  with 
authority  to  act,  but  who  pursue  the  authority  illegally,  the  peoMn  in- 
jured may  obtain  redress  by  certiorari,  unless  he  can  resort  to  appssi  or 
writ  of  enor.    Id, 

COHABITATION. 

See  COHBIDERATION,  1,  2. 

COMMON  CARRTKRa 

1.  A  PxPOOT  BT  A  CoMMOir  Cabbisb  of  part  of  the  goods  entrusted  to  him^ 

as  security  for  the  purchase  of  a  boat  to  enable  him  to  reach  his  destina- 
tion, is  unauthorised;  and  the  right  to  the  possession  of  the  goods  re* 
mains  in  the  original  owner.    KUehell  v.  Vancuiar,  249. 

2.  LiABiiJTT  VOR  Loss  BT  FiRB. — Carriers  for  hire  are,  under  the  civil  code,. 

answerable  for  ordinary  neglect,  which  is  the  omission  of  that  care  which 
men  of  common  prudence  take  of  their  own  affairs.  If  property  on  a 
steamboat  is  destroyed  by  Bie,  the  owners  of  the  boat  are  not  responsi* 
ble,  if  it  was  being  navigated  with  proper  diligence,  althou|^  the  acci- 
dent  occurred  at  night.     Hunt  v.  Morris,  489. 

8l  BoBDBir  ov  Pboof. — ^In  a  case  of  loss  of  property  entrusted  to  a  common 
carrier,  the  burden  of  showing  that  the  loss  was  without  his  faulty  rests 
upon  him.    Id, 

CONDITIONa 

Cobdition  Pbegedbbt,  Subsbqubnt  Act  is  not. — An  act  to  be  performed 
snhsoqufsitly  to  snothsr  oannot  be  construed  »  condition  prseedoDt.  F6rd\ 
v.  Sproule,  439. 
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CONFLICT  OP  LAWS. 

L  Jx  Tbaitofib  or  Pebsonaltt.  —  An  aasignmeiit  of  movaUet  ntmto  is 
this  state,  mnst  be  made  in  aocordanoe  with  the  law  of  this  atate^  in 
preference  to  that  of  the  owner's  domicile.    Bamsey  v.  Sieommm^  468. 

2.  Change  ov  Possbsszon. — ^An  assignment  of  movables  for  the  benefit  ol 
creditors  most,  to  be  valid  against  third  persons,  be  ocmsamniatod  by  a 
delivery  of  possession.    Id. 

I,  Marital  Eights. — ^A  hnsband  and  wife,  on  removing  from  the  country 
where  they  were  married,  are  governed,  as  to  sabseqnent  acquisitions  of 
property,  by  the  laws  of  the  country  to  which  they  have  removed,  un* 
less  in  their  contract  of  marriage  they  have  stipulated  that  some  other 
law  shall  prevail     Murphy  v.  Murphy,  475. 

4.  CsssATioir  ov  Communit7  of  Qoods  takes  place  at  the  death  of  the  wifsw 
Id. 

B.  Lex  Locl — ^Members  of  unincorporated  companies  are  bound  by  the  law 
of  the  place  where  the  contract  was  made.    Lynch  v.  PotUethwcUie,  496. 

6.  Sals  of  Vessel  at  Sea— Conflict  of  Laws.— The  sale  of  a  vessel  thea 

at  sea,  valid  by  the  law  where  the  sale  was  made  and  where  the  vendoi 
and  vendee  reside,  is  valid  here,  although  the  law  of  this  state  oontvol- 
ling  transfers  was  not  complied  with.     Thuret  v.  JenieiM,  608. 

7.  Deltteby  of  Possession  of  chattels  upon  a  sale  is  necessary  as  against 

the  creditors  of  the  vendor,  unless  the  property  at  the  time  d  the 
transfer  is  abroad  and  incapable  of  delivery,  in  which  case  the  vendee 
may  take  possession  within  a  reasonable  time  after  the  properly  comes 
within  his  reach.    Id, 

See  Bankbuftot  and  LraoLVENor. 

COKSIDEBATION. 

1.  Where  a  Conszdebation  is  Exfbessed  in  a  deed,  the  gtaator  or  his 

successors  in  interest  cannot  aver  or  prove  that  there  was  no  considenk 
tion,  but  they  may  show  that  the  consideration  was  vieioafl  and  iUflgU, 
and  to  rebut  this  the  grantee  may  prove  a  legal  oonsideratioii  diffineat 
from  that  expressed.     Chiles  v.  Coleman,  396. 

2.  A  Deed  imfubs  a  Constderation,  and,  if  unexpressed,  it  may  be  shown 

by  parol  what  the  consideration  was.    McClanahan  v.  ffendenon,  412: 

8l  Parties  to  a  Deed  cannot  Impeach  the  Conbidebasion  ei^nsnd. 
but  they  may  show  that  it  was  paid  in  property  and  not  in  money.  Osr- 
neal  v.  May,  453. 

4.  A  Deed,  from  the  solemnity  of  the  seal,  is  presumed  to  be  npon  a  good 
consideration.     Cuaaek  v.  White,  669. 

IS.  Deed  to  a  Wife  is  good  unless  the  husband  dissented.  Hit  aasnt  nay 
be  presumed  where  the  deed  is  dWly  for  her  benefit.    Id, 

6b  FoTUBB  Cohabitation. — A  contract  made  in  onnmderation  of  fatw  iPipil 
cohabitation  is  void.     Id, 

7.  Past  Cohabitation,  thongh'illicit^  is  a  good  oonaidentioalorndMd  «f 
bond.    Id, 


Indsz.  727 

9k  PRKSUXFTioK  OF. — ^The  considention  of  a  deed,  althongli  the  gnntorMid 
gFuitee  were  liyiog  in  adultery,  will  be  preBiimed  to  be  good.    Id, 

See  Aanomoons,  2;  Contbaois,  2;  Dekdb,  7,  14;  Ssr-oiv,  ^ 


CONSPIEAOY. 
See  CBDcnrAL  Law,  7. 

CONSTITUTIONAL  LAW. 

1.  Brboopsciivs  Statotb. — ^An  act  of  the  legielatare  xeleaaing  a  penalty 
aceming  to  a  oonnty,  after  verdiot  and  before  judgment^  is  oonstitn- 
tional,  being  neither  an  ex  poti/aeto  law,  nor  a  law  impairing  the  obliga- 
tion of  contracts,  and  it  may  be  pleaded  puis  darrein  eotUmuanee*  Cole$ 
V.  County  </  Madison,  161. 

%  Laws  Impaibino  Gontbacis. — The  oonstitational  provision,  that  "no 
law  impairing  the  validity  of  contracts  shall  ever  be  made,**  extends  to 
all  rights  arising  under  aU  contracts,  whether  written  or  parol,  whether 
express  or  implied,  whether  arising  from  the  stipulation  of  the  parties  or 
accruing  by  operation  of  law.    Lewis  v.  Braekenridge,  228. 

SL  Idem. — ^This  constitutional  provision  must  be  considered  as  rendering  void 
any  statute  which  is  retrospective  and  which  destroys  a  vested  right  of 
action  arising  ex  contraettt.  But  the  legislative  power  of  limiting  the 
time,  and  regulating  the  manner  in  which  rights  shall  be  legally  de- 
manded, does  not  interfere  with  the  rights  themselves  nor  affect  the  con- 
struction given  to  that  provision.     Id. 

4.  Statutes,  how  to  OfekaTb. — It  is  a  general  rule,  independently  of  the 
constitution,  that  statutes  are  to  have  a  prospective  operation  only,  and 
it  is  conclusively  settled  that  a  statute  should  not  be  construed  to  oper- 
ate retrospectively,  if  a  vested  right  be  thereby  destroyed.    Id, 

6,  The  Undebtakino  of  Special  Bail  is  that  the  principal  shall  satisfy  the 

judgment  of  the  court  or  render  his  body  in  execution,  or  that  the  bail 
will  do  it  for  him.  And  if  the  principal  fail  to  satisfy  the  judgment  and 
cannot  be  found,  the  bail  becomes  absolutely  liable  for  the  amount  of  the 
judgment.     Id, 

$,  Judoment-cbeditob's  Bioht  Aoaikst  Bail  VBEriED.— When  the  bail  are 
absolutely  fixed  and  have  no  further  time,  the  right  of  the  judgment- 
creditor  to  his  debt  from  them  is  a  vested  right,  arising  ex  eontraciu,  of 
which  no  subsequent  legislative  act  can  divest  him.  Accordingly  an  act 
authorizing  the  surrender  of  the  principal  in  dischaige  of  the  bail  at  any 
time  before  judgment  against  them  can  have  no  retrospective  operation, 
but  must  be  construed  to  apply  to  cases  only  arising  subsequently  to  the 
statute.     Id, 

7.  Constitution  of  United  States. — ^The  provision  of  the  oonstitution  of 

the  United  States  providing  that  no  person  shall  be  twice  pat  in  jeopardy 
for  the  same  offense,  is  binding  on  the  state  courts.    State  ▼.  Moor,  541. 
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CONTBMPT. 

Thi  Powbb  to  Pukibk  ior  CoiTTocpT  ezitto  in  all  ooiirti»  indflpflndent^ 
of  the  statate,  and  its  «seroiM  reste  in  the  aonnd  diaoretion  of  tiie  oour^ 
and  is  not  reviewable  elsewhere;  bat  if  it  be  naed  malicioulj,  or  op> 
preasiyely,  the  remedy  is  by  indictment  or  impeaohment  of  the  jndge  or 
magistrate.    Clark  y.  PeopU^  177. 

OONnNUANClL 
See  PLBADoro  axd  VKkxmxm^  0,  8. 

OONTEAOra 

L  TsB  Law  of  a  Flaoi  whbeb  a  GomeBAar  xb  xadb  mnst  dntonninn  its 
ooDstmotion  and  validity.  Therefore,  a  plea  in  avoidasoe  d  a  note 
made  in  another  state,  on  the  ground  of  unlawful  oonsidenitiony  most 
aver  that  the  objeot  for  which  it  was  given  waa  prohibited  by  the  laws 
of  that  state.     Bradthaw  v.  Newman^  149L 

2.  A  Yuul  ov  Failttbb  of  Onsidxration  must  state  how  it  has  failed,    /d. 

8.  Waivxb  of  Strict  Pbbfobmancx.— Where  a  contract  for  the  oonveyanoe 
of  land  does  not  specify  any  particular  time  of  performance^  bat  stipa- 
lates  that  the  deed  shall  be  made  when  the  money  is  paid,  if  the  vendee 
pays  the  money  and  n^lects  to  demand  a  conveyance^  or  on  the  vendor's 
offer  to  convey,  refases  to  accept,  and  sajrs  that  he  will  call  for  the  deed 
when  he  wants  it^  the  vendor's  failure  to  convey  at  the  time  of  payment 
is  thereby  waived.    Baker  v.  WhUeMes,  168. 

4.  A  Pboicisx  to  Pat  fob  Imfbovxmsnts  made  by  the  plaintiff  npon  gov- 
ernment land  which  the  defendant  parchased  from  the  United  Statss 
after  the  improvements  were  erected,  is  midmn  pactum,  and  will  not 
support  an  action  on  such  promise,  although  in  conseqnenoe  thereof  the 
plaintiff  sarrendered  the  possession  to  the  defendantL  Bottom  v.  Podge, 
205. 

&  A  Ck)MTBACT  TO  CoNYsr  TO  A  Stbavobi  will,  in  general,  be  construed 
to  be  an  undertaking  on  the  part  of  the  person  contnoting  to  convey, 
that  the  stranger  shall  accept  the  conveyance;  and  an  offer  or  tender  to 
convey  will  not  be  equivalent  to  an  actual  performance,  as  it  would  be 
where  the  conveyance  is  to  be  made  to  a  party  to  the  contract.  Davii 
V.  Parish,  287. 

6.  Kevivinq  Contract. — ^A  contract  for  the  sale  of  land  which  has  by  its 

terms  expired  cannot  be  revived  by  paroL    Id, 

7.  MiSRXPRBSKHTATioir  AvoiDiNQ  GoHTRACT. — A  misrsprsssntatinn  by  the 

vendor  of  a  saltpeter  cavOi  of  the  amount  of  sal^aeter  whidi  *  given 
quantity  of  nitrous  earth  will  produce,  will  authoiiie  the  resmsBnn  of 
the  contract  of  sale.  Perkins  v.  Rice,  298. 
8  Idem. — And  if  the  misrepresentation  is  clearly  established,  it  will  not 
alter  the  vendee's  right  of  recovery,  that  after  the  representation  he  em« 
ployed  a  person,  in  whom  he  had  confidence^  to  examine  the  cave,  and 
such  person  reported  favorably.    Id, 
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flL  TtaoHTTwaioy  or  Cqhtbact  ior  Fbaud.— Where  a  eontnct  it  reeainded  oa 
the  ground  of  fraad,  equity  will  decree  that  the  fnudnlent  party  repay 
what  he  has  reoeiyed,  together  with  interest.    Id. 

10.  A  Moral  QsuoATioif  to  do  an  Act  will  support  an  agreement  to  per- 
form, and  equity  will  not  grant  relief  on  the  ground  that  the  party  made 
the  agreement  wrongfully,  believing  that  he  was  legally  obliged  to  per« 
form.    CardtoeU  r.  Strothar,  328. 

11.  A  CovTRACT  nr  Violation  of  Law  is  void,  and  the  courts  will  neither 
enforce  payment  nor  enable  one  who  has  paid  money  thereon  to  recover 
it  if  both  parties  are  in  pari  deUeto;  bat  if  the  law  vicAated  was  intended 
to  protect  one  of  the  parties  against  the  acts  of  the  other,  they  are  not 
tf»  pari  delidOf  and  the  party  designed  to  be  protected  may  recoyer  money 
paid  in  violation  of  such  law.     Oray  v.  Hoberts,  383. 

12.  Iv  l>isnKCT  Ck>NTBACTS  voB  Undividsd  Moibtibs  of  a  traet  of  land  be 
made,  thongh  one  of  them  should  be  vacated,  the  other,  if  fair,  should 
be  permitted  to  stand.     Cameal  v.  May,  453. 

13.  Intozioation  will  avoid  a  contract,  if  it  is  so  extreme  that  the  party 
sought  to  be  charged  was  incapable  of  clearly  peroeiving  or  assenting. 
Wade  y.  Cohaert^  652. 

Bee  Aonom;  GoNSTmniovAL  Law,  2;  Emplotxr  and  Euflotkb;  EQurnr, 

1;  finDOEflO  PBSVOBKAirOB;  VXRDOB  AND  YXNDEll,  7,  9,  11. 


CORPOAATIOKa 

1.  Ck>i7Nms  ABB  PuBLio  CoRPOBATiONS  Subject  to  Complete  legudative  con- 

trol.    CoUb  v.  C<nt$Uy  of  Madison,  161. 

2.  EriBCT  OF  Seizubb  of  Cobpobatx  Fbakcuisss.— A  seizure  of  the  fran- 

chises of  a  corporation  effects  its  dissolution.    Siaie  Bank  v.  State,  234. 

8.  Abxtsb  of  Cobpobatb  FBANCHiaES  works  a  forfeiture  of  the  franduses^ 
but  not  of  the  lands  or  chattels  of  the  corporation.     Id, 

4.  A  JuDOMBNT  OF   Seizubb  OF  THB  FRANCHISES  for  a  violation  of  the 

charter  of  a  corporation  should  not  direct  a  seizure  of  the  coiporate  posses- 
sio?i8.  The  better  opinion  is  that  such  a  judgment  does  not  dissolve  the 
coi3fK>ration,  though  the  seizure  of  the  franchises  by  exeeution  issued 
upon  the  judgment  may  work  such  dissolution.    Jd, 

5.  Thb  Effect  of  thb  Dissolxttion  of  a  Corporation,  at  common  law, 

was:  1.  That  its  lands  and  tenements  reverted  to  the  person  by  whom 
they  were  granted  to  the  corporation;  2.  Its  goods  and  chattels  vested 
in  the  crown;  Z,  The  debts  due  to  and  from  it  were  extinguished.     Id. 

ib  A  Bank  Rbbtricibd  bt  its  Charter  to  dealings  in  commercial  paper, 
is  not  thereby  prohibited  firom  taking  an  assignment  from  a  vendor  of 
real  estate  of  the  purchaser's  agreement  to  pay  the  purchase-money, 
where  the  taking  of  such  assignment  is  necessary  to  secure  a  debt  pre- 
viously contracted.    Lagow  v.  BadoUei,  258. 

7.  Suit  by  Forbion  Corporation  may  be  maintained  in  the  courts  of  this 
state.     WHUameon  v.  Smoot,  494. 
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^  AiTAamcEirF  aoaznbt  Corpobatb  PnonBir  ouinot  be  mainteiatd  la  am 
ftotion  againit  a  itockholder.     Fd, 

See  Agknct,  1;  Municipal  Cobpo&atioh8. 

COVENANTS. 

To  Dhvdid. — ^A  oonfMuon  of  judgment  by  one  boand  by  a  ooveoaat  to  de- 
fend the  suit  with  good  &ith,  ie  not  a  breach  of  the  covenant  wImto  it 
appears  that  no  avulable  def  enae  could  have  been  made  at  Uw.  (Jati» 
foeU  y.  Siroiher,  326. 

CRIMINAL  LAW. 

!•  An  Indiotmbnt  not  Indobsed  *<a  trae  biU,"  with  the  name  of  the  fore- 
man of  the  grand  jury  signed  to  snch  indoreement,  as  prescribed  by  stat- 
ute, is  a  nullity.    NomaquM  v.  PeopU,  157. 

'2.  AiiLOWiNa  JuBOBS  TO  SiPARATB. — ^Thc  jurors  in  a  criminal  case  should 
not  be  permitted  to  go  at  large  after  they  are  sworn  until  they  are  flnally 
discharged.    Id, 

Z,  Bias  of  Jubobs  as  Gbounb  for  Nbw  TBiAL.~The  fact  that  one  of  the 
jurors  in  a  criminal  case  had  made  up  his  mind  agsinst  the  prisooer, 
though  he  swore  that  he  had  formed  no  opinion,  if  discovered  and  shown 
by  affidavit  after  the  trial,  will  furnish  ground  for  a  new  ttisL    Id, 

4.  The  Jury  must  be  Present  when  their  verdict  is  delivered  in  court,  ia 
order  that  the  prisoner  may  have  them  polled,  and  the  verdict  is  not 
final  until  pronounced  and  recorded.    Id, 

4k,  No  Ibreoulabities  abe  Waived  in  a  Capital  Cae^  for  the  prisoner 
is  considered  as  standing  on  all  his  rights.  Hence,  if  by  a^ireement  be- 
tween his  counsel  and  the  prosecutor  the  jury  return  their  verdict  to  the 
clerk,  and  it  is  delivered  in  court  in  their  abeence,  the  prisoner  is  entitled 
to  a  new  trial,  notwithstanding  such  agreement.    Id, 

-t.  Larceny  cannot  be  Commtited  of  Goods  Found  in  the  highway,  bear- 
ing no  marks  by  which  the  owner  can  be  ascertained,  for  there  is  no 
felonious  taking.     Tyler  v.  People,  176. 

7.  Confessions  of  Conspirators. — The  fact  of  conspiracy  cannot  be  estsb- 

lished  by  the  confessions  of  one  that  others  had  conspired  with  him;  but 
when  the  conspiracy  is  proved  by  other  evidence^  the  oonfessions  of  cue 
of  the  conspirators  will  be  admissible  against  the  others.  Metcaffe  v. 
Connor,  340. 

8,  Jeopardy. — ^When  the  jury  is  necessarily  disohaiged  without  giving  a 

verdict,  the  defendant  has  not  been  so  in  jeopardy  as  to  pteveut  his 
sgain  being  put  on  trial    State  v.  Moor,  641. 

9l  Puttino  a  Prisoner  on  his  Trial. — ^I^  after  swearing  certain  Jurors, 
it  is  found  that  the  remainder  cannot  be  procured,  the  prisoner  Is  not  so 
put  upon  his  trial  as  to  be  entitled  to  his  discharge.  State  t.  Bmriei, 
662. 

DAMAGES. 

I.  Contract  to  Dexjveb  Goods.— On  the  breach  of  a  oovenant  to  ddhrer 
personal  property  before  any  payment  is  made,  the  aaeasnie  d  dsnagas 
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i%  M  a  genml  mle^  the  differenoe  between  the  price  stipulAted  Mid  the 
▼alne  of  the  goods  at  the  time  they  were  to  be  delivered.  OcUdweU  ▼. 
Seed,  314 

SL  On  A  BBX40H  OF  THB  COVENANT '  OF  Warrantt,  the  meBSoie  of  the 
damagee  ia  the  valae  of  the  land  at  the  time  of  the  contract  of  which 
value  the  consideration  agreed  to  be  paid  therefor  is  the  bert  evidence. 
MeKean  v.  Beed,  318. 

8.  On  A  PxNAL  Bill,  an  action  for  the  sum  actoaUy  dne  may  be  mM***"'!H 
without  any  reference  to  the  penalty.    HoUey  v.  HoUey,  342. 

See  Plbadino  and  PKACnoB,  3;  Spbozfio  Pibtobkanob,  9l 

DEEDS. 

I.  ''MoBX  OR  Lbs8"  in  Dxkd.— Where  a  written  agreement  for  the  sale  of 
a  tract  of  land,  described  the  same  as  "  containing  by  deed  two  hundred 
acres,  be  the  same  more  or  less,"  and  it  appeared  from  a  subsequent  sur- 
vey that  the  tract  contained  three  hundred  and  fifteen  acres,  it  was  held 
that  parol  evidence  was  inadmissible  to  prove  that  the  parties  intended 
a  sale  of  a  less  quantity  than  the  entire  tract.    Dale  v.  Smithy  64. 

2L  Natural  Boundarixs  referred  to  in  a  deed  are  to  be  followed,  although 
by  so  doing  a  greater  number  of  acres  than  that  mentioned  may  be  in- 
eluded.    IiL 

3L  To  Maju  a  Pxbvbot  Titls  under  an  order  of  sale  made  by  the  courts 
the  heirs  at  law  of  the  testator  are  proper  parties,  and  must  be  decreed 
to  join  in  the  deed  of  conveyance.    Loekwood  v.  Stradky^  97. 

4.  A  Partt  Aooxptino  a  Quitclaim  Dbsd  of  land  runs  the  risk  of  the 
goodness  of  the  title,  and  if  it  fails,  he  cannot  recover  the  purchase- 
money,  unless  he  can  show  fraud  in  the  sale.  Snyder  v.  Lqframboise, 
187. 

&  A  Deed  mot  Dsuvebed  and  Aocxfted,  though  recorded,  is  invalid  and 
passes  no  estate.     Herbert  v.  HeH>ert,  192. 

6.  A  Deed  from  Heibb  Purporting  to  Cowky  their  Interest,  and  not 

a  particular  tract  of  land,  simply  puts  the  purchaser  in  their  place,  and 
if  they  could  not  recover  he  cannot.     Chiles  v.  Coleman,  396. 

7.  A  Valuable  Consideration  must  be  Expressed  in  a  deed  of  bargiun 

and  sale,  and  its  adequacy  cannot  be  questioned  between  the  grantor  or 
his  heir  and  the  grantee,  but  only  by  creditors  or  purohasars.    Id, 

8.  Where  Beoobded. — A  deed  of  land  lying  in  two  counties  may  be  recorded 

in  either.    Cotm  v.  Manf/ee,  417. 

9L  Bt  Grantor  oxtt  of  Possession.— Under  the  act  of  1798,  a  deed  of  bar- 
gain and  sale  of  land  held  adversely  by  another,  conve3f«  the  title,  and 
the  purchaser  may  maintain  a  writ  of  right  without  having  been  actually 
seised.    Id. 

lOl  A  Belease,  purporting  to  have  been  made  on  valuable  consideraticii, 
and  containing  words  sufficiently  comprehensive,  will  operate  aa  a  deed 
of  bargain  and  aale.    Id, 

11*  Tender  of  Contbtance  is  unneoesaary  where  the  other  party  had  de- 
clared his  unwillingness  to  accept  it     Lynch  v.  PoeUethwaUe,  48S. 
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12L  MiSTAKB  or  A  Dbb>. — 'Parol  eyidanoe  is  not^  where  tfafln  is  ao  oiiaifi 
of  fnuid,  a^lmiwihlft  to  show  a  miiteke  in  the  nnmber  d  aonsiiMntiooed 
in  a  deed.     Kerr  v.  CaMi,  537. 

13.  MxBOBB  OF  AoBEncsHT  uiTO  A  DxKix — ^When  a  deed,  is  made  in  pu^ 
Boance  of  a  prior  agreement,  the  agreement  is  thereby  made  a  nrfDtty, 
and  the  rights  of  the  partiee  are  eontroUed  by  the  deed.    Id, 

14.  Proov  ov  OoNSiDEiiATioK. — ^In  the  abeenoe  of  fraad,  the  ormiideiatioa 
of  a  deed  cannot  be  impeached  by  parol  evidence  having  relation  to  a 
period  anterior  to  the  delivery  of  the  deed.    Id. 

15.  Mktbb  and  BoninM. — In  a  purchase  of  land  by  metes  and  bounds,  por^ 
porting  to  contain  a  specified  number  of  acres,  more  or  less,  the  metes 
and  bounds,  and  not  the  number  of  acres,  controL    Peay  v.  Brigga,  €56u 

10.  VisiBUB  Bouvdabhs.— When  the  metes  and  bounds  are  represented  by 
visible  marked  lines,  they  cannot  be  extended,  althoo^  a  natessl  or 
artificial  boundary  is  called  for  beyond.    Id, 

17.  Tbb  Dbbtbuotion  of  a  OatrvwYAXOE  csnnot  divest  the  tHle  d  the 
grantee,  thongh  done  for  that  purpose  with  his  coDssnt.  SaUifr*  Smdyer^ 
687. 

See  ComnDBBATioy,  1, 2,  3^  4^  6;  SBBBivra,  1;  TsnoBy  8. 

DBUVBRY. 
See  GoNiLiOT  of  Laws,  27;  DbidBi  6;  Salb^  L 

EJECTMENT. 


1.  Plbadino  Oubieb  nr  EnoTMBBrr. — ^In  the  deolarstian  in  ejeetmeiiithe  de- 

mise was  laid  to  have  been  made  in  October  of  a  certain  year,  and  the 
ouster  to  have  taken  place  afterwards,  to  wit,  in  April  of  the  ssme  yesr. 
The  declaration  was  held  good  and  the  bdUcet  repugnant  and  void.  Am^ 
ttrong  v.  Jadcwn,  225. 

2.  UHDxa  Shxriff's  Deed. — ^If  the  defendant  in  execution  was  never  in 

possession  of  the  property  sold,  the  purchaser  in  an  action  aguast  a 
stranger  must  put  his  whole  title  in  evidence.     Toomer  ▼.  Pwrbqf^  63^ 

SeeFcBBiXB. 

EBCPLOYEB  AND  EMPLOYEE. 

CosT&AOT  FOE  Sebtigss. — One  who  contracts  to  serve  another  for  a  specified 
period,  cannot  recover  anything  for  serving  a  less  period,  when  he  termi* 
nates  his  service  without  the  consent  or  fault  of  his  employer.  Morimam 
V.  Ltfaux,  485. 

EQUITY. 

1.  Ih  the  Abbbkce  of  Fraud,  accident  or  mistske,  a  oouxtof  eqnity  will  not 
relieve  against  a  contract  void  at  law.  Nor  will  equity  relieve  a  party 
against  the  conseqnenoes  of  a  risk  volnntscily  sssmned  by  hiaa.  Bom  v. 
8mgUU»i,dA. 
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2.  Fdxx  BsLixr  nr  Equitt  is  Givxn  to  prevent  a  multiplicity  of  toiti,  where 
an  injunction  has  iasaed  to  reBtrain  a  wrong;  bnt  this  principle  is  Hmited 
to  eases  where  a  rif^t  to  relief  exists  fior  injnxy  already  done^  independ- 
wbOj  of  the  injnnotion  to  prevent  fntore  injury.  Aooordingiy  a  jndg- 
ment-creditor  who  snes  ont  an  injimctioQ  to  restrain  waste  upon  land 
oovered  by  the  lien  of  his  judgment*  and  pending  the  injimetion  por- 
ohased  the  land  at  the  sheriff's  sale,  cannot  reoorer  for  the  waste  com- 
mitted prior  to  his  purchase.     HughleU  t.  Harris^  104. 

8b  Gbantimo  a  RmntARTNQ  in  Equitt  does  not  per  ae  vacate  the  decree,  but 
simply  opens  it  for  reverssl,  alteration  or  correction;  and  if  no  rehearing 
be  had  either  by  reason  of  the  dismissal  of  the  order,  or  by  the  agree- 
ment of  the  parties  duly  entered,  the  original  decree  stands  as  if  no  or- 
der for  a  rehearing  had  been  granted.    Lockwood  v.  Bate$,  121. 

4.  Kbblbct  to  haxx  a  Dbvihss  at  Law  is  a  bar  to  equitable  reliel  More 
V.  BagUy,  144. 

&  Pbxcidenci  m  Timb  gives  the  advantage  in  right  in  eases  of  oonflieting 
equities.    OdUion  v.  MeCaelm,  208. 

C  BiusriK  BqiuiTT  should  not  be  granted  farther  than  the  oomplainant^s 
claim  is  reasonably  certain.    Bryan  v.  Beekley,  270. 

7.  Joinder  ov  DmiNcr  Caitbss  or  Action. — ^In  chancery  several  complain- 
ants cannot  unite  in  one  biU  to  demand  several  distinct  and  unconnected 
matters  of  one  defendant;  nor  can  one  complaiiiaiit  demand  several  dis- 
tinct and  unconnected  matters  of  one  defendant.  Richardson  v.  MeKin' 
mm^  808. 

&  loNOBANoa  ov  THB  MxASUxuB  ov  DAMAGES  is  uo  ground  for  relief  in  equity. 
McKtan  v.  Beed,  818. 

9.  BiooNVETANCE  BT  MoRTQAOBK— EguiTT  JURISDICTION.  ^Whero  land  has 

been  conveyed  to  secure  a  loan  and  a  bond  taken  to  reconvey,  equity 
alone  can  compel  a  reconveyance  after  payment  of  the  loan,  and  the 
power  to  adjust  the  accounts  is  incident  to  the  jurisdiction.  Breekenridge 
V.  Brooks^  401. 

10.  Jurisdiction  in  Matters  of  Account  is  concunent  in  courts  of  law  and 
equity,  bnt  after  a  settlement  by  the  parties  without  error  or  fraud,  and 
a  balance  struck,  equity  has  no  jurisdiction.    Id. 

11.  A  Bill  in  Chancery  should  be  so  Ckbtain  in  setting  forth  the  case  as 
to  enable  the  chancellor  to  pronounce  his  decree  at  once;  but  if  relief  is 
sought  on  a  lost  paper,  and  the  complainant  mistakes  his  case,  the  defect 
may  be  aided  by  the  answer.    Rankin  v.  Maxwell,  431. 

12.  Aujkiations  in  an  Untrrhikd  Bill  are  not  evidence  against  the  com- 

Id. 


13.  Equitable  REUEr  where  Claim  is  Legal. — ^If,  by  reason  of  acts  of  tht 
adverse  party,  resort  is  had  to  equity  to  enforce  a  legal  claim,  no  groatei 
relief  should  be  allowed  than  would  be  allowed  at  law.  ForSl  v.  SprtmU, 
439. 

See  New  Trial,  2,  8;  Set-otf,  4,  6;  Statute  of  Limitations,  8. 
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ESTOFPELb 

Bt  STAmaNT8.»A  mortgagee  who,  by  wiprowmting  that  the  moclgi^  bed 
been  discharged,  tndnoes  another  to  take  a  mortgege  of  the  pnmisM. 
cannot  thereafter  aet  np  a  claim  to  the  mortgaged  property,  nor  oan  bis 
aaaigneo  with  notice  to  the  prejudice  of  the  aeoood  mortgagee.  InrntilM 
V.  BameU,  217. 

EVIDENCE. 

L  Injukt  to  tbb  PLAiimiv's  Rspotation  may  be  ayerred  and  prored  hf 
him  in  an  action  of  treepaaa  vi  et  armU  for  nnlawfnlly  entering  hie  honae 
under  the  pretense  of  aearohing  for  stolen  goods,    ^noiqrmoiia,  3L 

2.  EviDBNCB  ov  THB  CoNTXziTS  of  an  instrament  will  not  be  admitted  where 
it  is  ayerred  that  the  writing  conld  not  be  found  and  was  laat  aeen  in  the 
possession  of  one  H.  T.,  but  where  no  evidence  that  H.  T.  was  dead  or 
beyond  seas,  or  that  efforts  to  obtain  his  testimony  had  been  made^  was 
offered.    Judmm  v.  E§lava,  32. 

8.  Thb  Seal  and  Signature  of  the  seoretary  of  the  treasury  of  the  Unitsd 
States  are  sufficient  authentication  of  the  official  acts  of  the  seoretary. 
White  V.  Saint  ti^tcsrofM,  56. 

L  Thb  Acts  of  Oonobbss,  as  published  in  the  pamphlet  acta  of  the  aeaiinnB» 
may  be  read  in  evidence  without  further  proof.     Id. 

5.  Parol  Etibxncx  is  Inadmiusibui  in  an  action  againat  two  defendanta  for 

the  breach  of  warranty  of  soundness  of  a  slave,  to  prove  that  the  slave 
was  sold  by  both  the  defendants,  it  appearing  from  the  bill  of  sale  pro> 
dnced  in  evidence  that  the  sale  was  by  one  only.     Wren  v.  Wardlawp  60. 

6.  A  Deposition  is  Admtshtble  though  notice  of  taking  it  be  not  proved,  if 

it  appear  that  the  opposite  party  was  present  and  cross-examined.  Rogen 
V.  Wilatm,  61. 

7.  Parol  Evidence  ov  the  Intention  of  the  parties  is  inadmissible  to  vary 
y  a  writing  in  the  abaence  of  aurprise,  mistake,  or  fraud.    DaU  v.  SmUk^ 

64. 

8.  The  Laws  ov  another  State  cannot  be  noticed  judicially;  but  must  be 

pleaded  and  proved.     Maaon  v.  Waah,  138. 

9.  Parol  Variance  of  Written  Agreement.— The  time  of  performance  of 

a  written  agreement  may  be  extended  by  parol  though  the  terms  oannol 
be  changed.     Baker  v.  Whitendee,  168. 

la  The  Admission  of  Improper  Evidenoe,  Unbxoeptbd  to  at  the  trial,  is 
not,  as  a  general  rule,  a  ground  for  relief  in  an  appellate  court.  Sjfmder 
V.  LqframboiM,  187. 

11.  Where  there  is  a  Community  of  Interest  and  Debion,  the  dedara* 
tions  of  one  of  the  parties  are  admissible  in  evidence  againat  the  leet 
Id. 

12.  Ck)MPETENCT  OF  Grantor  AS  WITNESS.— A  grautor  who  baa  made  as 
oovenanta,  and  baa  no  intereat  in  a  auit  relating  to  the  land*  ta  a  oompe- 
tent  witness.     Herbert  v.  Herbert,  192. 

13.  Judicial  Notice  must  be  Taken  of  the  variation  of  the  magnntio  from 
the  true  meridian.     Bryan  v.  Beckley^  276. 
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14  Judicial  Notigb  must  bb  Takxn  of  the  kwt  of  a  mother  state  which  were 
in  ezistenoe  at  the  time  of  the  aeparation  from  each  state.  HcUty  t. 
HoUey,  342. 

15.  Laws  of  Othsr  States  are  matters  of  fact  to  be  proved,  in  aoooidanoo 
with  which  the  rate  of  interest  should  be  found.  The  court  cannot  jo> 
dioiaUy  find  the  rate  of  interest  of  another  state.    Id, 

16.  NoiOKAL  Pabtt  as  a  Withsss. — One  who  has  been  made  a  party,  but 
who  has  no  interest  in  the  contest,  is  a  competent  witness.  Ford  ▼. 
Sproule,  439. 

17.  FoBXioK  Laws,  and  the  laws  of  other  states,  are  not  judicially  noticed 
but  must  be  proved.     Bogg*  v.  Reed,  482. 

13.  What  Witkessbs  must  Avswxr. — ^A  witness  may  be  compelled  to  an- 
swer a  question,  though  by  so  doing  he  may  make  himself  liable  in  a 
civil  action.     Plantert^  Bank  v.  Oeorge,  487. 

]9l  Pboot  ov  Exbcutiok  ov  Died.— If  the  subscribing  witness  resides  out  of 
the  state,  the  deed  may  be  read  in  evidence  on  proving  his  handwriting 
and  that  of  the  grantor.     Lynch  v.  PostUthwaUe,  496. 

20.  CoNTRADicTiNO  WiTinns. — A  written  report  made  by  a  witness  may  ba 
read  in  evidence  to  show  a  discrepsncy  between  his  testimony  and  hia 
prior  statements.     Id, 

21.  ImrsBEST  to  Disqualdt  WrrNsas. — A  stockholder  is  not  competent  ta 
be  a  witness  for  the  corporation.    Id. 

22.  HxABSAY  testimony  is  not  admissible.    Id. 

23.  Pabol  Evidencb  is  admissible  to  prove  that  a  purchase  was  made  with 
the  funds  of  the  principal,  although  the  conveyance  was  taken  in  the 
name  of  the  agent.    II<iU  v.  Sprigg,  506. 

24.  Evidence — Entries  in  Books. — ^In  an  action  against  the  surety  of  th» 
teller  of  a  bank,  the  entries  made  by  the  latter  in  a  book  kept  by  him 
in  the  bank,  are  evidence  against  the  surety.  Stale  Bank  v.  Joktuon, 
645. 

25.  Adkissions  bt  Agent,  after  he  has  ceased  to  act  as  such,  are  not  evi- 
dence against  his  principal.  Id. 

26.  Evidence  against  Subbtt. — Admissions  of  the  teller  of  a  bank,  mad* 
after  he  had  ceased  to  act  as  such,  are  not  evidence  against  his  surety. 
Id. 

See  AoBNOT,  2;  Cbdonal  Law,  7;  Deeds,  12;  Equity,  12;  Mibtakx; 
Municipal  Cobpobations,  2;  Negotiablb  Instbumbhtb,  5, 14^  16. 

EXECUTIONS. 

L  Fob  Tttjoat.  qb  Oppbessivb  Acts  bt  an  Officeb,  in  executing  process 
the  remedy  is  at  law,  and  not  in  equity.     Beaird  v.  Foreman,  197. 

%  DiiENDANys  Bequest  to  Levy  upon  Pabticulab  Tbact.^A  defend* 
ant  in  execution  desiring  a  levy  upon  a  particular  tract  should  show  tha 
officer  all  his  evidences  of  title,  and  the  officer  is  not  bound  to  notioa 
loose  memoranda  of  title.     Id. 


786  Index. 

8.  lyjuJgfiOB  AOAimrT  EznunoK— PAsma.— H  a  d«leDdaiit  ia 

makes  the  plaintiff  and  the  offioer  both  parties  to  a  hill  for  an  ii^uncliua 
where  both  do  not  participate  in  the  leyy,  the  answer  of  the  oiBeer  aloM 
issnffident    Id. 

4  BooirABUi  BEUsy  against  Eziodtiov. — ^EzeontioiiB  r^golar  ca  tfaaix 
face  will  not  be  adjudged  Toid  in  equity,  at  least  until  an  ■ttempt  is 
made  to  obtain  relief  in  the  oonrt  issoing  them.    Id, 

fi.  OmosRii  DuiT  AS  TO  Levt.— An  offioer  holding  an  esaovtiaa  sbooki 
make  reaaonable  exertions  to  levy  it  upon  the  property  of  the  dsfendant* 
and  he  is  liable  for  gross  negligence  in  this  lespeot;  his  want  €<  knowl- 
edge of  the  defendant's  properly  or  the  plaJntifTa  failure  to  poiab  H  oot 
to  him  will  not  excuse  him.    Hargrave  v.  Penrod,  201. 

6.  A  JinM}MBirT<KB>R0R*8  BnGa>T  against  a  aheriff  for  not  isvying  mJL  fa. 

is  not  lost  by  his  discharging  the  debtor  from  a  eo.  «a.  issoad  a*  Ida  in* 
stanosv  though  each  diKshaxge  may  satisfy*  the  jodgmenL    Id, 

7.  CLaBTOAL  Ebbobs  nr  an  Ezbcotion  may  be  amended  at  tho  trial  of  an 

action  against  the  sheriff  for  not  levying  it.    Id. 

8.  Fbb-bhia  ukb  Bsboutions  are/imcfe'  ojjUAo  after  ninety  days,  niid«r  tiia 

Illinois  statute.    Id. 

9.  At  a  Sheriff's  Sale  of  Bbaltt,  the  title  of  a  bonajide  poxchaoer  can* 

not  be  impeached  for  any  error  in  the  judgment,  nor  on  aoeoont  of  the 
execution  having  issued  out  of  season,  nor  for  any  fault  of  the  aheriff 
in  not  pursuing  the  statute  as  respects  the  inquest^  advartiBement  el 
sale,  eta  But  to  support  his  title  the  purchaser  mnat  ahow  tha  aale  to 
have  been  authorized  by  the  judgment  of  a  court  of  competent  jonsdio- 
tion  and  by  the  kind  of  execution  which  the  statata  prnacnihoa.  Arm' 
strong  t.  Jaehon,  225. 

10.  The  ExEOunoN  doss  not  Abate  by  the  death  of  the  plaintiff  after  a 
Jierifadae  has  been  levied;  but  a  vmdUioni  eagMmoB  may  iasne.  Bmdemer 
V.  TerriU,  269. 

11.  Inabbquacy  of  Fbige  is  not  of  itself  sufficient  to  aet  aaida  a  sale  of 
lands  under  an  execution.    StoebUm  ▼.  OwknQBt  808. 

12.  Fraud  in  Exboiition  Sale.— Where,  through  the  aotivB  agonoj  of  the 
purchaser,  an  execution  sale  was  oondnoted  with  aaoreoy;  and  with  the 
intention  of  obtaining  the  land  at  a  grsat  sacrifloe,  such  sale  may  be 
declared  fraudulent  and  void.     Id. 

18.  An  E::noi7TioN  Lien  is  not  a  right  in  the  properly  itself  Imt  a  ri^t  to 
levy  upon  the  property,  to  the  exclusion  of  interesta  anbaaqnantly  ac- 
quired.    Lynn  v.  Oridley,  091. 

14  Sale  under  Junior  Execution. »When  asenior  writ  ia in  tha  offioer's 
hands  it  passes  the  title  free  of  the  elder  lisn,  bat  tha  laoimwls  of  tfas 
sale  must  first  be  applied  on  the  writ  having  priocity.    Id. 

16.  Injunction,  Effect  on  Ltens. — ^When  an  elder  exeoatioQ  la  t^aiMmdwl 
by  an  injunction,  its  lien  is  not  destroyed  thereby,  and  a  aala  under  a 
junior  writ  passes  title,  subject  to  its  being  divested  by  n  mdm  vadar  tha 

elder  lien  when  the  injunction  is  removed.     Id. 
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10.  AifXNDMXNT  ov.— The  omiarion  of  the  woidB  "lands  and  tenements,"  in 
an  execution  is  a  clerical  enor  which  may  be  corrected  on  motion. 
Toomer  ▼.  Purhey,  634. 

17.  Sale  after  Betukn  Dat. — ^If  an  execution  be  levied  before  the  return 
day  the  sheriff  has  authority  to  sell  afterwards.    IcL 

18.  Sheriff's  Sales,  Caveat  Emptor  is  the  rule;  there  is  no  wanamty. 
Davia  ▼.  Murray,  661. 

19  NoncB  OF  Sale  may  be  waived  by  the  defendant  whsvo  thflfe  are  no 
legal  liens  on  the  property.    Id. 

EXEOUTOBS  AND  ADMINISTBATOBS. 

L  A  CiADBB  IK  A  Will  directing  the  executors  .to  sell  all  the  estate  of  the 
testator,  real  and  personal,  and  distribute  the  proceeds  among  oertain 
named  legatees,  vests  no  estate  in  the  executors,  but  the  real  estate  de- 
soends  to  the  heirs  at  law.    Lockwood  v.  StrcuUeyp  97. 

5.  The  Trust  in  the  Executors  to  sell  is  a  personal  confidenoe^  and  cannot 
be  executed  by  an  administrator  with  the  will  annexed.  Bat  the  tmsl 
may  be  executed  by  the  court,  where  the  property  given  and  the  objects 
to  be  benefited  are  certain.     Id, 

8L  Convstakgb  bt  Administrator  out  of  Possession. — Where  an  admin- 
istrator sells  and  conveys  land  pursuant  to  a  special  act  of  the  legis]Atura» 
the  deed  is  valid,  notwithstanding  the  fact  that  the  land  is  in  the  pes* 
seasioii  of  another  who  took  possession  with  the  administrator's  consent. 
Herbert  v.  Herbert,  192. 

4  If  AN  Administrator  Ohanoe  the  Katurb  of  the  Debt  originally  due 
to  the  intestate,  by  a  contract  made  with  himself  he  must  sue  for  the 
new  debt  in  his  own  name  and  not  in  his  representative  capacity.  Helm 
V.  Van  Vleet,  248. 

fiw  Sttung  Himsklf  as  Administrator  in  the  declaration  will  be  considered 
as  descriptio  peraonce  merely  where  the  plaintiff  has  declared  on  a  prom- 
ise made  to  himself  and  has  taken  judgment  in  his  own  name.    Id. 

6.  Suit  bt  Legatee. — ^An  executor  in  Kentucky  may  authorise  a  legatee  to 
sue  in  this  state.     HcmuUon  v.  Cooper,  58d. 

7.  Administtrator's  Deed. — ^Where  an  administrator  sells  real  estate  under 
an  order  of  the  probate  court,  and  takes  a  mortgage  of  the  same  or  other 
land  to  himself  as  administrator,  to  secure  the  purchase-money,  a  fore- 
closure of  such  mortgage  vests  the  estate  in  him  personally,  but  a  sub- 
sequent conveyance  of  the  same  by  him  as  administrator  will  pass  his 

qh^!'  title,  and  the  covenants  contained  in  such  conveyance  will  bind  him  per- 

sonally.    Higky  v.  Smith,  701. 

See  Statxtte  of  Limitations,  10. 
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FACTOBS. 

Aocbftxno  the  Final  Aocottnt  of  a  factor,  without  objection,  discharges 
him  from  all  further  liability  tp  account  for  sales  made  by  him  on  a 
credit,  the  proceeds  of  which  he  has  not  collected.    Rion  v.  OiUy,  463. 
Ax.  Dxo.  Vol.  XII--i7 
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FALSE  IMPRISONMENT. 

1.  Lf  AN  AonoN  lOB  Falsb  iMFBisoinfBNT  under  fhe  pleM  of  nok  gafllf 

and  justification,  the  whole  of  the  dedarationB  or  admiMiQni  at  the  time 
of  the  arrest  are  admissible  in  evidence,  and  must  all  be  reoeiTsd,  or  tfca 
whole  must  be  rejected.    Sogers  v.  WikoTi,  61. 

2.  Reason  to  Suspbct  that  plaintiff  was  guilty  may  be  proved  in  mitigiatHm 

of  the  damages.     Id. 

8.  EviDBNGB  OF  PLADTnFT's  Bad  Chabagtbr  adducod  on  the  onNB-eiamiii^ 
tion  before  the  committing  magistrate  may  be  used  1^  the  dirfendant  ia 
the  action  for  false  imprisonment.    Id. 

FEMES-OOVERT. 

• 

1.  A  Mabrikd  Woman,  who,  under  the  belief  that  her  husbiiid  is  dead,  sndk 

being  the  common  report,  sold  certain  lands,  may  recover  them  in  eject- 
ment against  the  purchaser.  And  there  being  no  fraud,  equity  will  set 
relieve.    Hosa  v.  Singleton,  86. 

8.  A  Mabbud  Woican  cannot,  after  the  death  of  the  husbaiid»  be  eompeHal 
to  perfect  a  contract  void  in  its  origin,  or  one  which  she  was  legally  in- 
competent to  execute.    Id» 

FERRIES. 

Fob  FlQRaiBLT  Taking  a  Febrt,  neither  a  writ  of  foroibleeiilqr  aad  detainsr 
nor  ejectment  will  lie.    Reea  v.  Lawlesa,  296. 

FORCIBLE  ENTRY  AND  DETAINS& 

SeeFsBBiES. 

FOREIGN  JUIX}MENT& 

See  JUDOMXNTB. 

FORGERY. 
See  NflooTXABUi  Instbuicbhtb,  8. 

FRAUD. 

L  A  CoNVXTANCB  WITH  PowEB  TO  Sell  Certain  slaves,  pay  the  pcoeeeds  m 
discharge  of  four  notes,  and  return  the  surplus  to  the  grantor,  the  deed 
to  be  void  in  case  the  notes  are  punctually  paid,  is  not  fraudulent  per  m, 
although  the  grantor  remain  in  possession.    Malone  v.  Hamilton,  49L 

2.  A  Total  Failxtrb  of  Titlb  on  a  sale  of  land,  unaccompanied  by  cirsum- 

stances  warranting  the  belief  that  the  vendor  acted  dishonestly,  is  not 
prima/aeie  evidence  of  fraud.    Snyder  v.  Lqfmmboiee,  187. 

8.  Fbaudxtlint  Pubghasx  thbouoh  Innocent  Agent. — Where  a  purchassr 
of  land  acts  fraudulently  in  making  a  purchase,  the  fact  that  the  agent 
through  whom  the  purchase  is  made  acts  bona  fide,  will  not  protect  the 
transaction.     Beard  v.  CampbeU,  362. 
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4.  Inadequaot  ov  Fkigi  18  not  per  se  a  snffident  ground  for  teiiing  aside  a 
oontract,  bnt  it  ii  a  circiunstanoe  entitled  to  great  weight  as  evidence  of 
nndne  advantage,  and  that  the  vendor  did  not  know  the  valne  of  the 
property.     Id, 

fiw  SuPFBSsaio  VxRi  vitiates  a  oontract  equally  with  mtgffuiio/aliL    I<L 

0.  Maxieto  a  Pubohasb  thbouoh  a  Third  Person,  if  there  isnosatisfsotoEy 

reason  for  doing  so,  is  a  badge  of  fraud.     Id, 

flee  CoHTKAOis,  1,  2,  3;  EQumr,  1;  ExxcunoKS,  12;  Fraxtdxjlbht  OoNvnr- 

AifGBB;  Partnership,  1. 

FRAUDULENT  CONVEYANCES. 

1.  VtJLJTD,  WHO  MAT  Urob. — A  deed  made  to  defrand  a  third  person  is  valid 

between  the  parties  and  cannot  be  assailed  by  one  who  was  not  injured 
by  it,  and  who  has  not  sacceeded  to  the  rights  of  any  person  who  was  so 
injured.     Sides  v.  McCuUough,  519. 

2.  VoLUNTART  CoNVXTANCES  will  not  be  set  aside  as  fraudulent  on  the  mere 

allegation  that  the  grantor  was  largely  indebted  before  and  after  their 
execution.  Creditors  cannot  avoid  a  gift  made  by  their  debtor,  if  it  left 
him  with  ample  means  to  satisfy  tLeir  demands.   MUes  v.  BiehardSf  584. 

8.  Fraudulent  Transfer. — A  transfer  of  all  his  property  without  considera- 
tion, made  by  one  who  is  much  in  debt,  is  fraudulent.  WadeT,  CoUfert^ 
652. 

GAMING. 

L  Monet  Paid  on  a  Gajono  Consideration  cannot  be  recovered  in 
equity  on  the  ground  merely  that  it  was  lost  by  gaming.  Downs  v. 
QuarUs,  337. 

2.  A  Bond  Given  on  a  Gaming  Consideration  to  conrey  land,  does  not 
bind  the  obligor;  but  if  the  bond  be  assigned  to  a  honajide  purchaser  for 
value,  and  the  obligor  convey  to  him,  neither  he  nor  his  heirs  or  repre- 
sentatives can  afterwards  question  the  consideration,  where  the  statute 
against  gaming  vitiates  deeds  only  in  the  hands  of  the  winner.  ChiUs  ▼. 
Coleman^  896. 

GABNISHMENTS. 

Oarnisheb,  Dbkbnses  bt. — ^A  person,  when  gamisheed,  is  entitled  to  every 
defense  which  he  might  urge  against  the  defendant  in  the  writ.  Maikk 
T.  Clark,  683. 

GUARANTY. 

1.  Proiosb  to  Pat  the  Debt  of  Another. — ^The  signing  of  articles  of  sepa- 

ration is  a  sufficient  consideration  to  support  the  promise  to  pay  the  debt 
of  another.     Hughes  t.  Creyon,  663. 

2.  Original  Undertaking. — If  one  promises  to  pay  for  services  to  be  don^ 

for  another,  this  is  an  original  undertaking.     Ayer  v.  Hay,  681. 
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HUSBAND  AND  WIFB. 
8«»  Alqkir;  OoHiLiar  ov  La^tb,  8,  4;  CknniDanuaoat  H 

IMFBOyEMENT& 

VouasTAxr  lUPATBa  placed  on  tho  lands  oC  miatlinr  linnnma  i  iwrt  nf  Ihi 
realty,  and  oannot  be  removed.    GiMuM  ▼•  JB^mm^  681. 

See  Tbustb  and  Tbusxbbb»  S. 

INDIOAVrr. 
See  Pbohibition,  2. 

INDICTMENT. 
See  GsDONAL  Law,  L 

INFANCY. 

Whbeb  av  Iskabt  n  Pabtt  to  a  soit  and  a  deone  is  given  agplnafc  hiiii» 
he  dioold  be  allowed  a  day  on  aTriving  at  matezitj,  to  Aaw  oraaa 
agaiaat  auk  deeree.    Lockwood  ▼.  Stradleg,  97. 

lONORANCS. 

See  Eqitttt,  8. 

mJUNOTIONa 

L  Will  Lib  to  reatrain  a  tenant  by  elegit  from  tilling  a  farm  oooftraiy  to 
the  established  rotation  of  crops  on  it,  and  contrary  to  the  Qsage  of  thai 
part  of  the  country.     Wilds  v.  Layton^  91. 

2.  Ikjunchon  to  Stat  Waste  will  not  be  granted  against  a  defendant  in 
possession  under  an  adverse  title.     Poindexter  v.  Hendermm,  660. 

Sb  1[T^itiff>AttAT>T.Tc  Injubt  wUl  authorise  the  issae  of  an  injunction,  when 
there  is  no  adequate  remedy  at  law.     Id, 

4.  Ikjunotiok  AOAorsT  Tabspass  may  be  granted  in  spedal  eana.    /dL 

See  Equity,  2;  Exsounoirsi  8. 

INSURANCES-MARINE. 

1.  Dtbubancs— Material  Concealment.— Not  to  disoloae  the  tima  of  the 
arrival  of  a  vessel,  when  asked,  is  a  material  ooncealment,  althoo^  the 
arrival  had  been  mentioned  in  the  newspapers,  and  was  known  to  one 
of  the  directors  of  the  insurance  company.  JETtme^  v.  S,  C,  /iul  Co. 
623. 

%  Matxbial  Fact. — ^Every  fact  and  circumstance  which  can  possiUy  in* 
fluenoe  the  mind  of  a  prudent  and  intelligent  insurer  is  material.    /dL 

Z,  Dblat  in  the  Voyage. — ^An  insured  ship  must  pioeeed  on  her  voyage 
with  reasonable  expedition  and  by  the  shortest  and  safest  route.     /dL 
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i.  Bcrunr  aw  Pbxmium. — ^Though  an  insiinuioe  be  void  lor  fnad  oommitteA 
by  the  insiued,  he  is  not  entitled  to  a  return  of  the  preminm.    Id, 

INTEREST. 

1.  Boxs  KOT  Bun  on  the  unpaid  purohaae-mcxiey  atipolated  to  be  paid  on  a 

contract  for  the  sale  of  land,  where  the  teima  do  not  pnmde  for  the 
payment  of  interest,  nor  wUl  the  obtaining  poaaeasion  under  the  con- 
tract create  an  equitable  obligation  to  pay  interest.  Lofland  v.  MauU^ 
106. 

2.  Thb  Bate  is  governed  by  the  lex  hei  eontraetua.    HoUey  t.  HoUey,  342: 

8.  CoMPOUKD,  though  not  forbidden  by  the  statute  against  usuiy,  is  iniquit- 
ous, and  equity  will  not  enforce  its  payment  even  where  there  is  an  agre^ 
ment  to  pay  it.    Breckenridge  v.  Brooks^  401. 

4.  UroN  Rxht  nr  Amt«ATMt  wUl  not  be  allowed,  because  it  is  in  the  natnr* 
of  compound  interest,  rent  being  merely  compensation  for  the  use  of 
land.     Id. 

K.  Ok  Unliqitidated  Clahc. — Interest  will  not  be  allowed  on  an  unliqui- 
dated claim.     Fotter  v.  Dupre,  466. 

C  On  Purchasb-monet. — A  vendor  who  covenants  to  clear  the  proper^ 
from  incumbrances,  is  not  entitled  to  interest  on  the  unpaid  purchaaa 
money,  until  he  removes  the  incumbrances  and  notifies  the  purchaser.. 
Bamikemif  v.  Dueowmau,  486. 

INTOXICATION. 
See  CoNTBACTS,  13. 

JEOPARDY. 
See  CfiiMiifAL  Law,  8,  9;  Juat,  SL 

JOINT  TENANCY. 
See  Statutb  of  Limitatiokb,  0,  6. 

JUDGMENTS. 

L  XnBiovLAB. — ^Money  received  upon  an  execution  issned  under  a  judgmcBt 
izregnlarly  entered  may  be  recovered  in  an  action  of  assumpeit.  Judmm 
▼.  Edawit  32l 

2.  NuKO  Pbo  Tunc  may  be  entered  without  notice.     Fugua  v.  Carriely  46L 

8.  Ths  Dxcrss  ov  as  Obfhans'  Coxtrt,  confirming  an  administrator's  sal» 
cannot  be  impeached  collaterally.     Van  I>yhe  v.  Johns,  76. 

4.  Tbb  Death  or  a  Joint  Judgment-debtor  does  not  discharge  the  lands 
of  the  deceased  from  the  lien  of  the  judgment*  and  in  ease  the  deoedsaA 
were  the  prindpai  debtor,  his  lands  alone  would  be  fint  subjected  i» 
equity  to  the  payment  of  the  debt,  so  as  to  bar  a  suit  by  the  judgment 
oriMiitor  to  recover  satisfaction  out  of  the  lands  of  the  survivor,  a  surety. 
Ex  parte  Dixon,  92. 
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^.  The  EguiTABLB  AsaiONSE  of  a  Judgmbkt,  for  vdlmb,  and  withonft  notioe 
of  ezisting  equities  in  favor  of  the  jadgment-debtor,  takes  it  mbject  to 
such  equities  accruing  before  notice  of  the  assignment.  Therefore,  such 
an  assignment  is  subject  to  the  debtor's  right  to  set  off  a  debt  due  from 
the  judgment-creditor  under  a  decree  in  equity,  made  before  notice  of 
the  assignment,  or  made  afterwards,  but  entered  nunc  pro  tune  as  of  a 
date  prior  to  the  notioe.    Loehoood  v.  B<Ues,  121. 

6.  Sktiiko  aside,  at  Subsequent  Tebic.-— After  an  entiy  of  final  jndgmsnt 

the  court  cannot,  at  a  subsequent  term,  set  it  aside  and  direct  a  nonsuifc 
Morgan  y.  £tays,  147. 

7.  A  Judgment  against  One  of  two  defendants,  after  service  of  the  writ 

on  both,  cannot  be  sustained  on  auy  principle  of  common  law  or  statute. 
Helm  V.  Van  Vleet,  248. 

8b  CoNCLUSiyENBSS  ov  Judgment  of  Sisteb  Stats. — ^A  judgment  or  decree 
obtained  in  another  state  is  conclusive  here  as  to  all  matters  which  were 
or  might  have  been  there  adjudicated.  Hence,  a  decree  of  divorce  in 
Kentucky,  in  which  alimony  was  allowed,  concludes  the  wife  from  ap- 
plying in  this  state  for  a  further  provision,  although  such  original  allow- 
'    ance  was  insufficient.     Fisclili  v.  Fwehli,  251. 

9l  In  Allowing  Alimont  a  court  may  grant  a  gross  sum  or  an  annuity, 
based  upon  the  value  of  the  husband's  property  situated  without  as  weU 
as  within  the  state,  and  such  allowance  will  be  a  binding  penooal  de- 
mand against  him  eveiywhero,  or  it  may  give  the  wife  a  sufficient  park 
of  the  husband's  property  within  the  state.     Id, 

10.  Amendment  of  Decree. — ^A  court  of  equity  cannot  amend  a  decree  at  a 
subsequent  term  in  a  matter  of  substance,  except  on  a  bill  of  review, 
and  even  clerical  misprisions  can  only  be  corrected  where  the  record 
furnishes  the  means  of  correction.     BranUett  v.  PiekeU,  350L 


11.  Payment  made  under  a  Decree  directing  money  to  be  paid  to  certain 
persons,  as  heirs  of  a  decedent,  will  protect  the  person  paying  it,  not- 
withstanding an  appeal  is  subsequently  taken,  and  the  judgment  re- 
versed.    PhUUpa  V.  Jolmaon,  605. 

12.  Against  a  Decedent. — ^A  judgment  entered  against  adelendant  after 
his  death  is  void.     OerauU  v.  Anderson,  521. 

18.  Entered  in  another  State. — ^An  action  on  a  judgment  entered  in  an- 
other state  may  be  defeated  by  showing  that  the  oourt  where  the  judg- 
ment was  given  lost  jurisdiction  by  the  death  of  the  defendant  pendenU 
lUe,    Id. 

14.  Preference  Between. — If  two  judgments  appear  to  have  been  entersd 
on  the  same  day  the  court  will  ascertain  which  was  first  entered,  and 
award  it  the  preference.    Biggam  v.  MerriU,  676. 

16.  EsEPiNO  AuvE  A  Paid  Judgiient. — If  a  judgment  be  paid  by  a  friend 
of  one  of  the  parties,  it  cannot  be  kept  alive  without  the  conasni  of  the 
defendant.     Head  v.  OertaU,  677. 

See  Attorney  and  Client,  2l 
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JUBISDICnON. 

h  Fbdebal  OmoEBS  may  be  raed  in  the  state  oooits  for  trmjptm&OM  oom- 
mittedby  them  under  prooeas  iasaed  (mt  of  a  ooort  of  the  United  Statea. 
DtamY.  VaU,  512. 

2,  Suits  Aoaivst  thb  Unitkd  States  cannot  be  snatainad  in  the  oonrts  of 
this  state.    Orleans  Nov.  Co.  v.  Sduxmar  AmeUa^  616. 

SL  Vsssxls  of  the  United  States  can  not  be  seiaed  to  compel  the  payment  oi 
tolL    Id. 

4.  DtviDTSQ  AooouNT  TO  oxvB  JuBiSDioxzoN.— A  nmmng  aoooonti  thoa^ 
oonsistmg  of  several  items,  cannot  be  divided  to  give  a  magbtrate  Jnxis- 
diotion.    Oraumm  v.  WUUams,  668. 

SeeSTATunSy  8. 

JUEY. 

j 

L  iNSXBUonoirs  to  a  Jubt  should  bb  Posinvx  and  speoifioy  and  shonld 
leave  nothing  to  inference.    Snyder  v.  Lo^framMaey  187. 

X  BisoBABOi  OF  JuRT. — ^A  jury,  if  unable  to  agree,  may,  even  in  a  criminal 
case,  be  discharged  at  the  end  of  the  term,  and  also  in  other  cases  of  in- 
evitable necessity.    Stale  v.  Moor,  541. 

See  CRDftETAL  Law,  2,  3,  4;  Vxbdiot. 

LANDLORD  AND  TENANT. 

KoiiGi  to  Quit  is  Unkxgessakt  if  the  tenant  disolaima  to  hold  nndar  his 
landlord,  and  refuses  to  pay  rent»  and  a  warrant  for  f oioible  detainer 
may  be  inatsntly  broaght.    BaUe  v.  ^tM^tti,  386. 

LARCENY. 
See  CBmnrAL  Law,  6. 

LANDORANTa 

SeePATurrs. 

LEGISLATUBE. 

Iks  Lwiblatubi^  avtsb  Masino  an  ELEonoir,  have  power  whila  issim 

Ued  to  revise  or  alter  what  they  have  done.    SlaU  v.  Jhrnrn^  26.  j 

i 
LEX  LOCI  CONTBACTU& 


See  CoNTBACis,  1;  Intxtbbt,  % 


LIENS. 


L  JuBlSDionoir  to  Bniobcb  Lixhs  is  concorrent  in  law  and  eqidty.    Fofd 
T.  Bpfw^  439. 
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2.  A  Vendor  has  no  Lisn  on  Qoods  in  cuo  of  the  puzehaaer^i  inaolTvaoj* 
where  before  the  inaolvenoy  the  goods  hare  been  deliyered  to  an  agent 
for  the  poichaaer,  and  the  latter  has  sold  them  and  assigned  the  contnoi 
to  a  third  penon  for  valae»  and  directed  the  agent  to  deliver  tlMm«  and 
the  agent  has  accordingly  charged  the  goods  to  the  assignee.    ItL 

See  EzB0UTXoii8»  18,  14,  16;  VximoR  ako  YwnasMp  8^  4»  & 

LIS  PENDENa 

Ln  FBNXUBffB  IS  CoNBXBUOizYB  NoTicB  TO  pnxohasers  of  aUegoities  aiisii^ 
oat  of  the  snbject  of  litigation.  Aooordingly»  nnder  an  sasignment  of  a 
judgment  pending  a  suit  resnlting  in  a  decree  in  favor  of  the  jndgment- 
debtor  against  the  creditor  for  the  payment  of  a  balance  due  from  him 
as  a  co-partner,  the  assignee  is  affected  with  constmctiye  notice  of  the 
debtor's  right  to  set  off  sach  decree  against  the  judgment;  and  if  the 
assignee  was  a  solicitor  in  the  suit  in  equity,  he  is  held  to  have  actual 
notice  of  such  light.    Lockwood  v.  Bcaea^  121. 

LOTTERIES. 

1.  A  Bond  Given  iob  the  Pubohasb  ov  Lottebt  TxasEXB^  whore  the  lot- 

tery is  unauthorized  by  law,  is  merely  void;  but  the  consideiatian  cf 
such  a  bond  must  be  impeached  by  special  plea.  Morton  v.  FleUher, 
366. 

2.  The  Asszgnee  of  such  a  Bond^  if  induced  to  keep  it  by  the  representa- 

tions of  the  obligor,  until  recourse  on  the  assignor  is  lost»  can  only  re- 
cover on  those  representations  and  not  on  the  bond.    Jd, 

8.  Money  paid  fob  Lottebt  Tiokbts,  where  the  lottery  is  forbidden  by 
law,  may  be  reoovpred,  for  the  law  is  designed  for  die  purchaser's  pro- 
tection; but  if  the  money  was  paid  under  a  judgment  of  a  court  of  com- 
petent jurisdiction  it  cannot  be  recovered.    Chray  v.  Roberts,  383L 

MALICIOUS  PBOSECUnOK. 

Ik  an  AcnoN  fob  Maligioits  PBosBOunoN^  the  plamtiff,  who  has  been  dis- 
charged from  a  prosecution  for  felony,  without  a  trial  on  the  merits,  cao^ 
not  require  proof  of  probable  cause,  until  he  shows  egpress  malioeL 
Frowman  v.  Smiih,  266. 

MAKDAMUS. 

WtUs  NOT  Lie,  on  behalf  of  one  claiming  the  offioe  of  jodge  of  a  oanakj 
court,  directing  another  who  holds  the  conmusaion  and  Is  in  the  exetcins 
of  its  duties  to  admit  the  petitioner  to  that  offioei    StaU  v.  i>iiiifi»  f&. 

See  PBOHiBrnoN,  St. 


MABBIAGE  AND  DIVOfiOE. 

SeeAuMONT. 
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MESNE  PBOFTTS. 
See  Tbibpabs,  8. 

MISTAKE. 

Fabol  BviDXiroB  Showino. — ^In  rapport  of  an  agreement  to  do  that  which 
a  prior  writing  between  the  aame  parties  omitted  to  provide  for,  parol 
evidence  ia  admiaaible  to  show  that  roch  omiaaion  waa  the  result  of  a 
mistake.    Cardwell  ▼.  Strother^  326. 

See  AssuiiFSiT,  1;  Deeds,  12;  Patxntb,  8,  4 

MOBE  OB  LESa 
See  Deeds,  1 

M0BTGA6ES. 

1*  Kbtital  ov  Mobtoage. — If  land  be  conveyed  in  satisfaction  of  a  mort- 
gage and  the  title  snbsequently  prove  defectiTe,  the  defect  may  be  the 
subject  of  a  new  demand,  but  will  not  operate  to  revive  the  original  con- 
tract without  the  consent  of  the  mortgagor,  nor  with  his  consent  to  the 
prejudice  of  an  intermediate  mortgagee.     Laaselle  v.  Bamett,  217. 

2.  The  RBGiarBT  ov  a  Mobtoaob  is  in  judgment  of  law,  notice  of  such 
mortgage  to  subsequent  purchasers  and  mortgagees.     Id. 

8b  Tax  Hbibs  ov  the  Mobtoaoor  should  be  made  parties  to  a  sdre/aeku 
against  the  administrator  to  foreclose  a  mortgage  of  the  intestate;  if 
there  are  no  heirs,  such  fact  should  appear  from  the  record.  John  v. 
Huni,2i5, 

i.  A  MoBiTOAOEE  IK  P088BB8ION  18  LiABLB  TOB  Rbnts  received,  but  not  for 
interest  thereon  since  he  receives  no  compensation  for  his  services;  the 
interest  will  be  set  off  against  his  services.  Brtekanridgt  v.  Broola^ 
iOl. 

&    A  MOBTOAOEE    IS  NOT    ENTITLED  TO    COMFENBAXIONy    fOT    mM«ag{«g  the 

estate  himself,  beyond  interest  on  the  money  loaned.    I<L 

See  Eqctttt,  9;  Ebtofpel. 

MUNICIPAL  OOEPOBATIOKS. 

JU  A  Nora  made  to  a  Town  Tbeasubeb  by  name,  "or  his  soooessors  in 
offioe,**  may  be  sued  by  the  town.    Arlinffton  v.  HmtU,  704. 

2.  Pabol  Bvidxnob  to  show  the  Town  of  which  the  nominal  payee  in 
such  note  was  treasurer  is  admissible,  if  the  note  does  not  show  thai 


fact.    Id. 


SeeSTBEETS. 


17EG0TIABLE  INSTRUMENTa 


L  A  KoTB  Payable  with  Intebbbt  from  date,  if  not  ponetuaHy  paid  when 
due»  carries  interest  from  maturity  only.     Fugua  v.  Carrie^  48. 
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2,  CoNBmoKAL  AocEFTAKCS. — ^Where  the  dnweetof  a  bill  of  ezdiaogs  ai^ 
oepted  the  same,  to  be  paid  when  they  had  fondi  of  the  dzmwen  in 
their  hands,  to  charge  the  latter,  proof  that  the  aooepton  had  noeiTod 
funds  of  the  drawers  must  be  made  as  well  as  that  demand  and  notice 
of  non-pajrment  had  been  given.    Andrew*  v.  Baggs,  47. 

%  Where  the  Note  of  a  Thibd  Pebsok,  received  by  the  creditor  in  pay- 
ment of  his  claim,  proves  to  be  foiged,  he  cannot  maintain  an  action  oo 
the  original  consideration,  unless,  as  soon  as  the  forgery  is  discovered,  he 
offers  to  return  the  note,  or  unless  he  has  exhausted  his  remedies  upoo 
it  with  due  diligence.     Pope  v.  Nance,  51. 

L  The  Assiokob  ow  a  Note  is  kot  Liable  thereon,  under  the  Illinois 
statute,  unless  the  money  cannot  be  obtained  after  due  diligence  in  an 
action  against  the  maker.     Mown  v.  Wcuh,  138. 

5.  A  Note  is  not  Evidence  of  a  Settlement  of  all  demands  between  the 

parties  prior  to  its  date.     AnJseny  v.  Pierce,  174. 

6.  NoncB  OF  Pbotest  of  a  bill  of  exchange,  for  non-payment,  must  be 

given  to  the  drawer,  unless  he  has  no  funds  in  the  hands  of  the  dxmwee; 
and  it  will  be  presumed  that  he  had  funds  in  the  drawee's  hands,  unlnnB 
the  contrary  is  shown  by  the  holder.     Baxter  v.  Cfraves,  374. 

7.  AasiONEE  OF  Note,  Defenses  Against. — ^Tbe  assignee  of  a  note  takes  it 

subject  to  all  available  defenses  existing  at  the  time  of  the  assignment^ 
but  discounts  arising  out  of  other  transactions,  after  notice  of  tiie  assign- 
ment, or  any  defense  at  law  or  equity  arising  after  such  notioe,  sad  not 
going  to  affect  the  consideration,  cannot  be  set  up  against  the  assignee. 
Boumuin  v.  HaUtead,  380. 

9.  The  Insolvenct  and  Death  of  the  Makeb  of  a  note  before  it  faUs 
due,  there  being  no  estate  or  heirs  or  administration,  will  render  the  in- 
dorser  liable,  and  the  insolvency  may  be  proved  by  psroL  Clair  ▼.  Barr, 
392. 

9.  The  Makeb*s  Insolvenct,  if  he  is  Alive  when  the  note  fsUs  dne»  wiD 

not  excuse  the  holder  from  using  due  diligence  in  suing  him  befora  re- 
sorting to  the  indorser.     Id. 

10.  Days  of  Gbace  are  not  allowed  on  a  note  payable  "  on  the  first  day  cl 
May  next,  Jixed"    Dur^ford  v.  PaUerwn,  514. 

11.  Neglect  of  a  Bank,  in  not  demanding  payment  of  a  note^  so  as  to 
charge  the  indorser,  makes  it  responsible  to  the  payee.    Id. 

12.  LiABiLmr  of  Indobsbb. — ^An  indorser  of  a  note  or  bill  is  not  liable  until 
payment  has  been  demanded  of  the  maker  or  acceptor,  and  notice  ol  tiie 
dishonor  given.    Eqferi  v.  Dea  Coudres,  609. 

13.  Indobseb  ajteb  Matubitt  is  not  liable  without  demand  and  noties. 
Id. 

14.  Pboof  of  FBOTBBT.~The  clerk  of  a  deceased  notary  prodnoed  the  notarial 
reoord,  and  was  permitted  to  testify  that  from  the  prtmnndingB  in  tin 
book  and  the  habits  of  the  officer  in  setting  down  the  initials  of  tin 
derks,  he  (the  clerk)  must  have  served  the  notice  of  non-paymsBl 
Sharpe  ▼.  Bindley ,  643. 
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UL  HiiftKABi  or  firDOBSEB. — Receiying  partial  paymenti  from  the  maker, 
granting  him  extenaionB  of  time,  and  promising  him  not  to  call  on  the 
indoraer  will  release  the  latter.    Id. 

16.  Pabol  Etidkngb  Avfbotino  Iitdobssmeiit.— In  enaction  by  the  indonee 
against  the  indorser  of  a  non-negotiable  note,  indorsed  in  blank  after 
matority,  parol  evidence  is  admissible  to  show  that  at  the  time  of  the 
indorsement  it  was  agreed  between  snoh  indorser  and  indorsee,  that  the 
latter  should  sue  the  maker,  and  have  reooorse  to  the  indorser  only  in 
the  event  of  his  inability  to  collect  the  amount  from  the  maker.  Miner 
▼.  Bobwuon,  694. 

8ae  AoMiroT,  1;  Absionmxhts,  4;  MuNioxPAii  Cobpobatiohb;  Kbbotiabui 

iNffTBtnizinB,  13. 

NEW  TRIAL. 

1.  Air  AnzDAViT  or  Niwlt  DisooyEBiD  Tbstimokt  mnst  state  the  names 

of  the  witnesses  and  the  facts  to  which  they  will  testify.    Foruler  t. 
Chtard,  141. 

2.  Bill  For. — ^Where  the  defendant  in  an  action  of  assumpsit,  against  whom 

a  verdict  and  judgment  had  been  obtained,  filed  a  bill  in  equity  for  a 
new  trial,  on  the  ground  of  newly  discovered  evidence,  and  averred  that 
due  diligence  had  been  used  without  effect  to  procure  the  evidence  at 
the  trial,  it  was  held,  on  demurrer,  that  the  bill  would  lie.  Deputy  ▼. 
•     Tobias,  243. 

t.  Ik  Eqxtttt. — A  court  of  equity  will  not  set  aside  a  judgment  at  law,  and 
grant  a  new  trial,  if  the  complainant  has  a  just  defense  on  the  merits 
which  he,  without  fault  on  his  part,  was,  by  accident,  prevented  from 
making.     Ford  v.  Ford,  587. 

i.  Nsw  Trial  will  not  be  granted  because  of  the  disoovery  of  oral  testi- 
mony.   Brfert  V.  Jha  Coudree,  609. 

See  CRDCiir AL  Law,  8. 

NOTICE. 

Bee  BziooTiOHB,  19;  Lahdlokd  and  Tenant;  Lis  Pindinb;  BaooRDnro; 

Vendor  and  Vbndxb,  1,  2. 

OFFICE   AND   OFFICERS. 

A  MAOisiKAn  IB  Liablb  in  Tbispass  for  issuing  a  wamnt  of  arrest 
offidooaly,  without  a  complaint  on  oath  or  personal  knowledge  that  a 
dime  has  been  oommitted.    Flack  v.  Harringto%  170. 

OUSTER. 
See  EJBCXMX9T,  1. 

PARTNERSHIP. 

!•  Fbaxtd  upon  thx  Partnersbeip  by  one  of  two  partners  will  be  relieved 
against  in  a  court  of  equity.     So,  where  a  partner  gave  notes  in  the 
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name  of  the  firm  and  afterwaidfl  oonfeewd  Judgment  theram,  eqfoiljf 
will  relieve  the  ooiMUtner  frum  such  jadgment^  it  appealing  that  ha  had 
no  knowledge  of  the  proceedings  until  the  judgment  had  heen  obtained 
Morgan  v.  ScoU,  35. 

2.  Patbobnt  to  a  Partner,  is  payment  to  the  firm  nnlesa  mrpreaslj  foiw 

bidden  by  the  other  partners.    Oregg  t.  James,  161. 

3.  Partker's  Power  to  Sell  Ooods. — ^Where  one  partner  sold  all  the 

goods  of  the  firm,  and,  against  the  will  of  his  copartner,  broke  into  the 
store  with  the  porchaaer  to  whom  he  delivered  the  goods,  it  was  held 
that  either  partner  had  a  right  to  sell  all  the  goods,  and  that,  unkas 
some  of  them  had  been  destroyed,  trespass  would  not  lie  against  a  part- 
ner at  the  suit  of  a  copartner.     Momijoy  v.  ffolden,  331. 

4.  Partner  Ezecutinq  Sealed  Instrxtment. — ^A  partner  has  no  power  la 

bind  his  copartner  by  an  instrument  under  seal,  without  special  au- 
thority.    Trimble  v.  Coone,  411. 

5.  '^'K^naatu  qw  Uninoorforated  COMPANIES  are  liable  as  partnen.    Ljpidk 

V.  PoatleihwaiU,  495. 

(L  Action  between  Partners. — Unless  there  is  a  settlement  and  an  axprias 
promise  to  pay,  one  partner  cannot  maintain  an  action  at  law  against  the 
other.    Couree  v.  Prince^  649L 

7  Partnership  LiABiunT. — Where  the  party  seeking  to  charge  the  partner 
ship  is  apprised  that  the  transaction  is  not  for  or  on  account  of  the  firm, 
that  the  credit  is  not  for  their  benefit,  and  the  act  is  not  in  the  usual 
course  of  business,  prima  /oeie,  the  firm  is  not  holden.  HwdmgUm  r. 
LymoHj  716. 

8.  OiviNO  Credit  to  Partnership. — ^It  is  not  necessary  to  secure  a  persoo 
giving  credit  to  a  partnership  that  he  should  know  or  believe  that  each 
individual  of  the  firm  would  approve  the  transaction,  but  it  is  necessary 
that  he  should  not  know  that  the  debt  attempted  to  be  secured,  was  not 
the  debt  of  the  partnership,  or  the  property  sold  was  not  to  inure  to 
their  benefit,  in  the  absence  of  all  proof  of  the  assent  or  approbation  off 
the  party  to  be  charged.    Id, 

PATENTS— LAND. 

1.  To  Ebbtorb  lost  Linbs  and  Corners,  no  departure  should  be  mad# 

from  the  course  or  distances  except  in  eases  of  neoessity,  and  where  it  i» 
necessary  to  depart  either  from  the  course  or  the  distances,  the  distanoea 
ought  to  yield.     Bryan  v.  BeekUy,  276. 

2.  Allowances  for  the  Variation  of  the  magnetio  needle  from  the  true 

meridian  are  to  be  made  in  all  cases  where  lest  lines  and  oomers  are  to 
be  renewed.  Allowances  are  also  to  be  made  for  the  unevenneas  of  the 
ground  over  which  each  line  passes.     I<L 

8.  A  Mistake  in  a  Distance  committed  in  the  original  survey  on  one  line 
is  presumed  to  have  affected  the  opposite  line  only.    Id. 

4.  A  Mistake  in  one  Course,  evidenced  by  applying  the  patent  to  the 
ground,  cannot  be  applied  or  be  made  l^  presumption  to  alfeet  any  ottics 
course  named.    Id, 
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IL  VmBU  AHD  AmuAL  luamMABMa  are  to  be  preferred  in  rurtmlng  loet 
lines  and  ooineza;  if  they  oannot  be  aaoertaaned,  reeoit  niiut  be  then 
had  to  the  coones  and  distancee.    I<L 

4L  Thx  Biobt  Aoquxrod  bt  Bntbt  is  not  a  legal  but  an  equitable  right, 
and  depends  upon  an  executory  contract  with  the  govammenti  Reed  t. 
BuUoek,  345. 

7.  Thb  Entbt  is  thb  Inckftion  op  thb  Tztli  and  not  the  sorvey  made 
npon  it;  therefore  the  expiration  of  the  statutory  time  after  entiy  will 
bar  the  right  to  recover.     Id, 

S.  Wromoful  Issux  or  Patbnt. — One  who  receives  a  patent  ham,  the  gov- 
emment  when  another  is  entitled  thereto^  may  be  dedaied  to  hold  as 
trustee  for  such  other.     Stark  v.  Mather,  563. 

9.  OoKiiBHATiON  OT  A  SPANISH  TiTLE  relates  back  to  the  original  grant    /cL 

IOl  Ukiawful  Heyooatidn  or  Gbamt. — Where  a  grant  was  arbitrarily  re- 
voked, and  the  property  re-granted  to  another,  to  whflm  tha  title  was 
confirmed,  he  was  decreed  to  hold  as  trustee  for  the  first  grantee.    Id, 

PAYMENTS. 
See  JuDOMBNTS,  11;  Paktbubobif,  2. 

PERSONAL  PBOPERTY. 

1.  Qnx  WBONoruLLT  DispossBSSKD  OF  HIS  QooDS  may  retake  them  wher- 

ever he  can  find  them,  provided  it  be  not  done  in  a  riotous  or  forcible 
manner.     Bobb  v.  Bosworth,  273. 

2.  A  FoBCiBLE  Attempt  to  Retake  Goods  may  be  repelled  by  force,  and 

if  the  one  making  such  forcible  attempt  woond  the  other,  an  action  for 
the  battery  will  lie  in  favor  of  the  latter,  althoogh  the  first  may  have 
had  the  better  claim  to  the  property.     Id* 

See  GoNnjOT  or  Laws,  1;  Tender,  1,  6,  7,  8. 

PLEADING  AND  PRAOTIOK 

1.  A  Final  Hbabino  on  the  Dsmukbeb  of  one  of  two  defendants  may  be 
had,  although  the  other  defendant  had  not  appeared,  provided  sa£Seient 
has  been  disclosed  to  enable  the  court  to  determine  the  ri^ts  of  all  the 
parties  concerned.     Morgan  v.  ScoU,  85. 

S.  An  Averment  or  Scienter  is  nnnecessary  in  an  action  of 'assunpsit  for 
breach  of  warranty  of  soundness.     Wrtn  v.  Wardtaw^  GO. 

S.  An  Osossion  or  the  Amount  of  Damages,  in  a  declaration,  is  merely 
technical,  and  can  be  taken  advantage  of  only  in  the  coort  below.  HoT" 
grave  v.  Penrod,  201. 

4.  Assigning  Breaches  of  Bond. — If  the  declaration  on  a  bond  sets  out 

the  condition  and  assigns  the  breaches,  they  need  not  be  reassigned  in 
the  replication.     Conaver  v.  CommomoecUCh^  451. 

5.  A  Wrii  or  Error  cannot  Embrace  Two  Distinct  Deorxbs  rendered 

at  different  terms  although  in  the  same  suit.     Corneal  v.  Ma^,  46S. 
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0.  DisooiiniruAiroB  op  Suit. — ^An  action  not  on  trial  bafova  s  jmy 

be  diaoontinTied  without  penniagion  of  the  oonrt.    Humt  t.  JHorrit,  480L 

7.  Qbjxctionb  Waiybd  bt  Delay. —After  the  partiea  in  ohanoery  h»v«^ 

under  pleadinga  framed  for  that  pnrposey  gone  into  an  aooonnting,  it  ia 
too  late  to  object  that  the  jimadiotion  of  the  court  onght  to  have  boeo 
oonfined  to  other  mattera.    Head  v.  Gervow,  577. 

8w  TiBHB  or  QKAJxmfQ  A  CoNTiNUAircaL — ^A  conrt  may,  aa  tenna  lor  grBBft- 
ing  a  oontinnance,  require  the  applicant  to  oonaent  to  the  raading  ot  an 
informal  depoaition.     HamiUon  v.  Cooper,  688. 

9.  SuiNO  Joint  CoirrBAoroB.— -If  one  joint  contractor  die^  the  maviran 
only  can  be  aued  at  law;  and  when  all  have  died,  the  action  moat  be 
against  the  representative  of  the  last  sorvivor.    Ajfer  v.  WUmm,  877. 

IOl  Partus  to  Action. — ^The  same  person  cannot  be  both  plaintiif  and  d^ 
f  endant,  although  he  ia  the  representative  of  oonflieting  ri^ita.  lAmmf^ 
jfoii  T.  JDMi^jton,  684. 

See  EjBomxRT,  1. 

POSSESSION. 
See  Adymbsb  PosaiasioNs  Bbal  Brasb. 

POWERS. 
See  Fraus^  1. 

FBmOIPAL  AKD  AGENT. 
See  AoxNOT. 

PROHIBITION. 

1.  Wbit  or. — ^A  prohibition  is  commonly  defined  to  be  a  writ  iaadng  ovl  of 

a  superior  court,  directed  to  the  judge  and  partiea  of  an  in£erior  oooiti 
commanding  them  to  cease  from  the  proaeoution  of  s  snit^  becanaa  of 
want  of  jurisdiction  over  the  suit  or  some  collateral  matter  thnain;  bet 
the  writ  may  be  directed  to  persons  whose  fnnotiona  h«ve  little  or  noth* 
ing  of  a  judicial  nature.    SUUe  v  Commmioners  qf  Bottda,  696L 

2.  Wbtts  or  Prohibition,  Mandaxus,  Quo  WASRANto,  IxmokTa,  amb 

Waste,  contrasted  and  explained.    Id. 

8.  Ibbuis  in  Prohibition  should  be  submitted  to  a  Jury;    /dL 

QUO  WARRANTO. 
See  Prohibition,  2. 

REAL  ESTATE. 

PmoR  P068B8SION  n  SumcixNT  Evidence  of  a  fee  nnleH  lebutfeadv  al* 

though  it  is  the  lowest  evidence;  and  where  thers  is  no  other  evidenoa  of 
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titlay  prior  poMetnon  short  of  twenty  yean  will  pferail  ovw  a  mbee* 
quent  poMeenon  for  the  tame  time,  and  will  raffioe  withont  othflr  piool 
to  pat  the  tenant  on  his  defense. 

See  Adtxrsx  Possmsiov 

BEOOSDING. 
See  Dbsdb,  S;  MoBTGAQUy  <- 

BEHEABING, 
See  EQUxnr,  8. 

RKIiKASBL 
See  BsEDB,  10. 

BENT. 
See  Ihtbbibt,  4;  MoBTOiaii^  4b 

SALE. 

1.  A  DsLiTBBT  AVD  AooxFTAKCS  OF  GooDB,  befoTo  the  day  of  payment^ 

paaaea  the  legal  title  to  the  vendee.    Ford  v.  Sprotile,  4S0. 

2.  Loss  BT  FiBB,  Vbndeb  must  Bkab. — When  a  contract  of  sale  has  been 

oonsonunated,  and  the  price  paid  and  the  property,  though  ready  for  de- 
liTory,  is  not  removed  by  the  vendee  because  not  convenient  lor  him  to 
do  so,  he  mnst  bear  the  loss  of  its  destmotion  by  fire.    SmtUh  v.  JTesM; 

671. 

See  OoBixJGT  of  Laws,  6,  7;  Damaobb,  1;  Bvmmui^  ft, 

SdENTEB. 
See  FuBADma  ahd  FBAona%  2. 

SERVIOES. 
See  Emflotbb  AND  Bhploxb^ 

SET-OFF. 

L  A  Bbr  dub  obb  of  two  joint  obligors  may  be  set  oflP  under  their  Joint 
plea  in  an  action  of  debt  brought  by  the  administraton  of  the  obligee  on 
4.1.^  i^ir%*L  Wmd.     Piieker  v.  PeUriek,  54. 


the  joint  bond.     PUeher  v.  Patrick,  54. 


2.  A  Dbktob  is  Entitled  to  Sbt-ovf  in  eqnity  payments  made  by  him  to 
discharge  indebtedness  of  the  plaintiff  to  third  person,  and  this  although 
the  debtor  showed  no  authority  to  make  the  payments.  Lqfkmd  v. 
MauU,  106. 

S.  Thb  Onus  ob  Pboyino  the  existence  of  debts  sought  to  be  set  off  by  the 
defendant  is  not  thrown  upon  him  where  the  plaintiff  ezespts  to  the  da* 
fondant's  sworn  account  filed  in  answer  to  the  bilL    Id. 
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4.  Ix  EQOirr. — Mntoal  crediti  are  a  ground  of  MtK>ff  in  equity,  tiioiigli  nol 
at  law.  Henoe  a  decree  in  faror  of  the  pUintlff  nerfring  a  paztnenliip 
account  may  be  set  off  agamet  a  judgment  at  law  in  favor  of  the  defud- 
ant  in  the  decree  and  against  the  plaintiff  And  this  n^A  of  aet-off  ia 
not  affected  by  the  fact  that,  by  the  decree,  balances  were  made  payaUe 
to  other  partners  also,  provided  the  partners  are  entitled  seyenlly  under 
the  decree.     Loehoood  v.  Baiea,  121. 

6.  Debts  Set  Ovf  must  be  MtmrAi.  between  the  parties  to  the  zeootd. 
Therefore,  in  an  action  to  recover  a  debt  due  a  partnerabip^  a  debt  doe 
from  one  copartner  cannot  be  set  ofil    Cfregg  v.  James,  15L 

6.  The  Consideration  or  ▲  Debt  by  simple  contract  sought  to  be  sot  off, 
must  be  alleged  in  equity  as  well  as  at  law.  If  it  is  not  so  aHiytd,  tha 
the  decree  on  a  bill  taken  pro  an\fes$o  will  be  reversed.  McKeem  v. 
Reed,  3ia 

SHERIFFS. 

1.  Deed  after  Ezpiratiok  or  Term.— A  sheriff  who  has  sold  land  mder 

an  execution,  may  lawfully  execute  a  deed  of  conveyance  thereof  after 
the  expiration  of  his  term,  althou^  another  sheriff  may  have  qualified 
and  entered  upon  the  duties  of  the  office.    Lemon  v.  Craddock,  dOL 

2.  A  SHERirr  Negligently  Losing  Fbopertt  upon  which  he  has  levied,  ii 

liable  to  the  owner  therefor;  and  no  demand  of  restoratioii  is  neoessaiy 

if  the  owner  pays  the  plaintiff  his  debt.    The  loss  of  the  property  is 

enough,  whether  it  occurs  before  or  after  payment.    Comover  v.  Cbimnofi- 

ioea2^461. 

See  ExBounoNs,  1,  5,  ft. 

SHnriNG. 

1.  LiABiuTr  or  Jonrr  Owners. — ^A  part  owner  of  a  shqp  ia  answanble  to  his 

co-owner  for  ordinary  negligence,  and  for  not  taking  such  care  of  his  oo- 
owner's  property  as  he  takes  of  his  own.     RaUton  v.  Barclay,  483. 

2.  In  AN  AonoN  against  a  Master  of  a  Vessel  for  goods  damsged  in  a 

▼oyage,  it  is  not  necessary  for  plaintiff  to  show  that  he  has  sold  any  part 
of  the  goods.     Shackelford  v.  Patrick,  632. 

SLA2n)ER. 

1.  Words  oharodtg  the  Cruse  against  Nature  are  not  actiopable  per  m  in 
Alabama.    Cohum  v.  Harwood,  37. 

Si  The  OnroB  or  xbs  Innuendo  is  xerblt  EXPLAVAXOBr;  it  osonot  enlsiga 
or  change  the  import  of  the  words  used,  or  give  a  crimiDal  "**m>Ii^  to 
innocent  words.     Id, 

lb  Ik  Slander,  all  the  Words  Laid  need  not  be  proved,  but  ao  mnch  of 
them  must  be  proved  as  is  sufficient  to  sustain  the  caose  of  aotiooa;  evi- 
dence of  equivalent  words  will  not  suffice.     Wheeler  v.  Reibf  2A& 

4.  The  Substance  or  the  Words,  or  the  words  themselves  aa  laid,  maal  be 
proved  to  sustain  the  plaintiff's  action  upon  the  general  issuer    Id, 

fi»  All  who  Bbpbat  a  Slander  are  Eisfonsible  therefor,  and  genanl  re- 
ports previously  in  circulation  to  the  same  effect  are  no  jastifioatioB,  al* 
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though  they  are  admittible  in  xoitigation  of  damagM  as  extennatmg, 
malioe.     CaUaway  v.  Middkton,  409. 

t,  WoBDS  Uttoued  TV  ▲  RxciiTLAB  C0UB8X  07  Jusnox,  however  defamatory^ 
are  not  actiooable.     Hardin  v.  Cunutoek,  427. 

7.  Ir  AN  AiTORKKT  iNSSRTd  Slandebous  Mattxh  in  the  pleadingVy  withoat 
his  client's  direction,  the  latter  is  not  responsible.    Id 

SPBCIFIO  PEREORMAKCE. 

1.  CoYWKAxrsBW  OB  PEBaoiTAL  Sbbvicb  cannot,  as  a  general  mle,  be  specificaiUy 

enforced,  either  at  common  law  or  by  statute.  The  case  of  apprentices^ 
depends  on  parental  authority;  that  of  soldiers  and  sailors  on  nationaL 
policy.     Claries  com,  213. 

2.  Idbm. — ^Where  a  free  negro  woman  over  the  age  of  twenty-one  years  bound' 

herself  by  indenture  in  this  state,  for  a  valuable  consideration,  to  serve 
the  obligee  as  a  menial  for  twenty  years,  it  was  held  that  a  specific  per* 
formance  of  tha  contract  could  not  be  enforced,  and  that  upon  a  writ  of 
habeas  corpus  she  was  entitled  to  be  discharged  from  custody.     Id. 

8b  That  Sxbyicb  is  Inyoluntabt,  within  the  meaning  of  the  constitution,  i^N 
shown  by  the  application  to  be  discharged  on  habeas  corpus.    Id, 

i.  As  LfDENTUBE  EXECUTED  BT  A  Negbo  or  mulatto  out  of  the  state  of  Jar  - 
diana,  is  considered  void  in  that  state,  and  can  neither  be  specificallyr 
enforced  nor  made  the  foundation  of  an  action  for  damages.    Id, 

6.  Of  Pabt. — Equity  will  not  compel  one  to  accept  a  deed  for  part  of  a  tract^ 

of  land  agreed  to  be  conveyed,  and  to  receive  compensation  for  the  resi- 
due.    McKtan  v.  Retd,  818. 

S.  When  Denibd.  — ^If  the  party  seeking  the  specific  execution  of  a  contract, 
has  been  in  default  without  excuse,  chancery  will  not  make  compensa- 
tion to  the  opposite  party,  and  then  decree  a  specific  execution.     Moorti 
V.  Shidmore,  33a 

7.  A  OoNTBACT  TO  BB  BpEcmcALLY  Entobgeb  must  be  certain  in  every  part.. 

Bankin  v.  Jliaxwell,  431. 

8.  Lr  Pabt  or  the  Land  is  Lost,  a  vendee^  seeking  specific  performance  of  a. 

contract  to  convey,  will  not  be  compelled  to  take  such  part,  but  may 
take  the  safe  land  and  compensation  for  the  residue,  or  may  refuse  to 
take  any  part  and  go  for  compensation  for  the  whole  land.    Id, 

* 

91  Thb  Measubb  or  Compbnsatiok,  if  the  loss  is  not  imputable  to  the  ven- 
dor, is  the  value  of  the  land  at  the  date  of  lale,  with  interest  from  the- 
time  the  purchase-money  fell  due.     Id, 

IOl  BsNBVOLBirT  Imtentioks. — Promises  founded  solely  on  benevolent  intea-- 
tions  will  not  be  specifically  enforced.    Mercer  v.  Stark,  688. 

See  AoooBD  and  SATiSTAonoir. 

STATUTES. 

!•  Whbbb  a  Nbw  Riort  is  introduced  by  statute,  the  statutory  remedy  i» 
the  one  to  be  pursued,  but  where  there  is  a  pre-existing  right  at  oommoD 
law  and  an  affirmative  statute  inflicts  a  new  penalty,  the  law  is  other- 
wise.   Lang  v.  Scott,  257. 
An.  Daa  Vol.  zn— 48 
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i.  Construction  ot  a  Statute  is  admissible  only  where  there  is  amfaigai^. 
Otiins  V.  Oaitu,  375. 

9.  The  Eepeal  of  a  Statute  giving  jurisdiction  to  a  oocui  deprireB  it  of  the 
right  to  pronounce  judgment  in  a  proceeding  prerioosly  penditt|^  Todd 
T.  Landry^  479. 

See  GoNSirrunoKAL  Law,  1,  4. 

STATUTE  OF  FRAUDS. 

iL  Patment  or  THE  PuBCHAflE-MONET,  or  a  part  thereof,  will  be  oonsidersd  a 
performance  to  take  a  parol  contract  for  the  sale  of  land  out  of  the  stat- 
nte  of  frauds;  and  whenever  the  non-performance  by  the  vendor  would 
be  a  fraud  upon  the  vendee,  such  contract  will  be  specifically  enforced. 
But  such  payment  must  be  clearly  made  in  execution  of  the  oontraot 
Houston  v.  Towfuend,  109. 

2L  Part  Perforicance  mat  be  Proved,  generally  by  parol;  but  the  payment 
of  money  being  an  equivocal  act,  the  fact  that  it  was  paid  in  execution 
of  the  contract  must  either  be  admitted  or  proved  by  writing.    Id. 

8.  The  Terms  of  the  Contract  may  be  proved  by  parol,  the  fact  of  a  part 
performance  having  been  first  established.    Id. 

4b  Sales  by  Auction  are  within  the  statute  of  frauds,  but  the  auctioneer  is 
the  agent  of  both  parties,  and  the  note  or  memorandum  made  by  him 
binds  both.     Donna  v.  RoherUon^  611. 

STATUTE  OF  TJMTTATION& 

m 

L  Abt  Evcdenge  of  a  New  Promisb  to  take  a  case  out  of  the  statute  of 
limitationa  should  be  left  to  the  jury,  with  proper  instructions  as  to  the 
law.    MdUck  v.  Dt  Sedhortt,  172. 

2.  An  UiTQUALiFiBD  PROMISE  TO  Pat  A  Barred  Debt  wiU  take  it  out  of  the 
statute,  and  if  there  be  a  qualification,  the  plaintiff  must  do  away  with 
it  by  proof.    Id, 

8.  An  Acknowledgment  of  the  Debt  as  still  subsisting^  or  a  part  payment 

of  it,  is  Biifiicient  evidence  from  which  to  infer  a  new  promise.    Id, 

4,  The  Statute  of  Limitations  Commences  to  run  as  to  a  person  immedi- 
ately upon  his  arrival  in  the  state.    Bobertaon  v.  Smiiht  904. 

ft.  Disabilities  of  Joint  Tisnants. — Where  one  of  several  joint  tenants  ia 
under  no  disability,  the  statute  of  limitations  will  run  against  them  alL 
Id, 

i.  Parceners  as  Joint  Tenants. — ^The  estate  in  lands  which  heirs  hold  by 
descent  from  their  ancestor  is  joint;  and  the  nature  of  the  estate  on  com* 
ing  to  the  heirtf  must  control  the  operation  of  the  statute  of  limitations 
Id. 

7.  Twbntt  Tears  adverse  Peaceable  Possession  is  a  bar  to  a  suit  in  chan- 
oery  to  recover  land,  as  much  as  it  would  be  in  an  action  of  ejeotmenl 
Keed  Y.  BuUoek,  MS. 

9.  In  Equitt. — The  statute  of  limitations  does  not  in  terms  apply  to  suits  m 

equity,  but  where  Ugjd  relief  is  barred  by  lapse  of  time  equity  will  nol 
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interfere;  hence  equity  will  not  aid  a  stale  transaction  thirty-four  yean 
old.     Frame  v.  Kenny,  367. 

9.  Thb  Statute  of  LnaTATioKS  of  anothxb  State  does  not  bar  a  recovery 

in  the  courts  of  this  state,  except  where  it  has  operated  to  confer  a  title 
to  property  while  situate  in  such  -state.     HcuniUon  v.  Cooper,  588. 

10.  New  Promisb,  made  by  one  of  several  executors,  takes  the  case  out  of 
the  statute.     Brigga  v.  Starke,  659. 

11.  Suspension  bt  Disability. — When  the  statute  once  be^ns  to  run, 
neither  insanity  nor  any  other  supervening  di^bility  arrests  its  progress. 
Adamson  v.  SmUh,  665. 

12.  Statute  of  Limitations,  Commencement  of. — ^Where  there  is  a  promise  te 

pay,  either  at  aL  indefinite  time,  or  on  the  happening  of  a  contingency 
which  is  within  the  control  of  the  promisor,  the  statute  commences  at 
once.     McDowell  v.  Ooodwyn,  685. 

13.  Affecting  Attested  Note. — Where  the  statute  of  limitations  pre- 
scribes a  longer  period  for  a  note  attested  by  one  or  more  witnesses 
than  for  notes  not  so  attested,  and  a  note  made  to  a  town  is  attested  by 
a  resident  of  the  town,  such  note  will  be  regarded  as  an  attested  note, 
unless  it  clearly  appears  that  the  witness  was  a  rated  inhabitant,  or 
was  otherwise  disqualified  by  reason  of  interest.     Arlington  v.  Hinds^ 

704. 

See  Adyebss  Possession,  2.  * 

STREETS. 

Fon  AX  Injuby  to  the  Stbeets,  the  president  and  trusts  of  an  incorpo- 
rated town  have  not  such  a  possession  as  will  enable  them  to  maintain 
an  action  of  trespass,  quare  dausum  /regit.  Conner  v.  New  Albany , 
207. 

SUNDAY. 

Obdkb  Made  on. — If  an  order  made  by  a  judge  in  vacation  bears  date  on 
Sunday,  it  is  for  that  reason  void.     Coleman  v.  Henderson,  290. 

SURETYSHIP. 
See  Bail;  Evidence,  26. 

TENDER. 

1.  Of  Money  ob  Property  must  be  made  at  a  convenient  time  before  sun- 

set.     WiUianu  v.  Johnson,  275. 

2.  Waiver  of. — ^The  positive  declaration  of  one  to  whom  money  is  to  be 

paid  within  a  certain  time,  that  he  will  not  receive  it»  will  excuse  the 
tender  of  the  money,  provided  the  declaration  is  made  before  the  expira- 
tion of  the  time.     Dorsey  v.  Barbee,  296. 

8.  Tender  of  Conveyance  is  unnecessary  whefcv  the  other  party  has  de- 
clared his  unwillingness  to  accept  it.     Lynch  v.  Postlethwaite,  495. 

i.  An  Offer  of  Money  in  Bags  is  a  legal  tender.  It  is  sufficient  that  ths 
party  offered  to  pay  the  requisite  amount.     BeJuUy  v.  Hatch,  570. 

ftp  Tender  of  Performance,  if  no  place  is  fixed,  may  be  made  to  the  per* 
son.    Bates  v.  Bates,  572. 
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6u  TEia>ER  OF  PK0PXBT7  is  not  good,  unlesB  the  ariiclM  are  spedficaDj 
pointed  out,  eo  that  their  identity  can  be  asoertained.     Id, 

7,  A  Tendek  of  Spbcifio  Abtigles  at  the  time  and  place  appointed  hj  the 
contract,  discharges  the  contract,  and  Tests  the  property  in  the  creditor, 
whether  he  attends  to  receive  it  or  not.     Barney  t.  BUsb,  696. 

S,  A  Plea  of  Tender  of  specific  articles  must  state  an  actoal  tender;  and  a 
plea  stating  that  the  debtor  had  the  property  ready  at  the  time  and 
place  to  deliver  to  the  creditor,  and  there  remained  throughoat  the  day, 
Isut  that  the  creditor  did  not  attend  to  receive  it»  and  that  it  is  still 
«eady  for  the  creditor  if  he  will  receive  it»  is  insnffioientb    IdL 

See  AoxxoNB;  Deeds,  11. 

TORTS 
See  Assumpsit,  2;  ATTACHMEirT,  2l 

TRESPASS. 

2.  To  Recover  Possession  may  be  maintained  on  a  contract  between  the 
owner  of  the  fee  and  the  plaintiff,  by  which  the  plaintiff  was  to  take 
possession,  make  certain  improvement  within  a  given  time,  and  then  re- 
ceive title  in  fee.  Nor  can  a  stranger  resist  a  recovery  on  the  groond 
that  the  plaintiff  has  not  performed  the  conditions  of  the  contracts 
WliUe  V.  Saint  Ouiroris,  56. 

^  A  Right  of  £ntrt  and  Possession  are  alone  sufficient  to  sustain  tres- 
pass. It  is  not  necessary  to  prove  actual  possession  or  ouster,  and  the 
plaintiff  may  recover,  though  the  defendant  be  in  possession  of  less  than 
is  declared  for.     Id. 

S,  DAHAora  for  Mesne  Profits  may  be  recovered  in  trespass,  as  well  as 
the  possession.     Id. 

4;  If  one  Agree  to  a  Trespass  which  has  been  committed  by  another  for 
his  benefit,  trespass  will  lie  against  him  although  the  act  was  not  done 
in  obedience  to  his  command  or  at  his  request.     Caldwell  v.  SaerOf  285. 

See  Attachment,  2;  Injunctions,  4;  Office  and  Ofucebs. 

TRUSTS  AND  TRUSTEES. 

1.  The  Person  for  whose  Benefit  a  trust  is  created  may  compel  the  per- 
formance thereof,  in  equity,  although  he  may  be  no  party  to  the  oontneL 
Accordingly,  where  the  first  of  several  judgment-creditors  entered  into  a 
written  agreement  with  those  subsequent  to  the  second,  that  if  they 
would  allow  the  first  to  purchase  at  sheriff's  sale  a  certain  portion  of  the 
Judgment-debtor's  realty,  without  let  or  hindrance,  he  would  discharge 
the  remainder  of  the  realty  from  his  judgment  and  would  pay  the  second 
judgment-creditor,  it  was  held  that  the  latter  although  no  party  to  the 
agreement  could  enforce  the  contract  in  equity.  Rodney  v.  ^uiMand^ 
70. 

^.  An  Express  Trust  does  not  Arise  in  favor  of  the  heirs  at  law,  and 
Against  the  administrator  who  purchases  through  a  third  person  lands 
sold  under  an  order  of  the  probate  court,  where  there  is  no  proof  of  any 
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daolairation  of  trast  betireen  the  parties,  nor  of  imjdeblantloa  in  witting 
under  the  sUtate  of  fraada.     Van  Dyke  t.  Johnt^  7(L 

9.  KoR  BOSS  A  Trust  bt  Legal  iMPLiCATioir  exist  in  raoli  ease,  there  being 
no  consideTation  to  raise  the  use  upon  the  legel  estate  created  by  Hhm 
deed  of  bai^gain  and  sale.    Id. 

4.  A  Tbvsteb's  Salb  to  HtmhuTiT  is,  as  a  general  mle,  void;  bat  it  is  not 
nniversally  tme  that  such  a  sale  is  void  at  all  times  and  under  all  oiiv 
cumstanoes.     Id, 

6.  If  A  Cestui  Que  Trxtbt  Aoquiescb  for  a  long  time  in  an  improper  purchase 

by  a  trustee,  equity  will  not  assiBt  him  to  set  aside  the  sale.  So,  where 
the  complainants  did  not  file  their  bill  until  thirty  years  after  the  sale 
complained  of,  and  more  than  twelve  years  after  the  axTival  at  majority 
of  the  youngest  heir,  equity  will  not  relieve.    Id. 

&  Ah  Adtersb  Claim  Purchased  bt  a  Trustee  inures  to  the  benefit  of  the 
cestui  ^tfs  trust.  Hence,  where  one  holding  a  tract  of  land,  one  half  to 
himself,  and  one  half  as  trustee  for  another,  buys  in  an  adverse  claim, 
the  latter  is  entitled  to  the  benefit  of  half  of  such  claim,  and  is  liable  for 
half  the  purchase-money  and  interest.     McClanahan  v.  Hendenon^  412. 

7.  Bight  or  Truster  to  Eelinquish  Claim. — Where  one  holds  land,  one 

half  for  himself  and  one  half  in  trust  for  another,  if  he  relinquishes  to 
an  adverse  claimant  any  part  of  the  land,  he  must  either  show  the 
superiority  of  the  adverse  title,  or  submit  to  have  the  land  relinquished 
taken  out  of  his  own  moiety.    Id. 

8l  Bights  or  Trxtstee  as  to  Improvements. — ^Where  one  holds  land,  one 
moiety  for  himself  and  one  moioty  as  trustee  for  another,  he  is  entitled 
to  be  reimbursed  one  half  the  amount  expended  in  improvements,  and  is 
liable  for  one  half  the  rents.     Id. 

9,  Purchase  with  Fuin>s  of  Another. — If  an  agent  purchases  property  in 

his  own  name  with  the  funds  of  his  principal,  he  holds  in  trust  for  the 
latter,  and  may  be  compelled  to  convey.     IliU  v.  Sprigg^  507. 

10.  Promisb  for  BsNEFrr  of  Third  Person. — Where  a  promise  is  made  to 
one  person  to  pay  money  for  the  benefit  of  a  third,  the  latter  can  neither 
enforce  it  nor  discharge  it,  unless  it  appears  to  have  been  the  intention 
that  he  should  receive  the  money  when  paid.     TutUe  v.  CcUUn,  691. 

8ee  EviDENOE,  22;  Executors  and  ADMnnsTRATORS,  2;  Patents,  8. 

VENDOR  AND  VENDEE. 

L  A  Purchaser  haying  Notice  of  a  prior  equitable  title  before  the  paymeni 
of  the  purchase-money  or  the  execution  of  the  deed  cannot  hold  the  land 
against  such  title.     GalUon  v.  McCculin,  208. 

8.  Notice  Given  bt  the  Tenant  in  possession  under  the  claimant  of  an 

equitable  title,  is  as  available  against  the  purchaser  as  if  given  by  the 
claimant  himsell     I<L 

8b  Vendor's  Lien. — Where  an  agreement  is  made  for  the  sale  of  leal  estate^ 
the  purchaser  to  have  immediate  poesession,  but  the  title  to  remain  in 
the  vendor  till  the  money  is  paid,  an  express  lien  on  the  land  is  thereby 
created  in  favor  of  the  vendor.     Lagow  v.  BadoUet,  268. 
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4b  Idem — ^Waivsb  ov. — Sach  lien  is  not  waived  by  a  stipaliitioii  in  the  agree* 
ment  that  the  porehaser  is  not  to  remove  a  certain  steam-engine  on  the 
land  until  the  money  ie  paid,  though  this  conatitotee  an  express  lien  aa 
the  engine,    /i. 

6.  Idem — Assionabilitt  of. — ^The  lien  created  in  favor  of  the  vendor  by  racb 
an  agreement  is  not  merely  personal  to  him,  but  may  be  assigned,  and 
the  assignment  will  be  supported  in  equity  to  promote  the  ends  of  jus- 
tice.    Jd, 

6.  Vbndob  as  Tbustes. — ^The  vendor  in  such  a  case  being  a  mere  trustee  of 

the  legal  title  for  the  purpose  of  conveying  to  the  purchaser,  on  payment 
of  the  purchase-money,  a  purchaser  at  an  execution  sale  of  the  vendor^s 
interest  in  the  land,  having  knowledge  of  the  agreement,  takes  subject 
to  the  trust,  and  will  be  compelled  to  execute  it.     Id, 

7.  Eights  of  Vendee  on  Rescission. — Where,  after  the  vendee  has  entered 

under  a  contract  for  the  sale  of  land,  the  contract  is  rescinded  on  ac- 
count of  the  misrepresentations  of  the  vendor,  and  his  inability  to  make 
a  good  title,  the  vendee  will  not  be  obliged  to  pay  rent  beyond  the  profits 
actually  received.     Itldiardson  v.  McKinson,  308. 

8.  Idem — Improvements  bt  Vendee. — Upon  the  rescission  of  a  contract  of 

sale  of  land,  the  vendee  in  possession  is  entitled  to  recover  the  value  of 
lasting  improvements  made  by  him.     Jd, 

9.  On  RssciNDiNa  ▲  Contract  the  law  requires  that  the  parties  should  b» 

placed  in  stcUu  quo,  and  it  rests  with  the  party  objecting  to  the  applica- 
tion of  this  rule  to  make  out  a  clear  case.     Cameal  v.  May,  453.  * 

IOl  Loss  of  Part  of  Land — Compensation. — A  purchaser  of  land,  who 
discovers,  upon  receiving  the  conveyance,  that  a  part  of  it  has  been  pre- 
viously sold,  may  either  keep  the  part  conveyed  and  claim  oompensation 
for  the  residue,  or  reject  the  conveyance  and  seek  compensation  for  the 
whole.    Id. 

11.  Rescinding  Contract  of  Purchase. — A  vendee  in  possession  of  land 
before  conveyance  has  no  right  to  rescind  his  contract  of  porohaae,  there 
being  no  eviction  by  title  paramount.     OaU  v«  Oreen,  548i 

See  Liens,  2. 

VERDICT. 

Statements  of  Jurors  are  not  Adbcissiblk  to  impeach  their  TSfdiot  i^W» 
etier  v.  Cfuard,  141. 

WARRANTY. 
See  Damages,  2;  ExscunoKs,  18. 

WASTK 

L  Is  Whatever  Tends  to  the  Destruction  of.  the  inheritaiioe  or  so  ito 

depreciation  in  value,  and  may  be  committed  of  land  as  well  as  in  hobsei 

and  timber.      Wilds  v.  Layton,  91. 
t.  Who  mat  have  Action  for. — At  the  time  the  waste  is  oommitted,  the 

party  must  have  title  to  the  land,  to  sustain  his  action  for  the  iBJniy. 

ffughUU  V.  Harris,  104. 

See  Equttt,  2;  Injunctions,  1,  2;  Pbohzbriok,  Sl 
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WILLS. 

L  A  Patimt  Ahbiouttt  nr  ▲  Will,  or  one  leaying  the  teetator'B  intentiflB 
donbtfol,  cannot  be  explained  by  evidence  deKora  the  will,  but  it  is  other- 
wise as  to  a  latent  ambigaity,  or  one  in  which  the  intention  is  clearly  ex- 
pressed, but  where  there  is  a  doubt  as  to  the  object  to  which  such  inten* 
tion  applies.     Brtckenridge  v.  Duncan,  359. 

2.  CoNSTBUcnoN  or  Devisx. — ^A  deTise,  to  a  daughter,  of  slaves  "put  in 
her  possession  '*  by  the  testator,  does  not  include  a  slave  hired  to  the  hus- 
band of  such  daughter.     Jd. 

X  RsvoGATiox  Pbjev£mtju>  bt  Dxvzseb. — ^An  intention  to  revoke  a  will  un- 
aocompanied  by  any  of  the  acts  of  revocation  mentioned  in  the  statute^ 
will  not  amount  to  a  revocation,  even  if  such  acts  be  prevented  by  the 
fraud  or  force  of  the  devisee,  although  such  devisee  may  be  considered 
in  equity  as  the  trustee  of  the  parties,  who  would  have  been  entitled  if 
the  will  had  been  revoked.     Oains  v.  Ocuna,  375. 

4.  JuBiSDicnoN  TOK  pROBiLTX  OT  ▲  WiLL  having  once  attached,  is  not 
divested  by  a  subsequent  division  of  the  county.  Lmdaay  v.  McC^r* 
macky  387. 

6.  Onx  Wmrsas  is  Sufficient  to  Provs  a  Will^  if  he  can  testify  to 

eveiy  fact  necessary  to  its  legal  execution,  although  the  statute  may 
require  two  witnesses  to  attest  it.     Id, 

-6.  A  Fee  Passes  without  Wobds  of  Inhebitancs  in  a  devise  if  the  testa- 
tor, not  having  perfected  his  title,  evinces  an  intention  that  the  devisee 
shall  take  the  same  in  his  own  name  from  the  government.     Id, 

7.  A  Devise  Ikposino  a  Personal  Ghaboe  on  the  devisee  passes  a  fee 

without  words  of  inheritance.     Id, 

%,  Pboof  of  a  Will. — ^If  the  witnesses  to  a  will  cannot  be  found,  or  though 
found,  deny  their  signatures,  circumstantial  evidence  may  supply  the  de- 
ficiency. The  handwriting  of  the  witnesses  may  be  proved,  and  the  jury 
left  to  determine  from  all  the  circumstances  whether  the  will  was  pub- 
lished with  the  requisite  formalities.     Pearton  v.  WigJUman,  636. 

H.  Will  on  Several  Sheets  of  PAFBB.~It  has  never  been  determined  that 
each  of  the  several  sheets  of  paper  on  which  the  will  is  written  must  be 
signed  by  the  testator.     Id, 

10.  Evidence  of  Subscbibino  Witness  need  not  show  that  he  recollects 
the  time  and  occasion  when  he  acted  as  a  witness.  It  is  sufficient 
that  he  identifies  his  signature,  and  feels  assured  in  his  own  mind  that 
he  would  not  have  affijced  it  without  first  hearing  the  will  acknowl- 
edged.   Id, 

11.  Tbstiftiko  from  Memoranda.— a  witness  may  testify  from  written 
memoranda,  though  they  do  not  recall  the  facts  to  his  memory;  and  saoh 
evidence  is  better  than  unaided  reooUeotion.    Id. 

42.  Parol  Proof  op  a  Will  is  admissible  when  the  original  is  lost  Be$9m 
T.  Booth,  679. 

WITNESSEa 
See  Evidence,  12,  16^  20,  2L 
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